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JOHN P. DELANO VS. PETER BUTLER, RECEIVER, &C. 1 


J UNITED STATES OF AMERICA, | 
Massachusetts District, j i 
At a cireuit court of the United States for the first eireuit begun 
and holden at Boston, within and for the district of f Massachusetts, 
on Friday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty- five, before the Honorable Le 
Baron B. Colt, circuit judge. 


JOHN P. DELANO, Complainant, 
v. -In Equity. 
Linus M. Pricer, Rec ceiver, Defendant. 


The bill of complaint in this cause is filed in the clerk’s office on 
the eighth day of June, A. D. 1885, and is duly entered at the present 
May term of this court, A. D. 1885, and is in the words and y seca 
following: 


2 Bill of Complaint. (Filed June 8, 1885.) 


To the judges of the circuit court of the United States for said dis- 

trict: | 

John P. Delano, of Bath, in the district of Maine, and a citizen of 
the State of Maine, brings this his bill of complaint against Linus 
M. Price, a citizen of the State of New Jersey, but now commorant 
at Boston, in said district, as he is receiver of the Pacific National 
jank of said Boston, a national banking association organized under 
the laws of the United States. 

And thereupon your orator complains and says: | 

That on or about the fourteenth day of March, 1883, the said 
respondent, in his capacity as receiver of said bank, instituted a suit 
against your orator by writ issuing out of this honorable court, and 


returnable to the May term thereof then next, which was duly en- 


tered in said court and is still pending therein ; by which suit said 
respondent sought and still seeks to enforce against your orator an 
alleged personal liability as the alleged holder of sixty shares of the 
capital stock of said bank, at the time of its insolvency, failure, or 


‘suspension, to the amount of six thousand dollars and interest 


thereon. 
A copy of the declaration in 1 said suit (marked “A”) is hereunto 

annexed and made part of this bill. 

2a And your orator further says that, prior to the institution 
of said suit against him by the respondent, and in anticipa- 

tion of such enforcement by the receiver against him of said alleged 

liability, as the alleged holder of said shares, your orator had fully 

satisfied and extinguished such alleged liability, under the circum- 

stances and in the manner hereinafter set furth, viz: 

On or about the eighteenth day of Nov ember, 1881, said Pacific 
National Bank, being unable to meet its debts and liabilities, sus- 
pended pay ment thereof, and thereupon closed its doors to business, 
being then insolvent, and owing debts to a large amount in excess 
of all its assets, its capital stock, and the amount of the one hundred 
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per centum for which the stockholders were by law liable upon their 
several shares therein towards the payment of the debts of said bank ; 
whereupon Daniel Needham was duly appointed special examiner of 
said bank by the Comptroller of the Currency of the United States, 
and by him placed in possession and charge of said bank, and all the 
assets, records,and books of said banking association, with the power 
and duty imposed on him to make a thorough examination into all 
the affairs of said association, to examine all the officers and agents 
thereof on oath, to make report of the standing and condition of 
said bank, and to receive all moneys paid for the Lenefit of the 
creditors of said bank, and to retain them and all assets of said 
bank in his possession until discharged from said trust. 

Said bank, with its assets and the moneys aforesaid, remained in 
the exclusive charge and possession of the said Needham, with its 
doors closed to business as aforesaid, until long after the twentieth 
day of January, 1882. ! 

_And your orator further says that said Comptroller of the Cur- 
rency, well knowing the facts above set forth concerning the insol- 
vency of said bank, on the sixteenth day of December, 1881, noti- 
fied the stockholders thereof that the entire capital stock of said 
bank had been lost, and that they were required to pay one hundred 
per centum upon the amount of the capital stock of said bank held 
by each one of them, and informed them that, if they should neglect 
such payment for three months from the date of said notice, a re- 
ceiver would be appointed, and the affairs of the bank be closed up 

in the manner provided in sect. 5284 of the Revised Statutes 
5) of the United States, which your orator well knew would in- 

volve the necessity of an assessment of one hundred per 
centum upon the par value of each share of stock held by the stock- 
holders of said bank for the payment of its debts. 

And your orator further says that he received information that 
a meeting of certain stockholders of said banking association was 
held in said Boston on or about the tenth day of January, 1882, at 
which said Needham was present in his capacity of examiner as 
aforesaid, and, as representative of the Comptroller of the Currency 
and agent of the creditors of said bank, urged the stockholders there 
assembled to voluntarily pay the one hundred per centum upon the 
par value of their stock which is required by the statute, and repre- 
sented to them that the bank was then insolvent and the capital 
stock wholly lost, and that the bank must be put into the hands of 
a recefver, when the payment of an amount equal to the par value 
of the stock in said bank held by him would be demanded of each 
stockholder under the provisions of sect. 5151 of the Revised Stat- 
utes of the United States, and its payment would be enforced by 
process of law unless said stockholders would voluntarily pay such 
amount, to be applied to the payment of the debts and Habilities of 
the bank, and that if the stockholders would voluntarily assess upon 
themselves and pay said amount they would thereby be relieved 
from any further lability under said statutes to an assessment for 
the payment of the debts of said bank, and that thereupon said 
stockholders at said meeting resolved voluntarily to assess upon. 
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themselves and severally to pay an amount equal to the par isle 
of the several shares of their stock for the purposes aforesaid. 

And your orator further says that at the time of said meeting it 
was alleged, and your orator knew that it was alleged, that he was 
the owner of sixty shares of the capital stock of said bank, and that 
as such owner he was personally liable to the creditors of said bank 
in the sum of one hundred per centum of the par value of said 
shares, viz, the sum of $6,000, and that having been informed that 
said notice of said comptroller ordered an assessment for the pay- 
ment of debts and of the aforesaid statements, representations, and 

assurances made by said Needham, and eine 4 also been as- 
| sured personally, by a director acting with said Needham and 
for said bank in the management of its aff: airs, that a volun-- 
tary payment of said hundred per centum would discharge him 
from further lability for the debts of said bank, your orator, on or 


- 


about the twentieth day of January, 1882, acting upon the fact set 


forth in said notice that the stock w as all lost, and under the influ- 
ence of the menace therein contained, and relying upon the repre- 
sentations, statements, and assurances of said Needham made by him 
as aforesaid and upon the assurance of said director, and believing 
the same to be true, elected to anticipate the enforcement by a re- 
ceiver of such alleged liability as owner of said shares, and in pur- 
suance of such election and for the purpose of discharging said 
alleged liability voluntarily paid to the cashier of said bank, by di- 
rection of said Needham, an amount equal to one hundred per 
centum of the par value of said sixty shares of capital stock, which it is 
alleged in the respondent’s said declaration are owned by him, viz, 
the sum of $6,000, for the purpose of paying the debts of said bank, 
which said sum was duly applhed in part payment of the debts and 
in liquidating the liabilities of said association. 

And your orator further s says that the creditors of said associa- 
tion, among whom said sum was distributed, were the same persons 
and no others for whose benefit said respondent now seeks by said 
suit to enforce against your orator his liability therein alleged. 

And your orator further says that by the voluntary payment of 
the $6,000 as aforesaid and the payment of said-sum to the credi- 
tors of said bank as aforesaid he fully satisfied and discharged, in. 
law and equity, all the habilities imposed upon him by said sect. 
d151 of said statutes, set forth against him in respondent’s said dec- 
laration. , 

And your orator says that since said payment by him made on or 
about the twentieth day of January, 1882, of said sum of $6,000 to 
the cashier of said bank tosatisfy his said alleged lability as a holder 
of sixty shares of the capital stock of said bank as hereinbefore set 
forth he has not at any time been the owner or holder of any shares 
of said capital stock which he did not own or hold when he made 

| said payment, and the sixty alleged shares upon which he 
5 made said payment are the same shares as the sixty alleged 

shares mentioned in the respondent’s said declaration in said 
action at law. 

And your orator further says that at the time of said insolvency, 
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failure, or suspension of said banking association he owned only 
thirty shares of the capital stock thereof, and that he does not now 
own, nor has he ever owned, sixty shares thereof, as alleged in said 
declaration; that theretofore, viz., in the month of September, A. D. 
1881, the directors of said bank voted an increase of the capital 
stock of said bank from five hundred thousand dollars to one million 
dollars, and assigned thirty shares of such increase to your orator, 
upon which thirty shares of such supposed increase of stock he paid 
one hundred per cent. aforesaid, supposing himself liable upon said 
shares as legal stock of said bank; but he says that in fact no such 
increase of the capital stock of said bank had been legally made and 
that the attempted increase and issuance of the same by said direct- 
ors were without authority of law and wholly void; and he further 
says that the said one hundred per cent. on the same, being a part 
of the said $6,000 paid by him, was paid as aforesaid upon said 
supposed shares for the purpose of paying the debts of said bank, 
and was so applied, as hereinbefore set forth, and that your orator 
has already paid upon the stock in fact owned by him in said bank 
a sum equal to double the amount of his stock therein at its par 
value as a contribution by him towards the payment of the debts 
and engagements of said bank. | 

And your orator says that in equity and good conscience said 
payment by him made and the application of the said $6,000 to 
the payment of the debts of said banking association were a satis- 
faction of his alleged individual responsibility and liability as a 
shareholder of said bank for all contracts, debts, and engagements 
of said association, or that said payment constitutes and should be 
treated as an equitable set-off to said alleged lability, and that the 
liability sought to be enforced against your orator in said suit now 
pending is the same as and no other than that already satisfied, 
and that the creditors of said bank have received the full benefit of 
said payment by which your orator anticipated the present attempt 

by said suit to enforce said liability, and that it would be in- 
6 equitable, unjust, and a hardship upon your orator to be held 
a second time upon said supposed liability. 

Notwithstanding all which matters and things said Price, the re- 
spondent, ignoring the same, proposes to press and is now pressing 
said suit against your orator. 

To the end, therefore, that your orator may have tnat relief which 
he can only obtain in a court of equity, and that the said respondent 
may answer the premises (but not upon oath, which is hereby ex- 
pressl waived), and that said respondent, plaintiff as aforesaid 
in said action at law, may be not only perpetually enjoined from 
further prosecuting said action, but may also be temporarily and 
specially enjoined from prosecuting the same during the pendency 
of this bill, and that your orator may have such further and other 
relief in the premises as the nature and the circumstances of this 
case Nay require and as to your honors shall seem meet, may it 
please your honors to grant unto your orator not only the most 
gracious writ of injunction issuing out of and under the seal of this 
honorable court, according to the form of the statute in such case 
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made and provided, to be directed to the said Limus M. Price, 
commanding him absolutely to desist, and enjoining and _ restrain- 
ing him, the said respondent, from proceeding further with said ac- 
tion against your orator, and restraining him from proceeding at law 
against your orator touching any of the matters in question, and a 
special order enjoining and restraining him from prosecuting said 
action at law during the pendency of this bill, but also a writ of 
subpoena of the United States of Americ a, issuing out of and under 
the seal of this honorable court, directed to the said Price, defend- 
ant, commanding him on a day certain, therein to be named, and 
under a certain penalty, to be and appear in this honorable court, 
and then and there to answer all and singular the premises (but not 
-under oath), and to stand to, perform, and abide such further order, 
direction, and decree as may be made against him. 

And your orator, as In duty bound, will ever pray. 

JOHN P. DELANO. 
A. P. GOULD, 
Of Counsel. 


d UNITED STATES OF AMERICA, | __. 
District of Maine, oe 
THOMASTON, June 1, 1885. 
Personally appears the above-named John P. Delano and makes 
oath that the foregoing bill of complaint is true, except as to those 
matters stated on information and belief f, and as to those matters he 
believes it to be true. 
Before me— 
[SEAL. | IF. H. JORDAN, 
, Notary Public. 


“A.” Copy annexed. 
Plaintiff’s Declaration. 
Circuit Court of the United States, District of Massachusetts. 
Linus M. Price, Receiver,.v. Joon P. DELANO. 


Plaintiff says that the Pacific National Bank of Boston heretofore, 
and prior to the acts herein mentioned, was duly organized and 
authorized to do business as a national bank or banking associa- 
tion under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” 
approved on the 3d day of June, A. D. 1864, and which said _pro- 
visions are embraced in title sixty-two of the Revised Statutes of 
the United States, located and having its banking house at Boston, 
in — Stateof Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negotiable paper, and 
generally to transact the business of a national banking association, 
as authorized by the aforesaid act of Congress; that in its said 
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failure, or suspension of said banking association he owned only 
thirty shares of the capital stock thereof, and that he does not now 
own, nor has he ever owned, sixty shares thereof, as alleged in said 
declaration; that theretofore, viz., in the month of September, A. D. 
1881, the directors of said bank voted an increase of the capital 
stock of said bank from five hundred thousand dollars to one million 
dollars, and assigned thirty shares of such increase to your orator, 
upon which thirty shares of such supposed increase of stock he paid 
one hundred per cent. aforesaid, supposing himself liable upon said 
shares as legal stock of said bank; but he says that in fact no such 
increase of the capital stock of said bank had been legally made and 
that the attempted increase and issuance of the same by said direct- 
ors were without authority of law and wholly void; and he further 
says that the said one hundred per cent. on the same, being a part 
of the said $6,000 paid by him, was paid as aforesaid upon said 
supposed shares for the purpose of paying the debts of said bank, 
and was so applied, as hereinbefore set forth, and that your orator 
has already paid upon the stock in fact owned by him in said bank 
a sum equal to double the amount of his stock therein at its par 
value as a contribution by him towards the payment of the debts 
and engagements of said bank. 3 

And your orator says that in equity and good conscience said 
payment by him made and the application of the said $6,000 to 
the payment of the debts of said banking association were a satis- 
faction of his alleged individual responsibility and liability as a 
shareholder of said bank for all contracts, debts, and engagements 
of said association, or that said payment constitutes and should be 
treated as an equitable set-off to said alleged liability, and that the 
liability sought to be enforced against your orator in said suit now 
pending is the same as and no other than that already satisfied, 
and that the creditors of said bank have received the full benefit of 
said payment by which your orator anticipated the present attempt 

by said suit to enforce said liability, and that it would be in- 
6 equitable, unjust, and a hardship upon your orator to be held 
a second time upon said supposed liability. 

Notwithstanding all which matters and things said Price, the re- 
spondent, ignoring the same, proposes to press and is now pressing 
said suit against your orator. 3 

To the end, therefore, that your orator may have that relief which 
he can only obtain in a court of equity, and that the said respondent 
may answer the premises (but not upon oath, which is hereby ex- 
pressl waived), and that said respondent, plaintiff as aforesaid 
in said action at law, may be not only perpetually enjoined from 
further prosecuting said action, but may also be temporarily and 
specially enjoined from prosecuting the same during the pendency 
of this bill, and that your orator may have such further and other 
relief in the premises as the nature and the circumstances of this 
case may require and as to your honors shall seem meet, may it 
please your honors to grant unto your orator not only the most 
gracious writ of injunction issuing out of and under the seal of this 
honorable court, according to the form of the statute in such case 
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made and saaiiaek to be directed to the said Limus M. Price, 
commanding him absolutely to desist, and enjoining and_ restrain- 
ing him, the said respondent, from proceeding further with said ac- 
tion against your orator, and restraining him from proceeding at law 
against your orator touching any of the matters in question, and a 
special order enjoining and restraining him from prosecuting said 
action at law during the pendency of this bill, but also a writ of 
subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the ‘said Price, defend- 
ant, commanding him ona day certain, therein to be named, and 
under a certain penalty, to be and appear in this honorable court, 
and then and there to answer all and singular the premises (but not 
under oath), and to stand to, perform, and abide such further order, 
direction, and decree as may be made against him. 

And your orator, as in duty bound, will ever pray. 

JOHN P. DELANO. 
Ae I: OULD, 
Of Counsel. 


( UNITED STATES OF AMERICA, | __. 
District of Maine, 7 ee 
'THoMAsSTON, June 1, 1885. 
Personally appears the above-named John P. Delano and makes 
oath that the foregoing bill of complaint is true, except as to those 
matters stated on ‘information and belief, and as to those matters he 
believes it to be true. 
Before me— Bees 
[SEAL.| | F. H. JORDAN, 
Notary Public. 


“A.” Copy annexed. 
Plaintiff’s Declaration. 
Circuit Court of the United a District of Massachusetts. 
Linus M. Price, Receiver, v. Jonn P. DELANO. 


Plaintiff says that the Pacific National Bank of Boston heretofore, 
and prior to the acts herein mentioned, was duly organized and 
authorized to do business as a national bank or banking associa- 
tion under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” 
approved on the 3d day of June, A. D. 1864, and which said pro- 
visions are embraced in title sixty-two of the Revised Statutes of 
the United States, located and having its banking house at Boston, 
in — State of Massachusetts: that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negotiable paper, and 
eenerally to transact the business of a national banking association, 
as autLorized by the aforesaid act of Congress; that in its said 
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business as aforesaid the said banking association contrac ‘ted, prior 
to the 22d day of May, A. D. 1882, large debts and liabilities, and 
that, to wit, on the 2d day of May, A. D. 1882, the Comptroller 
of the Currency of the United States was satisfied from a_ report of 

proceedings of the board of directors of the Pacific National 
8 Bank of Boston, previously made to said comptroller, that said 

banking assdciation, the Pacific National Bank of Boston 
aforesaid, was insolvent and unable to pay its debts and liabilities ; 
that the said Comptroller of the Currency, upon being satisfied of the 
insolvency of said banking association as aforesaid, did, to wit, on 
the 22d day of May, A. D. 1882, and as authorized and empowered 
to do by virtue of section one of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 380th day of June, A. D. 1876, 
duly appoint the said Linus M. Price receiver of all the property, 
books, records, and assets of the said banking association as is 
provided by law. And the said Linus M. Pierce accepted said 
appointment and duly qualified as such receiver aforesaid, and 


‘executed such bond and with such surety as required by the laws of 


the United States and approved by said comptroller, and which said 
appointment more fully appears by a copy thereof hereto annexed, 

marked “Schedule A,” or to the original of which, ready to be 
srediaaia in court, the said plaintiff craves leave to refer ; that 
thereupon the said plaintiff, under the direction of the said comp- 
troller took possession of the books, records, property, and assets 
of every description of the Pacific National Bank of Boston afore- 
said, and has ever since been, and is now, engaged in collecting and 
converting the assets thereof and discharging in other respects the 
lawful duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid; and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stock holders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said Comptroller of 
the Currency did ascertain and determine, upon data satisfactory to 
him, that the assets and credits of said association were insufficient 
to pay its said debts and habilities, and that in order to provide the 
money necessary to .pay said debts and liabilities of said association, 
it was necessary to enforce the individual liability of the share-: 
holders of said association, as provided by the. aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151, 
U. S. Rev. Statutes); and that said comptroller, in pursuance of - 
the powers for that purpose vested m him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
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or owned by them respectively, including the defendant, at 

9 the time of its insolvency, failure, or suspension, as aforesaid, 

which said assessment more fully appears by a copy of the 

order making the same hereto annexed, marked “ Schedule B,” or 

to the original thereof, ready in court to be produced and to which 
the said pl: aintiff craves leave to refer. 

And the said plaintiff further avers that the shid comptroller has 

decided that it is now necessary to institute a suit or suits against 


the said shareholders, including the defendant, to enforce their said 


personal liability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and to the extent provided by 
the twelfth section of said act (section 5151, U.S. Rev. Statutes) —that 
is to say, the rate of one hundred per cent., hereinbefore specified. 
And the said plaintiff further avers that the said defendant was, 
at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its capital stock to the amount of sixty 
shares, of the oes ralue of one hundred dollars per share, and of the 
ageregate value at par of six thousand dollars, and held, or was en- 
titled to hold, in his possession or control the usual stock certificates, 
as such shareholder in said banking association, and that, to wit, on 
the first day of December, A. D. 1882, the said plaintiff made demand 
in writing upon the said defendant as such shareholder for payment 
of sum of six thousand dolfars, the amount of said assessment so 


made as aforesaid under and by virtue of the order of the Comp- 
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troller of the Currency, hereto annexed and marked “Schedule B, 
as aforesaid. 

And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now is indebted and liable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at the time of 
the declared insolvency, failure, and suspension of said banking as- 
sociation as aforesaid, and which said hability or indebtedness of the 
defendant amounts in the whole to the sum of six thousand dollars, 
which said sum of inoney so due, owing, and payable to the said 
plaintiff as receiver aforesaid, though often requested, the said de- 
fendant has not paid the same, or any part thereof, but has wholly 
neglected and refused, and still does neglect and refuse, so to do. 

The defendant owes the plaintiff. the said sum, with interest thereon, 
which is demanded, to the damage of the said plaintiff, as he says, 
the sum of tw elve thousand dollars, which shall then and there be 
made to appear, with other due damages. 


10 ScHEDULE A. Referred to in foregoing declaration. 


WASHINGTON, May 22, 18§ 


Whereas it appears from the report of proceedings of the cade of 
directors of the Pacific National Bank of Boston, located in the city 
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of Boston, county of Suffolk,and State of Massachusetts, at a meeting 
held on May 20, 1882, that the said bank is insolvent, and being 
satisfied that the said bank is insolvent and unable to pay its just 
and legal debts: 

Now. therefore, I, John Jay Knox, Comptroller of the Currency, 
in pursuance of the power and authority vested in me by law, and 
under the provisioris of sect. 1 of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks, and for 
other purposes,” approved June 30, 1876, do hereby appoint Linus 
M. Price, receiver of the Pacific National Bank of Boston, with all 
the powers, duties, and responsibilities given to or im posed upon a 
receiver under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. 

In witness whereof I have hereto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
A. D. 1882. 

inh (Signed) JOHN JAY KNOX, 


Vomptroller of the Currency. 


ScHEDULE B. Referred to in foregoing declaration. 


In the Matter of “Tur Pactric NatTionaAL BANK oF Boston,” Mass. 


To all whom it may concern: 


This is to certify that I have taken ar accounting of the condition 
of the estate of the Pacific National Bank of Boston, Mass., aforesaid, 
and of its assets and liabilities, and I do find and determine, upon 
data satisfactory to me, that in order to provide the money necessary 
to pay the debts of said association, it is necessary now to enforce to 
the extent hereinafter mentioned, the individual liability of the 
shareholders of said association provided for by the twelfth section 
of the act of Congress entitled “An act to provide a national cur- 
rency,’ approved June 3, 1864, and_ by sect. SED) of the Revised 
Statutes of the United States, approved June 22, 1874, and to that 
end, and in pursuance of the powers vested in me by the said aets, 

I have made, and hereby order and make, an assessment or 
1] requisition upon the shareholders of said association or bank, 

and each and every one of them, equally and ratably, to the 
amount of one hundred per centum of the par value of the shares of 
the capital stock in the said association held or owned by them, re- 
spectively, at the time of its failure or suspension, and I direct Linus 
M,, Price, receiver, heretofore appointed, of the said association, to 
take the necessary proceedings, by suit or otherwise, to enforce to 
that extent the said individual liability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of W: iaininens: in 
the District of Columbia, this twenty-seventh day of November , A. 
D. 1882. 

ga (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


Sa al 
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eeling | At the same term the following answer is filed: 
being | igs 
'S Just | Answer. (Filed June 8, 1885.) 
encey, Linus M. Price, defendant, reserving all right of exception and 
>and objection to said bill of complaint, for answer thereto, says: He 
nN act admits that he is the receiver of the Pacific National Bank, and 
d for says that he was duly appointed and qualified as such on or about 
nus May 22, 1882, by the Comptroller of the Currency of the United 
bh all States, and that by the order of said comptroller he instituted or 
on A ~ eaused to be instituted the action at law deseribed in said bill, and 
tates a cony of the declaration in which is annexed to said bill, marked 

“A.” and said suit is now pending and is being prosecuted, as in said 
ised bill is alleged. He says and avers that the facts set forth in said 
ash- declaration, and as alleged therein, are true, and can be and will be 
Jay, proved to be true at the time of trial in said action when reached. 


He denies thatsaid complainant has ever satisfied and extinguished 
the liability alleged in said declaration, and says the contrary thereof 
/. is the truth, and that the amount claimed of said complainant in said 
action at law is legally due, should be paid, and can be recovered in 
the same. 
He says that it is true that said bank suspended payment on or 


‘SS. about Nov..18, 1851, and that its capital stock had become then im-. 
paired by losses or otherwise; that Daniel Needham, a regular 
12 bank examiner, was put temporarily in possession of its prop- 

On erty and assets for the purpose of examining into its condi- 

ia, tion, and that he held possession of the same for some time for such 

Te) purpose; but he says thatsaid bank subsequently, to wit, on or about 

ry March 18, 1882, was permitted to and did open its doors and resume 

to business again asa national banking association, and continued to doa 

1e banking business in that capacity continuously from that time until 

n May 20, 1882, when it failed and became insolvent, and this defend- 

a ant was appointed receiver as aforesaid, and took possession of its 

dl property and assets for the purpose of winding the same up accord- 
it ing to law. | 

, | This defendant, further answering, says that after the said sus- 
r pension, on Nov. 18,1881, and before the said resumption, the share- 

holders, at a regular meeting duly called, resolved voluntarily to 

; asses themselves and severally to pay an amount equal to the par 

f ~ value of their several shares of stock for the purpose of paying and 


making good the deficiency in the capital stock, which had become 
impaired by losses or otherwise; that the shareholders proceeded to 
do this accordingly, and that complainant, among others, as the 
holder or owner of sixty shares of said capital stock, paid to said 
bank $6,000, the amount of its said voluntary assessment, and for 
the purposes aforesaid. Te 
As to each and every one of the allegations made and contained in 
said bill as to representations made to said complainant by said Need- 
ham, or any one else, as fully set forth in said bill, this defendant has 
no personal knowledge, information, or belief, so that he can neither 
admit nor deny the same, and he therefore leaves it for complainant 
2—1197 | | 
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to prove each and every one of the same, if material, which he 
denies. | 

Certain it is that the said voluntary assessment was made and paid 
by said complainant and other stockholders for the purpose of mak- 
ing good the capital stock, which had become impaired, as aforesaid, 
and to pay the deficiency cau-ed thereby, the same having been made 
and paid under the provisions of law in that bebalf; that the same 
was entirely independent of and in no way connected with the assess- 
ment made by the Comptroller of the Currency and sought to be re- 

covered in said action at law. 
13 This defendant denies that the money collected and paid 
under said voluntary assessment was paid all to creditors who 

had claims against said bank at the time of its first suspension as 
aforesaid, or that the creditors among whom the same was distrib- 
uted were or are the same and no others, for whose benefit this de- 
fendant now seeks to recover in said action at law; and says that, 
after said voluntary assessment was made and collected, in greater 
part at least, said bank resumed business, and was allowed to resume 
business by the said comptroller of currency, by the desire and re- 
quest of the directors and stockholders thereof, who represented the 
bank to be then solvent, and with itsimpaired capital restored, that _ 
it resumed business on or about March 18, 1852, and continued to 
do banking business until May 20, 1882, and meanwhile contracted 
new debts and Nabilities, which existed at the time of its final failure. 

As to all other matters and things set forth in said bill of com- 
plaint and not hereinbefore specifically admitted or denied, this de- 
fendant denies the same, the same as if each statement and allega- 
tion was repeated herein and denied separately and specifically in 
its order. | 

This defendant says that he is entitled to be allowed to proceed 
with said action at law; that the same is brought by the direction, 
and is being prosecuted under the orders of the said Comptroller of 
the Currency; that he has a good right of action, as set forth in said 
declaration, which he proposes to prove and maintain. | 

He denies that complainant has set forth any cause or case calling 
for the interposition of a court of equity, or such as gives this court 
any jurisdiction in equity; he says that everything which complain- 
ant has set forth in said bil, if true, and constituting any defence, 
can be availed of by it in said action at law; all of which he is 
ready to maintain and prove. He, therefore, prays to be hence dis- 
missed, and for his costs. 

~LINUS M. PRICE. 
RANNEY & CLARK, 
. For Defendant. 


14 At the same term the following replication is filed : 
Replication. (Filed June 11, 1885.) 


This repliant, saving and reserving to itself all and all manner 
of advantages of exception to the manifold insufficiencies of said 
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defendant’s answer, for replication thereto, saith that he will aver 
and prove his said bill to be true, certain, and sufficient in the law to 
be answered unto; and that the answer of said defendant is uncertain, 
untrue, and insufficient to be replied.unto by this replant, without 
this. that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be replied unto, confessed, 
and avoided, traversed or denied, is true; all which matters and 
things this repliant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in and by his 
said bill he hath already prayed. 
By BENJAMIN N. JOHNSON, 
| His Attorney. 


Final Decree and Claim of Appeal. 


Publication of testimony having passed, this cause is set down for 
hearing and fully heard by the court, and after mature deliberation 
thereon had the following decree is entered : 


Decree. (Entered Sept. 3, 1885.) 


[t is now, to wit, Sept. 3, 1885, ordered, adjudged, and decreed by 
the court that the bill of complaint in this cause be, and the same 
is hereby, dismissed with costs for the defendant, taxed at 

From this decree the complainant,in open court claims an appeal 
to the Supreme Court of the United States, and gives good and suf- 
ficient security that he will prosecute his appeal to effect and an- 
swer all damages and costs if he fails to make his plea good. 


A true record. 
JOHN G. STETSON, Clerk. 
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15 The following is an agreed statement of facts used at the 
hearing of seid cause before said circuit court pursuant to the 
agreement thereto annexed and printed on page 89 of this record : 


Agreed Statement of Facts. 
Statement of certain facts admitted by both parties. 


The Pacific National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws ct 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and located in Boston. Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 
2.” are hereto annexed. 

The capital stock was fixed in said articles of association ai 
$250,000, with the right to increase the same to a sum not exceeding 
$1,000,000. The capital of $250,000 was paidin cash,and said bank 
commenced and continued the banking business with that capital 
until the eighth day of November, 1879, when its capital was in- 
creased to $500 000, and the incre: ise paid in in cash; and said bank 
continued its business until on or about the thirteenth day of Sep- 
tember, A. D. 1881, when certain proceedings were had with refer- 
ence to a further increase of the capital stock to $1,000,000. These 
proceedings were as follows: A vote was recorded upon the direc- 
tors’ minutes purporting to have passed at a meeting of the directors 
of said bank held in Boston, Sept. 13, 1881, increasing the capital 
stock to $1,000,000, a copy of which record of the meeting is here- 
unto annexed, marked “ Exhibit 3.” 

The board of directors consisted at that time of twelve persons. 

A notice of the passage of that vote was sent by the cashier of 
said bank to each stockholder, a copy of which is hereunto annexed, 
marked “ Exhibit 4.” 

The whole amount of the increase of capital to $1,000,000, being 

$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the C ‘omptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 

whole amount of such proposed increase of the capital to 

16 $1,000,000 had been paid in; and the comptroller never issued 

a certificate stating that said capital stock had been increased 

to the amount of $1,000, 000, voted on said thirteenth day of Sep- 

tember, 1881, as hereinbefore stated ; nor did said comptroller ever. 

certify his approval of such increase, or that it had been duly paid 

in asa part of the capital of said association, and no action was 

taken by him respecting any increase of stock from that of $500,000, 

except as hereinafter stated. The correspondence with the comp- 
troller on the subject of the increase is given hereinafter. 

Only $461,300 of said proposed increase of $500,000 was ever 
taken or ‘paid in, all of which was paid in prior to Nov. 18, 1881, 
and was used in the general business of the bank with its other 
funds. 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 
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failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly appointed examiner of national banks, 
having made an examination of said bank, reported its condition to 
the Comptroller of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge and _ possession of said bank and 
all its funds, assets, records, and books, by said comptroller. Said: 
bank remained under the exclusive charge and in the possession of 
said Needham, with its doors closed to business, until on or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
ceived or paid out on account of the bank, exeept under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner - 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the possibility of reorganization; * * * the stockhold- 
ers must, in any event, for the time_being, sink their entire capi- 

tal. * * * My view of the situation, from the first, has been of 
17 the most serious character. Much of the paper upon which re- 

lianee is placed to me looks doubtful, and Tam yet to be con- 
vineed that the losses may not approximate $1,750,000, possibly 
more. 

A copy of said report, except the schedule annexed to it, is an- 
nexed, marked “ Exhibit 5.” 

Dec. 13, 1881, the comptroller sent a letter to Needham, a copy of 
which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “Exhibit 7.” | 

A copy of the resolution passed by the directors and forwarded to 
the comptroller Dee. 14, 1881, and referred to in Needham’s said 
letter of Dee. 14, 1851, is hereunto annexed, marked “ Exhibit 8.” 

During the suspension of said bank, viz., Dec. 15, 1881, the directors 
of said bank passed the following vote, viz: 

Voted, that whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and 
paid in; | 

And whereas $38,700 thereof has not been taken and paid in: 

Voted, that said $38,700 of said stock be. and is hereby, cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300. 

Voted, that the Comptroller of the,Currency be notified that the 
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capital of this association has been increased in the sum of $46] 300, 

and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue. 
his certificate of said increase to this association according to law. 

On the same day J. M. Pettengill, casnier of said bank, acting 
under direction of ‘said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the cashier, viz: 

18 | Paciric NATIONAL BANK OF Boston, 
| December 13, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

It is hereby certified that the capital stock of “ The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 

sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
tana sixty-one thousand three hundred dollars. 


SEAL. ] J. M. PETTENGILL, Cashier 


Which was accompanied by a copy of the foregoing vote of the 
directors passed Dec. 18, 1851; upon the receipt of which the comp- 
troller, Dec. 16, 1881, sent to the directors of the bank the following 
certificate : | 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WaAsHInGToN, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the said increase 
of capital is approved by the Comptroller of the Currency. 

In witness whereof I hereunto affix my official signature. 

[ SEAL. ] JOHN J. KNOX, 
Comptroller. 


There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. 

On the same sixteenth day of Deceinber, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: 
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19 e WASHINGTON, Dee. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 


The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the United 
States. | 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. "1881. 

[SEAL. | JOHN JAY KNOX, 
Comptroller of the Currency. 


And at the same time forwarded a letter to Examiner Needham as 
follows, viz: 

WASHINGTON, Dec. 16, 1881. 

Sir: Your letter of the 14th inst. is received and contents noted. I 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of approval of the increase in its capi- 
tal stock, thus making the aggregate capital $961,300, upon which 
an assessment of 100 per cent. has just been ordered. 

You will please remain in charge of the bank, either in person or 
by a representative (if the latter your clerk should be se lected), until 
the full amount of the assessment shall have been paid in, reporting 
to me from time to time the progress made in this direction. 

Very respectfully, JNO. J. KNOX, 
Comptroller. 
Daniel Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1882, during the time of the suspension of said bank, 

the stockholders held their annual meeting, being the only 

20 meeting of the stockholders held since Jan. 11, 1881, the notice 
of which was as follows: 


Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 Devonshire street, on 
Tuesday, Jan. 10, 1882, at 11 o’clock a. m. | 

J. M. PETTENGILL, Cashier. 


Which was duly published in the Boston Daily Advertiser. 
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A copy of the record of said meeting is annexed, marked “ Ex- 
hibit 9.” | 

The total amount paid in to said directors by the stockholders on 
the assessment agreed upon at said meeting [of ] Jan. 10, 1882, was 
$742,500, and was all paid in prior to May 20, 1882. 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying 
debts and expenses, until the twentieth day of May, 1882, but made 
no losses on new loans during that period. The bank was closed to 
business on said May 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the defendant, was ap- 
pointed receiver thereof by the Comptroller of the Currency, and has 
ever since been in charge of said bank and its assets, books, papers, 
and records. 

Record of directors’ mecting, Nov. 19, 1881, is annexed, marked 
“Exhibit 10.” 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 11.” 

The report of Needham to the Comptroller, dated March 11, 1882, 
embracing. Needham’s letter to the directors and their reply, is an- 
nexed, marked “ Exhibit 12.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the Comptroller was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 13.” 

The reports of Needham and directors in this statement 
21 state correctly the assets and liability of the bank at the time 
reported, but the plaintiff does not admit that the assets were 

of the value therein stated. 

The amount due depositors March 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1882, was $2,538,617.21. The amount due depositors May 20, 1882, 
was $2,052,957.82, of which $62,693.40 is due to new depositors. 

The receiver admits that he has made as thorough and careful an 
examination of the assets of the Pacific National Bank that came 
into his possession as was in his power; that he has realized in cash 
therefrom $185,266.84 prior to June 25, 1885, and that the best judg- 
ment he could form June 238, 1885, of the value of the remaining 
assets was $290,000; that the nominal value of the assets which 
came Into his hands at the time he took possession of the bank was 
about $3,400,000; that the actual value of the same assets was about 
$500,000; that the amount of the liabilities of the bank at the time 
he took possession, on the twenty-third day of May, 1882, was 
$2,400,000; that since June 23, 1883, he has been able to realize but 
a very small amount from the balance of the assets, and his present 
judgment is that his estimate of $500,000 was greater than the 
actual value of the assets when he took possession of them. 

The assets which were in the bank Nov. 18, 1881, came into the 
respondent’s hands when he took possession of the bank, except such 
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as had been collected and applied to the payment of the debts and 
expenses of the bank, and such as have been surrendered on com- 
promise in settlement of doubtful assets. 

It is admitted, subject to objection as to its competency, that the 
following exti acts are contained in nig oo bill in equity this 
respondent—Li inus M. Price, receiver, v. Lewis Coleman et al.—filed 
in the circuit court of the U nited St: in the district of Massachu- 
setts, Dec. 20, 1883, signed and sworn to by seid Price, receiver, Dec. 
20, 1883, the following being the oath administered to him before 
John G. Stetson, United States commissioner : 


UNITED STATES OF AMERICA, | 
Massachusetts District, - J 


89 | 


Dec. 20, 1883. 


Personally appeared the above- named Linus M. Price and 
22 makes oath that the foregoing bill of complaint is true, except 
as to those matters stated on information and _ belief, and as 
to those matters he believes them to be true. 
Before me— 
JOHN G. STETSON, 
U.S. Commissioner. 
—namely: 


“On or about the tenth day of January, A. D. 1882, the bank 
made a voluntary assessment of its shareholders, and called upon 
them to pay in an assessment of one hundred per cent. on the par 
value of the stock, * * * and the sum of $742,800, or there- 
abouts, was paid in cash as the, or a part of the, said voluntary 
assessment, but the rest remained unpaid on the twenty-second day 
of May, A. D. 1882, and has never been paid to your orator since 
then ; that the money collected upon said voluntary assessment was 
exhausted and paid out to creditors and in expenses before said May 

A. D. 1882. 

“That between the said time of resumption and the time when 
said receiver was appointed the said bank paid out in expenses and 
to creditors substantially all its available assets, including all the 
moneys collected on said assessment since it was made; wig 
that the bank (on resumption) failed to secure again the confidence 
of the business community; that they found that they could do, 
and did in fact do, very little business in banking, the bank being 
compelled to have a rediscount at other banks ‘of all paper dis- 
counted by it in order to put it in funds with which to meet present 
habilities. 

“On or about September 13, 1881, and long before that date— 
just how long your orator does not know—the surplus and undi- 
vided profits of said bank, then and for some time thereafter, nomi- 
inally standing upon the books of said bank had been in fact ex- 
hausted, and the capital stock of the said bank had been impaired, 
and in fact wholly lost through losses by bad debts and by loans 
improvidently made by said bank : * * * that in fact the said 
bank at that time had lost its entire capital and was then insolvent . 

? 
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* * that said bank when it suspended or failed, Nov. 18, 
1881, w: ats deeply and hopelessly insolvent; * * * that on Sept. 
13, 1881, the directors voted an increase of the eapital stock, the old 
iockndtas having the right to take up the new stock at par; that 
the actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,300 ; 

* “* * that the bank after obtaining the sum of S461 300 for 
said new stock continued in business till Nov. 18, 1881, when it 
failed; that at the time of the failure the capital of the bank had all 

been lost. 
23 A printed copy of said original bill in equity, without the 
schedule annexed, together with all amendments thereto on 
file, may be referred to. 

(‘T he complainant requires section 2 of said original bill to be ex- 
tended upon the record and transmitted to the Supreme Court. sub- 
ject to the objections of the defendant, as stated below. 

The defendant requires sections 19, 20, and 21 to be extended 
upon the record and transmitted to the Supreme Court, subject to 
the objections of the complainant; that no parts of said bill, except 
the extracts, are a part.of the record in this case or competent evi- 
dence for the defendant. 

Said sections 2, 19, 20, and 21 are printed on pages 90 to 101, in- 
clusive, of this record as Exhibit 18.) 


The receiver claims that the bill in equity and the extracts there- 
from inserted herein are not competent as evidence, and consents to 
the same being inserted and referred to herein, subject to his objec- 
tion, which is insisted upon. 

It is admitted that an assessment was made by the comptroller of 
the currency, and demand of payment thereof duly made, as is stated 
in the declaration in the action at law, a copy of which is annexed 
to the bill. 

It is agreed, subject to objection as ‘to its competency as evi- 
dence, that Linus M. Price, the gp, ay is plaintiff in the suit in 
equity—Linus M. Price, receiver, v. Lewis Coleman et al.—now pend- 
ing in the circuit court of the United States in the district of Mas- 
sachusetts , No. 1876, and that he was duly sworn as a witness in that 


case June 23, 1853, and gave the following testimony, being a part 


of his direct examination by his counsel : 


Int. 75. Have you the books of the bank other than the directors’ 
minutes, which you have produced, in your possession ? 
Ans. Yes, sir. 


Int. 80. What do you find had become of the amount of money 
which had been collected of the shareholders on the assessment 
made prior to March 11, 1882—that is, the voluntary assessment 
made after the first failure, and before the attempted resumption ? 

Ans. Of the whole amount collected of the shareholders by vol- 
untary assessment, $742,800, my examination shows, was used by 
the bank to pay its debts to creditors, 
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Creditors to the amount of $2,104,931.26 signed an agreement of 
extension, a copy of which is annexed marked “Exhibit 14,” all 
signed before March 18, 1882. 

“Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
gregate to $55,000, in which assets were attached to the amount of 
$156 000, and these suits are still pending. ‘To dissolve these at- 
tachments bonds were given by the bank, one March 24, 1882, in 
the penal sum of $25,000; one April 29, 1882, in the penal sum of 

$20,000; one March 31, 1882, 1n the penal sum of $30,000. 
24 On each of these bonds Lewis Coleman and John Shepard 

were sureties. ‘To indemnify them against lability as such 
assets of the bank were placed in their hands to the nominal value 
of $156,000, being a part of the $5,400,000 assets which came into 
the hands of the receiver, and are among those classed doubtful by 
the receiver. | | 

[t is agreed that there are new liabilities contracted subsequent to 
March 18, 1882, to an amount of $200,000 (including the $62,693.40 
due new depositors), being indebtedness due to indiv idual depositors 
and to banks, and balance due on notes rediscounted. 

The sum of $643,700 only had been paid on the voluntary assess- 
ment voted at the meeting ‘of Jan. 10, 1882, before March 18, 1882, 
and. $99,100 was paid in addition thereto after that date, and ‘before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exhibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to creditors of the bank. Said exhibits 
are to be subject to all legal objections. 

BENJAMIN N. JOHNSON, 
For Certain Alleged Stockholders. 
A. A. RANNEY, For Receiver. 


25 Exhibits Annexed to Agreed Statement of Facts. 
EXHIBIT 1. 
Articles of Association. 


for the purpose of organizing an association to carry on the busi- 
ness of banking under “the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following articles of association : 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.” 

Second. The place where its banking house or office shall be lo- 
cated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffoik, and State of Massachusetts. : 


greet 


a ee 
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Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons: Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses B. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner I. Benyon 
are hereby appointed directors of this association, to hold their 


offices as such until the regular annual election takes place, pur-- 


suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. | 
Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day, it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 
be prescribed by the board of directors not inconsistent with 
26 the aforesaid provisions of the said section 5149 of the Re- 
: vised Statutes. | | 
Fifth. The capital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars; and in the case of the 
increase of capital of the association each stockholder shall have 
the privilege of subscribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock is 
increased. : 
Sixth. The board of directors (a majority of whom shall be a quo- 


rum to do business) shall elect one of their number to be president - 


of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
‘ashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. ‘They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 


the general regujation of the business of the association and the 


management and/administration of its affairs, which by-laws may 


i 
ie 
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prohibit, if the directors shall so determine, the transfer of 
27 stock owned by any stockholder who may be lable to this as- 

sociation, either as principal, debtor, or otherwise, without 
the consent of the board. | 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certifieate, unless sooner dis- 
solved by the act of its: stockholders, owning at least two-thirds of its. 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Eighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 

In witness whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 

LEONARD WHITNEY, Jr. 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES B. TOWER. 
EDWIN RAY. 

EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By-Laws of the Pacific National Bank. 
Elections. 


Secrion 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at its banking 
house on the secord Tuesday of Janua ry of each year between 
28 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication in some newspaper ‘published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election hus been held, 
certify under their hands to the eashier the result thereof and the 
names - the directors elect. 

Sec. 2. The cashier, upon receiving the certificate of the judges 
of the i Waa as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. 
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Src. 3. If for any cause the annual election of directors should 
uot be held on the day above named, the board shall order the elec- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- 
ments of sect’s 1 and 2. | 


Officers. 


Sec. 4. The officers of this bank shall be a president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. | 

Src. 5. The president shall hold his office, unless he shall resign 
or sate disqualified, for the current year for which the board, of 
which he shall be a member, 1 ‘as elected. In case a vacanc y shall 
occur in the board of directors during the current year it shall be 
filled by the board. 

Sec. 6. The cashier and subordinate officers shall be appointed to 
hold their offices respectively during the pleasure of the board. 

Src. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sui of twenty thousand ‘dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfully 
apply and account for all such moneys, funds, and valuables, and 

deliver the same, on proper demand, to the order of the 
29 directors of the boards, | or to the person or persons authorized 
to receive them. 

Src. 8. The teller shall be bieiiciniible for all such sums of money, 
property, and funds of every description as may from time to time 
come into his possession as teller, and shall give bonds, with satis- 
factory security, in the penalty of ten thousand dollars ($10,000) 
conditioned for the faithful and honest discharge of his duties as 
teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. 


Seal. 


Sec. 9. The following is an impression of the seal adopted by the 
directors ofthis bank : 7 


(IMPRESSION OF SEAL.) 


Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 


ae 
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Increase of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subscribing for such 
number of shares of new stock as he may be entitled to subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder shall fail to subscribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


30 , Business of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
directors shall determine of each day in the year excepting Sundays 
and legal holidays. | | 

Minutes. 

Src. 13. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in. the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be recorded by the 
cashier. 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. | 

Src. 15. Certificates of stock signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable oniy upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Expenses. 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contracts. 
Sec. 17. All contracts, checks, drafts, [and] certificates of deposit 
shall be signed by the president or cashier. 
Examination. 


Sec. 18. There shall be appointed by the board every six months, 
and one week. at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 


Te 
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Oo taining whether or not the books are correctly kept, and 

whether or not the bank is in a solvent condition and can 
properly pay a dividend. The result of said examination shall be 
reported to the board at the next regular meeting. 


Meetings. 


Sec. 19. The regular meetings of the board shall be held on such 
days as the directors may determine. Special meetings may be 


1 called by the president or cashier. 

1 

i | (uorums. 

. Sec. 20. A majority of the directors, including the president, shall 
lit be a vee to do business. 

a SEC. These by-laws may be changed or amended by a vote of 
it two- thirds of the directors. 


EXHIBIT 35. 


q i Turspay, Sept. 13, 1881. 
ip Present: Menai Benyon, Coleman, Dyer, Shepard ,Cassidy, Whit- 
aker, March, and Fowle. : | 
Discounted notes per record 51, Nos. 159 to 168, were approved. 
Voted that the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest : J. M. PETTENGILL, Cashier. 


Exuipit 4. 


A. I. Benyon, president. J. M. Pettingill, cashier. 


Paciric NATIONAL BANK, 105 DEVONSHIRE STREET, 
Boston, Sept. 15, 1881. 
Ata meeting of the directors of this bank, held this day, it was 
“Voted that the capital of this bank be increased to one ‘million 
dollars, and that stoe kholders of this date have the right to take the 
new stock at par 1n equal amounts to that now held by them.” 
o2 Subscription to the new stock will be payable October 1st. 
Parties desiring to anticipate payment will be allowed interest 
to that date at four en cent. per annum. 


J. M. PETTINGILL, Cashier. 
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Exnipit 5. 
Report of Bank Examiner to Comptroller, fov. 18, 1881. 
No. of bank, 2378. 


Examiner’s report of the condition of the “ Pacifie National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. 


A. J. Benyon, president. J. M. Pettengill, cashier 
Resources: 

; afr Dollars. Cts. 

Notes and bills discounted_._-______ -_ ee tee . 4,186,300 27 


1. 
Th, RR poe cee ee ee we cn os we 26,5389 55 
3. U.S. bonds to secure circulation ..-......--.-=-- 500,000 00 
4. U.S. bonds to secure Cee ~ -.- =~ ~-- 
5. U. bonds on hand-.-_._-~ ucaalive I co an lesa 
6. Other stocks, bonds, and moraiiee. . 5... 
See gene ral remarks. 
7. Due from app’d reserve agents, viz ------ -.- —«<  @6aQ00 OO 
$. Due from other national banks ______---.-_-._ 15] 5700 48 
9. Due from State banks and bankers-..-..---__-- 4 392 84 
0. Banking hovse. .2.6.6c06s acin # 
11. Other real estate_____--- sapiacsioes ae 
12. Furniture and fixtures____ __- 
13. Current expenses__-_-=.----~- - a $22,232 73 
Oe NE is etiameeminwa ad 289 62 
92.522 55 
15. Premiums paid —_~- -=- ie ee 8,598 75 
en, EERE Oo Wea OS Sep ae ee ele 38,431 54 
16. Checks and aie cash items _...------_- 1,466,248 84 
30 17. Exch’s for C. H., inelud’g gold ch’ks._-- - 
18. Bills of other national banks____.__._. _- 9,694 00 
19: Bilis of state banks ............... .- i 
20. Fractional currency ‘gene! ¢ nickel Se ee 
21. Specie, viz: 
RED I anak rei kclaccoy wccbane cacane $3,049 68 
RP CN at i cacti oa " 
Gold treasury notes__.-_--~---- 
: 3049 68 
a perenne Manet oo Ce. ek 
23. U.S. cert’s of dep. for legal tenders vice teas 
24. 5 p. ce. red’n fund with Treas. U.S. ____- ea knenee 15,500 00 
25. Other tands with Treas. U. Sr_-.. =... -....-... 
I I wae i sn i a oan weer 0,011 19 
| RRR AES SRM AONE een se FP $6,709,709 44 
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Liabilities: 


1. Capital stock paid 1 RN rs oS hae cigar Se Ne re Ae ala ec 


New . SEE LE Re Gl emer ag! PPA ODN NE ney ES 
2: Birplus RWS oe cease in oe eee ncane eee. 
J. reeeonannt Bal RE SPF ne 865,155 67 
ty. BARCURRG oo as eee 
5. DOGGONE co sa ee SNe, Oe 
Op, BPR mR a os ee a 
7. Profit and logs ..__......--..-- 7,080 05 


8. Circulation received __.-_-....--. $450,000 00 
On hand and returned_____-___- 


9. State bank circulation outstanding __..._--- -. —- 


10. Dividends IN cee ace Ss Ea eee tes Soden EE 
11. Individual deposits, viz: 
pubiect to Ghwer .. 6 ot $1,062,540 10 
Demand cerit 8.............. 1,686,500 so 
Time certificates... _- viatlais cit 


Certiged teers = 
Cashieora oncers..... 


o4 12. United States deposits... .....-5. 225 

15. Deposits.of U.S. disbursing officers__ ---- 
54; Boum bee es Se ee 
15. Due to State banks and bankers____ _______-__- 
1G. “Notes and hiltis rediseounted... 2... ee 
DF ee OE 55S ici dnd cio cbacaauieenss 


NNT POU eres ot el ch a ee 


Delian. 
$500,000 


"461.370 
74149 


Lies 215 


450,000 


2,758,140 


1,473,240 
137,695 
685,589 


96,879 


Cts. 
OO 
OO 
82 


00 


Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the 


U.S.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 


surplus, $14,259.48. 
Loans and Discounts. 


On paper with two or more individual or firm names_ 
On single-name paper (one person or firm), without 
GEPE OREN oo ee a ee ie 


On mortgages and other real estate security -_--___- 
On U.S. bonds payable on demand-_._._____-__--- 
On other stocks, bonds, ete., payable on demand. _.--- 
Pe NN i ee Be Taman gee 


Included in the above are— 
Bad debts, as defined in section 5204 of the Revised 
PRISON URI 4a ge eo ca 
Other suspended and over-due paper seeahitige Seseion oi iatavecain 
Liabilities of directors (individual and firm) as payers- 


2 P , ; : 

SES TIE ME ma eth Sp cane prac, 

Ras BER ELD T OORT Me NR MEE ST RR PRONE ETT Gea Oy 
RPS Ae cate Se aT ee Sie a Cal fi Y e 


$2,265,315 


252,659 


1,566,807 


371,095 
204,747 


87 
30 


ce 
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Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes of the U.S., viz: 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy Kk. R. bonds, 
$100,000 ; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. | : 


30 General Remarks. 


Direetors Pacifie National Bank. 


Leonard Whitney. : Geo. N. March. 
EK. M. Fowle. | | Lewis Coleman. 
Arthur Seward. Kdwin Ray. 
John KE. Cassidy. | J. H. Whitaker. 
M. P. Springer. : John Shepard. 
J. H. Sanborn. ~ A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial crisis, such a system might be at- 
tended with peril. J also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of the collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, | saw some of 
the directors, Mr. March and Mr. Whitney more than any others, 
but to all that I saw I expressed anxiety for the welfare of the bank, 
on account of its loans based on its credit, represented by certificates 
of deposit, and the peculiar character of many of its collaterals, 
about which I knew nothing, and urged the importance of a careful 
examination of the paper and securities of the bank and of the 
president’s manner of doing business. The gentlemen that I saw 
all assured me that my urgently expressed requests should be com- 
plied with, and I felt comparatively easy, for I knew. that my ex- 
amination had been thorough, ana, if the loans were good, the bank 
was in a healthy and prosperous condition. 

The promises made, however, were never kept; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. March, who is still one of the board of directors, if the exam1- 
nation by the directors had been made, he replied that it had not; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion” and said, “If the directors cannot trust the 
thorough examination of Col. Needham I will resign.” Other con- 
versation between a member or members of the board and the 
president was had on this matter, and the examination was aban- 
doned. I replied to Mr. March in language substantially as follows: 
The responsibility of the bank is upon the directors, and they can 
never shield themselves by placing it upon the president. 
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Had the examination of the directors been inade the char- 

36 acter of the collaterals and the system of doing business by 

: the president would have unquestionably been changed, and 
the result would have been different. 

In reading the reply of the president to the letter of the comp- 
troller of Feb. 19th I find that he promised to comply with the. 
express wishes of the comptroller, but it was in promise alone that 
the compliance was made. <A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not so much security as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was effected. 7 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank eheck signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as I could see, might have been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no reply. 

Another instance: Oct. 7th, 1881, N. M. Jewett borrowed. the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called twenty thousand came 
from I am as yet unable to ascertain. ‘The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an orig- 
inal debt and is contrary to the statute. 

One instance more will be enough to completely establish my 
charge of reckless management. In October, 1881, the bank loaned 
its credit to Henry Waterman for one hundred thousand dollars, and 
took for security $145,800 of the stock of the Southern Maryland 
railroad, which has no market value, and is, at the best, a very 


‘doubtful matter. | 


Now, at these times, the bank was absolutely poor, had no money 
whatever to loan, and the only possible advantage it could get was 
the temporary use of the means which its credit thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one. | 

The certificates of deposit, in a large number of instances, repre- 
sent the Jegitimate deposits of money ; many of these draw interest. 
How large a number are certificates representing credit only I am 

unable to determine, but evidenly this amount is of great 
Oo” magnitude. I enclose herewith paper marked “A,” which 
will show the individual and total certificates issued. 

In the same way, by the issuance of certificates under promise 
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that the money should not be drawn for a period of time, although 
no such expression is indicated on the certificate, the bank has car- 
ried on, within the last eight months, an encrmous real-estate busi- 
ness, to wit: 


Of the Home Savings Bank it has purchased real estate 


Sh TROON a a | acecnleineinaeeloues ma etetanon 10,000 
From the same bank, real estate in Boston ..--_. .-_--- 10,000 
From the same, another item of real estate in Boston__ 4,500 
from the same, Frencn's Where .. on. cos 29 o9 17 
From the Mercantile Savings Institution, real estate In 

IIE co ie eee ate ie ea tana kine i ea 40,000 


Jhese are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct. , 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the dlst of January, 
1881, and he admitted, in all their presence, that the trade was not 
consummated until February, 1881, and that the deed was dated 
back. Most of this property is subject to mortgages, which the bank 
must carry if it continues to hold, and the bank holds nothing but 
the equities in its assets. 

Together with the directors | have carefully gone over the call 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars; and in marking off what might 
be considered doubtful we have an aggregate of nearly one hundred 
thousand dollars, which would need time and eare, and, if it came 
-at all—and very likely a large portion of if might—would come 
very slowly. 7 | 

This is independent of the one hundred thousand dollars of Horn 
to which I have heretofore alluded, and which has attached to it the 
blank check of John Steward. 

In the discounts there appears the enormous aggregate of three 
hundred and seventy-one thousand and ninety-five 58,5 “ overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand dollars at the time of my January examination. I herewith 
send a detailed statement, marked “ B.” Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 


The bank has lodged at the Central National Bank of 


Boston collateral to secure loans. amounting to---. $235,502 55 
At the Five Cents Gavings Bank .-.....-—..-......... 107,000 
Act TOE, TOO BOA cn nen eee ee we 10,000 
At the Howard National Bank~ --.------ sabe — tao 
o8 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 
realized to apply to the unsecared li: abilities of the bank. 
At the Central National, independent of the indebtedness acknowl- 
edged by this bank, is a claim of two hundred and fifty thousand 
dollars, which this bank holds nothing to represent. This claim on 
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the part of the Central has the prima facie evidence of the checks of 
this bank on the Eliot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in 
possession of the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

I have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. 

The prospect of litigation to establish this question 1s very good. 

“ Other stocks, bonds, and mortgages” I called attention to in my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet, which I herewith send, marked “C.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ D,” whieh contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 
creat bulk of the list. to wit: 

Aug. 9th, 1881. Check on Broaway National Bank, drawn 


by Weeks to the order of Day__.----- 10,000 
“ 19, 781. Drawn by Weeks to the order of Day ---- 50,000 
Sept. 3, 781. “ ae. = 2B 000 
Nov. 15, ’81. ‘s ; y nan (oe 
‘< a ‘é éé ‘< Stes 25,000 
‘é ‘é ‘é ‘sé éé aes 50,000 
éé éé sé Ceol é6 ee : RB! 90,000 

a “Cheek of Nat'l Security Bank by Weeks 
. fete Orter Of fee occ es 20,000 — 

SBiiee “On North Nat. Bauk by Weeks to the | 

7 oe a, Be |) Senge nna aE NR, SIT ORES Te Eerie 79,000 

ei “On North Nat. Bank by Weeks to the 
ONE DIRT . 5 eo oi ee 00,000 

“17, “ On North Nat. Bank by Weeks to the 
; Pee GE OY oon oc ee $77,000 
PN 5s oe ed eee oe pean 1,262,500 
a9 [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and was carried in cash items. 

On Aug. 19th one.of fifty thousand dollars came back and was 

placed in cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 
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The check given on the seventeenth was a check in settlement, 
and according to the books of this bank.represents the entire balance 
due from Weeks to this b: ink. | 

The transaction of taking checks of this bank on the Eliot Na- 
tional Bank, and paying in checks drawn on other national banks 
which went regularly through the clearing, had been prosecuted by 
Weeks to a greater or less extent for a year. During this long time. 
the transactions were made to balance every night. The transac- 
tions began in a comparatively small and, so far as I can see, In an - 
apparently legitimately way. From time to time they grew until 
the aggregate reached we ‘Il into a million a day. 

In the earlier history of these tre insactions, and for a long time 
afterwards, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the President, his failure 
would not have occurred. Be thisas it might there can be no ques- 
tion as to the illegitimacy of these transactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to do an immense business, can be assigned for the strange 
conduct in allowing these transactions on the part of the president. 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds, and. the stockholders pay in one million 
more, I would not consider even the possibility of reorganization. 

I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors, who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders, who’ 
must in any event, for the time being, sink their entire capital ; ter- 
rible for the directors, who had timely warning from. the examiner 
and from the honorable Comptroller of the Curreney with regard to 
the illegal and careless manner in which the president was conduct- 
ing the business of the bank, and terrible for the busincss interests of 
society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to the door of the directors, who, 
when notice was given, should have persisted in a most rigid ex- 
amination, I come to the cashier. In his custody were the funds of 
the bank. To him was submitted every item intended He the clear- 

ing. He was a man of long experience. He was taken from. 
40 a neighboring bank, and the directors were sefieiaial in his 

selection by his re putation of a careful and conservative man. 
No one knew better than he that clearing-house checks always rep- 
resented eash. Out of his hands every day passed the checks that 
were given to Weeks, and it was for him to know whether or not he 
received an equivalent. 

Could it be possible that for months a business of drawing and 
balancing checks on the part of Mr. Weeks could have been continued 
from day to day and a man of long and varied experience like the 
vashier of this bank have nosuspicion? If it is possible to imagine 
that for the nine months of increasing business of ep character the 
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cashier had no suspicion on the ninth day of August, 1881, when 
the first check of Mr. Weeks’ of ten thousand dollars came back, 
there could be excuse no longer, but even then no communication 
was made to a single member of the board of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confideuce must begin somewhere; without confidence there can 
be no credit; without credit there can be no bank; without the bank 
there can be no extended business. ‘The directors had the right to 
confide in their cashier, certainly to the extent that he would not 
accept in exchange for the funds of the bank in the form of a clear- 
ing-house check anything that was not the equivalent of money. 
The cashier cannot hide behind the president. He is an independ- 
ent officer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this cnenees 
is chargeable to him. 

The president of this bank must be next considered. He \ 
made president of this bank when the fiery tongue of scandal wa 
pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He kuew, for the Comptroller es 
the Currency had told him, that loaning the credit of the bank w: 

illegitimate and. perilous business. He knew that making Rese 
havent the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying rez eal estate, loaning on real estate, loaning in excess of the 
limit, loaning by the hundreds of thousands of dollars on question- 
able security. and in a careless manner were all blameworthy and 
reprehensible. He knew that securing the deposit of a life insur- 
ance company by taking out life policies on himself and son 
41 and charging the premium of $1,041.05 to the bank was un- 
paralleled in the history of banking. He knew that buying 
old stone taken as debris from city houses and issuing certificates 
amounting to eleven thousand dollars therefor was monstrous and 
reckless. He knew that continuing to prosecute his business in a 
manney condemned by the comptroller, and without asking the di- 
rectors to share with him in the responsibility, was high-handed and 
unjustifiable. There is no excuse for these two high, trusted, ex- 
ecutive officers of the bank. . 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The principal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
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part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treated it 
under the head of “on mortgages and other real estate security.” 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to detertiine how much of this 
amount should be treated as “ bad debts.” My own judgment is that 
avery considerable amount of the “other suspended and overdue” 
should strictly be treated that way. } 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me information on this point, as it Is very important 
in the reorganization ? 

Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houses on Madison Square, Boston- ---- 7,500 
Pour potas «a Neniasret Co... 2... .......—._. aw” 4006 
One bond Pleasant Valley & Utah... .........- 1,000 


Taken of stockholder to represent balance due on new 

stock of the bank and standing in the assetsas..-. ---- 5,000 
100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- 

tomer can hohe 7 ae. FETE Re ae 
Three notes of W. B. Worcester, 6. 000 SPEED ve: nce LOO 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
tion I have to say that on the 26th instant I made a statement of the 
condition of the bank to the directors. This statement I pre- 
42 ferred to put in writing, but as they objected to that, fearing 
it might reach the public and thus prejudice their case, I sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, | made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
o—1197 | 
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dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
| man. I take the liberty to incorporate this communication into this 
i} report. The names of the directors, which will be found under the 
i | liead of general remarks, are among the most honored names of Bos- 
i ton’s business men, leaving out the name of A. I Benyon. My view 
of the situation from the first has been of the most serious character. 
Much of the paper upon which reliance is placed to me looks doubt- 
ful, and I am yet to be convinced that the losses may not approxi- 
mate seventeen hundred and fifty thousand dollars—possibly. more. 
Although it must be admitted that the dishonored checks of Weeks 
precipitated this disaster, it is to me equally clear that the enormous 
issue of certificates as a matter of credit on Ulegal and questionable 
loans would have brought ruin in the end, and that the end could 
lh not be far off. In conclusion I can only say I have failed to find an 
| explanation of these strange transactions, and, if not based upon 
criminality, must be explained by idiocy orinsanity. I shall advise 
the Department immediately of the conclusion reached by directors. 


DANIEL NEEDHAM, Examiner. 


To the Comptroller of the Currency, Washington, D. C. 


43 EXHIBIT 6. : 
| TREASURY DEPATMENT, | 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
| - WASHINGTON, December 13, 1881]. 
Sir: I hadi a conference with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank. 
B te [t is proposed to make an assessment for the full amount of the 
ft stock of the bank, and it is believed that when this is paid up the 
f capital stock will be unimpaired and the bank in possession of 
. abundant funds to meet all their obligations. 
| I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 


POM IIEP 


——— 


| | proved. 

it Very respectfully, JNO. JAY KNOX, 

Pee Comptroller. 

° 7 . _ . 

te Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 

ae ton, Mass. \ 


EXHIBIT 7. 


~¢ Orrice DANIEL Neepuam, Narionan BANK EXAMINER, 
45 MILK Street, Boston, Dec. 14th, 1881. 
Sik: Your letter of the 13th is at hand. 
In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central National Bank with reference 
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to the adjustment of the disputed claim is perfected and an obliga- 


tion is given by the directors guaranteeing a certain amount ed 


doubtful paper, which amount is ‘stipulated in the resolution, a copy 

of which, after its passage, will be immediately forwarded to vou by 

the board, then an assessment of one hundred per centum on the 

present capital of the bank, as it now stands on the books, would, in 
my judgement, make the bank solvent. 

44 Many of the directors have the fuil confidence of the public, 
and,-under the conditions I have specified above, I should 

have no doubt of the full ability of the bank to resume. 

In speaking of the present capital upon which assessment must be 
made, I mean the old $500,000, together with the new $461,300, 
making subject to assessment $961,500. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

I am gratified to say that the condition of the bank has been 
strengthened since 1t has been in my charge by the securing of some 
questionable debts, and careful management will undoubtedly save 
te the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval .to place my clerk in 
charge during more or less of the temporary absence I may make in 
continuing my work of examinations elsewhere. 

Very respectfully, DANIEL NEEDHAM, 
Nat. Bank Examiner. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. 


EXHIBIT 8. 
Resolutions of Board of Directors, Dec. 14, 1881. 


Boston, Dee. 14th, 1881. 
At a meeting of the board of directors of the Pacific National 
Bank, held iis day at the banking-house, the following preamble 
and resolutions were unanimously adoptec 1: 


Whereas on the 18th day of November, 1881, 1t was discovered 
that the Pacific National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 
And whereas since the date named the directors, assisted 
45 by Col. Daniel Needham, national bank examiner, and Wm. 
J. Best, have been engaged in an investigation to determine 

the liabilities and assets of said bank; 

And whereas said investivation enables said directors to fix the 
apparent liabilities at $6,774,655.60 and the assets at the par or 
nominal value of $6,752,558.53, showing an apparent excess of assets 
over liabilities to the amount of $7,924.93 ; 
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And whereas said assets are not now worth their par or nominal 


ralue, but would probably realize in cash, with judicious manage- 


ment, $5,308,895.34, which would leave an apparent: deficiency. of 
$1 465,738. 26 - 

And whereas, in the adjustment of the account of the Pacific Na- 
tional Bank w ith the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pac ific National Bank, to yield 
of its alleged claims against the former the sum of $315, 400, and 


has also agreed to return to the Pacific National Bank good assets of 


said bank now held by said Central National Bank as s collateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1,095,085.71 ; 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reorganized, in order fully to protect all of the interests 
involved ; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the associ: ition ; 

And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and eee agreed to return 350,000 of additional checks in a 
few days: Therefore, 

Resolved, That, in the opinion of the directors of said bank, the 
interests of both creditors and stockholders require its early reor- 
ganization. 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,500, upon condition that: said Weeks shall return to this bank 
$350 000 additional checks, as agreed, before said assessment shall 
be made. 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the ¢ ‘omptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $153,759.71 out of the asse ts by them classed as 
“ doubtful” and “bad,” aggregating the sum of $1,473,663.19, and 
now treated by said directors as possessing no present money value, 

the condition of said guarantee being that it will cease and 
AG determine so soon and so far as the said sum of $135,785.71 

shall have been realized from said “doubtful” and “bad” 
assets, and said directors shall be held only for so much of said sum. 
of $133,785.71 as may not be realized from said “doubtful” and 
“bad” assets. 3 | | 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said guarantee of 
$133,785.71 will place said association upon a sound financial basis: 
nev ertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 

it is to the interest of the depositors and creditors to agree to a reason- 
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able extension of time for the payment of their several claims. Rece- 
ognizing this fact the Central Nationa! Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500 000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 


Comptroller of the Currency and his approval asked of the scheme 


of reorganization herein set forth, and that he grant the directors 
until Jan. 1 ath, 1882, to perfect said scheme of reorganization, 
A true copy. 
(Signed) Se: E DWIN W. FOWLE, 


Sec’y pro tem. 
IoXHIBIT 9. 
Stockholders’ Meeting. 


Turspbay, Jan. 10, 1882—11 a. 


The annual meeting of the stockholders of the Pacific isda 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president, 
Lewis Coleman, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last meeting: were read and 
approved. 

President Coleman briefly alluded to the suspension of the bank 
Noy. 18, and to the circumstances which led to placing the books 
and accounts of the bank in the hands of Col. Needham for exami- 
nation. He then introduced the bank examiner, who presented the 
following report: 

Col. Needham’s report 


In accordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which 1m- 

mediately precedes it. 
47 On the 3lst day of January last I came to the bank to 

make an official examination. I was welcomed by the presi- 
dent, and immediately commenced my work, taking the condition 
of the bank at the close of business that day. [ continued the ex- 
amination from day to day and time to time until its final conelu- 
sion—seeing, as [ can now recall, only two of the directors. besides 
the president, with whom I held conversation. To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the “Government I called attention to what I 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy : 

WASHINGTON, Feb. 19, 1881. 


GENTLEMEN: The report of an examination of your bank, made 
on the 3ist ult., has been received. . 
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The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,385.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
gold certificates, which it holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-lhouse certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such certificates within the preceding section; and, as 
your bank does not belong to the clearing-house association, the 
certifieates referred to cannot be considered or counted as_ reserve. 
The examiner states that it would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and itis hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, I must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certificates above referred to cannot 
be counted as any portion of the lawful money reserve of the asso- 
clation. 

The lability of to the bank for money borrowed is reported 
as amounting to , and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total habili- 

ties to a national bank of any person, company, corporation, 
48 or firm for money borrowed shall at no time exceed one-tenth 

part of its actual paid-in capital stock, and to this limit all ae- 
commodations granted by the bank should be confined. The indebted- 
ness, if still excessive, must, without uunnecessary delay, be reduced to 
at least the prescribed limit. It is stated in the report that ,who 
is indorser upon the paper above mentioned, and also upon paper 
of , has himself borrowed from thebank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. 

The bank is reported to be liable to the amount of $898,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $905,500 are said. to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $395,512.99, the examiner says: “Money is borrowed of 
—— bya pledge of discounted paper as collateral, and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this 
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Issuing of demand certificates, 


and parties securing loans 1n this way indorsed the certificates and 
pledge them as coll: ateral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly from 
other parties and banks. Of course such certificates ‘do not beat 
interest, but the bank loans its credit,and in this way a very ae 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 
* * * Th atime of general business embarrassment such a system 
of extended loaning ‘might be attended with peril. There is no 
better established principle of law than that corporations can only 
lawfully exercise such powers as are specifically conferr 1 upon 
them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank “has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. & W. Seligman & Co. v. Charlottesville National 
Bank fand] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found j in the 

December, 1879, number of the American Bankers’ Magazine, 
49 pages 465-469. The practice described by the examiner is 
irregular, and you are notified that it 


Must be at once discontinued. 


The amount of rediscounted paper reportec d—$416,312.57—is very 
large, and shows that the business of the association is too much 
extended. While the rights of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the operations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. | 

‘In this connection attention is called to the provisions of sec. 5202 
United States Revised States. | 

The examiner states that he criticised a large loan to , being 
fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. It 


should be properly arranged if it has not been before attended to. 


Please let me hear fully from you In reply to this ietter at an early 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 

Very respectfully, 
(Signed) | JNO. J. KNOX, 
, Comptr oller. 


To the directors of the Pacific National Bank, Boston, Mass. 


lies pe 
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This ee together with the answer, was evidently read 
in whole or in part to ‘he members of the board who were present 
ata ne Nae meeting, Feb. 25. The following is a copy of the 
letter sent by the president 


In reply: 
Fer. 24, 1881. 


Hon. John Jay Knox, Comptroller of the Currency, W ashington, 
D. C. 


Srr: Your letter of the 19th inst.. with comments on report of 


Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. Wewere aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the spirit 


the law, and so exempt from censure. We daily receive and pay - 


large amounts in our dealings with other banks, and so have 
50 adopted these certificates for the same reason that the other 

banks did, to save the risk and inconvenience incident to an 
almost continuous h: andling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association 1s 
purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 
law. loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
ps aid. 
The amount to the eredit of certificates of deposit 1s made up 
rooutl of amounts deposited by individuals, firms, and corporations, 


who, having no regular account with us, preferred to receive our 


certificates in place of a pass-book showing the transaction. The 
amount held by the res soph aced by mutual agreement 


between * * * and the writer, believing this to be 


A more legitimate wav 


than that usually adopted, of one bank drawing upon another, and 


so makihg it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. 

In regard to “ loaning our credit,” we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose accoun’ 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. : 
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In regard to rediscounts our position is this: We have a large 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
in some cases oftene “such sums as their neighbors may have to 
spare for the moment, with a hability to be called on for repayment 
at a moment’s notice. * * * In regard to loan of ——, fresh 
merchandise has been substituted for that withdrawn, and the loz an, 
which would be considered good without any collateral, is now com- 

plete. 
ol Permit us to add that in many years of banking experience 
in this city our views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which goes to show, to our mind, that conservatism is a ~ 
relative term, and. that which would be considered rashness in some 
cases and under some circumstanees would, under a different con- 
dition, be the extreme of conservatism. 
I remain, your ob’t servant, 


(Signed) | : A. I. BENYON, Pres’. 


I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 
present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the director: s, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 

On the evening of the 18th of November, after the suspension of 
the bank, I came into it. I found the bank i in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 
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[ts eredit has been loaned in five ways, two of which are not un- 
usual. 3 
ist. There have been large rediscounts of paper. The redis- 
counts on the 31st of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,343.57 ; at the 
time of suspension, Nov. 18, 1881, they amounted to $685,579.61, an 
increase in the nine months and a half of | $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it 


52 | Possesses only in its credit. 


For instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Nov. 18, 1881, of $13.711. But it 
must be remembered that the bank takes a liability on the payment 
of every dollar of its rediscounts. 

lt is generally inferred that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and the 1n- 
dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already having gone’ to protest. 

The second form in which the credit of the bank has been loaned 
has Leen In vorrowing money on discounted paper and guaranteeing 
the paper. This amount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing at a 
reduced rate by euaranteeing the payment of the paper. The 
amount guar anteed in this way outstanding Nov. 18, 1881, was 
$200 000. 

A third process of bieitin the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less length of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


An item of more or less peril. 
| I 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposit. On the 31st of January, 1881, 
the certificates outstanding amounted to $931,975.17, and on the 

18th of November, when the bank stopped, they aggregated $1,698,- 
916.538. The adv antages supposed to be aed by the bank by this 
process were very grea 

Parties taking sartificates with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
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have had no chance of securing loansif the money had been paid di- 
rectly from the cash. The temptation to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate was too 
oreat to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light 

to-day, they promised large amounts of poorly-secured paper, 
53 upon which greater losses may safely be calculated. Enor- 

mous amounts were loaned by this process in the few months 
immediately preceding the suspension of the bank, and loans of 
$100,000 at a time, on most questionable, if not absolutely illegal, 
coll: ate! ‘al, and in viol: ation of law, were made in several instances, 
and this, too, when the bank had no funds to loan. 

The fifth process of loaning on eredit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent in 
bankable funds. The practice undoubtedly grew from a smal! be- 
einning, but 


Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of such cheeks on New York 
or Boston as might be needed for his day’s business; then checks 
would be drawn by the eashier of the Pacific National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party in waiting in exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
suspicion that there was something wrong it 1s impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- 
modation brought to the bank clearing-house funds to cancel the 
morning obligations. These New York and Boston funds passed 
regularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 


-always supposed to be cash, and up to the ninth day of August, 


1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 

$50,000 was held back, and on Sept. 3 one of $25, 000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 


of jail SE antage. 


When questioned with regard to the matter the only reply which 
could be obtained was it done 


oe 


Te men 
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To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- 
od posed in the president, the directors had a cashier taken from 
a neighboring bank, of good repute among those who had known 
him long and well. Upon him they relied for the management of 
the cash, and to him all these facts should have been known; but 
he, regarding the president as the supreme power, did not stop to 
criticise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks 
against which there was only the name of one man, aggregated 
$1,262,500. 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The sc! ation of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centuin, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. — 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. | 

DANIEL NEEDHAM, 
National Bank Examiner in charge of Pacific National Bank. 


Address of W. J. Best. 


I wish, gentlemen, that we met under pleasanter auspices than 
those in which we assemble here to-day. It isalways an unpleasant 
task to a man to tell.another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific Natioaal Bank on Nov. 18, 1881. ‘There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet its liabilities to depositors and credit-- 
ors. In ascertaining the liabilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Nov. 
18,1881. The lhabilities, however, have been ascertained with: the 
utmost care, and when [ give you the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. I have handled, I believe, every note in 
55 the bank, have examined it both as to its form and value, and 
have taken such measures as were possible, and seemed to 
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me necessary, to ascertain its actual value, a reasonable time being 
allowed to convert the assets. 

The nominal value of the assets, divested of every questionable 
itein, is $5,764,613.47. and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than $750,- 
000 of claims against one man in this city, and treating as an asset 
only the sum which we know will be paid in probably to-day, but 
certainly within the next forty-eight hours. 

The liabilities consist of three classes. First, there is a liability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certific: ites, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the liabilities 
under the second head is $5,154,592.21; the lability to stock- 
holders is $961,300, and upon circulation $450,000, making a total 
of $6,565,892.21. Deducting the estimated value of the assets from 
the liabilities, we find an 


Apparent deficiency 


of $1,516,155.59. Tsay “apparent” because a very considerable por- 
tion of the sum named we can offset by exchanging securities and 
discounted paper, classed by us as “doubtful,” and-w hich do not ap- 
pear in the estimated value of the estate of the bank, for demand 
seititeletee and cashier’s checks now outstanding. I have traced 
many of these transactions, I think a majority of them, and have 
come to the conclusion that we may safely assume to exchange the 
doubtful assets for the obligations of the bank, about $370,000, which 
would go to reduce the deficiency. As to the remainder of that de- 
ficiency, I have proposed to the directors that it shall be met by first 
levy ing, voluntarily, upon the stock an assessment of one hundred per 
cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the stock which they 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not colleeted, then 
they (the directors) will have put in $150,000 of their. own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management of this 
bank borrowed money, the ‘collater: al of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 
in which I have just stated. 
56 Independently of the assets, which we consider doubtful, 
there is about $750,000 of a claim, as already intimated, which 
we take no notice of whatever, and which some of the best-informed 
men in Boston say is likely to yield a very considerable amount. to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to 
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Readjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that is a mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the books, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $ 500,000, as 
compared with their condition on the night of the 18th of Novem- 
ber, 1881; that is to. say, promises of individuals and corporations 
to which there is no eollateral, the promise being of little or no value, 
have been strengthened by guarantees or indorsements, or by the 
putting in of good collateral, in the sum of $500,000. There are 
other ways.in which the directors have greatly improved the condi- 
tion of the bank; and if their plans should meet with your ap- 
proval, as they have had the hearty approval and indorsement of 
the Comptroller of ~ Currency, I repeat the remark of a minute 
ago, that I see no reason why this bank may not in a short time 
resume business 1n a eopdiion which can hardly fail to make the 
assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. 

In this connection, as an evidence to you that eve erything has been 

done, thus far, that was possible | 


57 To secure the interests 


not only of the depositors and creditors, but also of the stockholders, 
[ should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, w orth in cash, 
I think, $100,000. This, of course, will go as soon as it can be real- 
ized upon to help make good this great breach in your assets. I 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get im the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seeming unwise to regard them as worth 
anything. 


PETER BUTLER, RECEIVER, &c. : | 47 


There is nothing further, seibleiidie that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 


Queries. 

A SrockHOLDER: Do you know how the bank stood when the 
directors voted to double its capital? 

Mr. Besr: I am not able to answer that question. I had no con- 
nection with the bank until about the 28th of November, ten days 
after the falure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
in the name of a apd aga of which I am president amounts to 
about $260,000 or $270,000. 

Q. Over what stad does this indebtedness run ? 

Mr. Best: I think some losses of the bank originated in transac- . 
tions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its ‘president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one of its debtors on Nov. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the— 
time it voted for the increase of its capital stock ? 

Mr. Best: That is a question I cannot answer. I have only ad- 
dressed myself to ascertaining the bank’s condition on the 18th of 


November. : 
08 , Q. That question has not, then, been looked into by you at. 
all? 


Mr. Best: No,sir; I have only addressed myself to the one date, 
Nov. 18. 7 


ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them? 

Mr. Best: I am ata loss to know how to answer that question. 
Iam not, myself, a stockholder, but should the bank go on I am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and I am hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors here—that before 


any of these small holders could be sold out the affairs of the bank 
will be in such condition that they éan themselves raise the money 
for the assessment without difficulty. 


iehtemeictdee we ee ee —- eee 
eT ee 9 : 
Mae RR Ea shia 


Ni cn tea a SOO ET 


sasiedbiadipademettehendntamatiamienaaaetond 
Nt TR i i ete 


| 


4S JOHN P. DELANO VS. 


Q. I desire to know whether the cashier has not given a_ bond, 
and, if so, for how much, and whether his securties are good ? 

Mr. Best: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that 1t was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
cuted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. | 

Q. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital? 

Mr. Brest: Perhaps it would be better for the counsel of the bank 
to answer that question, as [am only a merehant. The articles of 
association must conform to the law, and the law, I believe, is ex- 
plicit upon that point. The counsel of the bank, Mr. Stone, could 
make that matter much plainer than myself. 

A stockholder ealled for the reading of the provision of the articles 
of association | 

For increasing the capital stock, 

and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also see. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscrip- 
tion book to be opened, and, if any stockholder fails to subseribe 

the directors shall determine what disposition shall be 
59 made of the remaining new stock unsubscribed for, and from 

the directors’ records to show that $461 00 of new stock was 
subscribed for, represented either by certificates of stock actually 
issued or in receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubscribed was canceled ; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of eapi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. 

The call of the comptroller for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. a 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. 

A running discussion ensued upon the expediency of passing the 
vote. Mr. McIntire, of East Cambridge, holding two shares, said it 
was a legal question whether the old stockholders could be assessed 
under the call. He wanted action postponed and a committee ap- 
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pointed to examine the accounts and report. He wanted to know 
whether the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and “declining to take part in the proceed- 
ings. 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be assessed, and favored postponement. 

Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of immediate action, among 
them J. F. C. Hyde, of Newton; Col.. Alden, Capt. Watts, of Maine, 
and Henry D. Hy de, all agr eeing that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. , 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. | 

There were loud calls for “ question, ” and some impatience mani- 
fested at the delay. 

a stock vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, R ichard Stone, Jr., J. F. C. Hyde, and Dwight 
Chater a committee to collect and count votes. The ballot pro- 
ceeded. | 


60 The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
upon all outstanding stock was carried by a practically unanimous 
vote. 

The total vote represented some $600 ,000, out of which only about 
$10,000 was opposed to ordering the assessment. 


Directors elected. 


The following directors were chosen by a stock vote of 4,727 shares 
against eighty scattering votes: 

Lewis Coleman, of Boston; John Shepard, of Boston; M. Dyer, 
Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton, E. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath; John E. Cassidy, of Boston; John Fallon, of Law- 
rence. 7 

Present condition of the bank. 


The following statement of the bank’s condition Jan. 10, 1882, 
was submitted : 


Par value. Estimated value. 
ESS In eae nIO ey ee RR SE ea $12,743 68 $12,748 68 
U.S. bonds to secure circulation - - --- 500,000 O00 500,000 00 
mecempution fand..... 2s ce 13,500 00 13.500 00 
From banks and bankers ___- es Pir aaieccie 196,049 93 196,049 95 
Bonds, mortgages, and stocks_--_--~-~-- 273,000 OO 249,000 00 
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| | : 2 Par value. Estimated value. 
j | Pledged to International Trust Com- 
| pany on account of $200,000 loan, 
| not included under any other head. — $50,000 00 $50,000 00 
Cashier’s account and cash items _--~ =: 145,058 90 93,250 49 
| Receiving teller’s items..------- .--- 57,743 02 49 558 22 
| | Notes and bills discounted, ete.,includ- — 
| im ing real estate mortgages and stocks | 
| ie Carrie 00 oud kc s whee we 4,353,508 40 3,739,656 50 
HH | pwrapenlie Se es ee ee 26,539 55 10,000 00 
ROVGHNRE MAINE iii on ones So ee 1,000 00 1,000 00 
| Tt oes 135,000 O00 155,000 00 
| Difference between estimated and par 
j WOURE. caine as ca Se) ONG Roe tN AEE | 714,894 65 


| | | $5,764,653 47 $5,764,653 47 


| | 7” : 3 ) 
1 | FAIA RE LONN SS icc is nc ale d ce es ara: eae 450,000 00 
61 Deposits and creditors : 
A—Deposits subject to check -.------ $1,060,615 10 
3—Certificates of deposit-__--- .---- 1,728,762 53 
C—Due banks and bankers._---- ~~ - 1,679,189 97 
D—Rediscounts ....-...........-.. 685,589 6 
E—Unpaid dividends ._.__---------- 435 00 
| | : | 7 $5,154,592 21 
i | Stockholders__.. ana ia a Bss iacasonnah Sencinivabe omer aiianes calmer ~~: 961,300 00 
| Recapitulation : Ta ne $6,565,892 21 
it Sane ia 
if Assets—Estimated value, as above_-_---- 5 abies alae $5,049,758 82 
H CANE een Si ar ee Nie Rm one eee ene 6,565,892 21 
j : AOTC GET odio oo ee oe ne _-. $1,516,133 39 
| Margin on loans in namesof individuals $25,000 00 | 
i Premium on U.S. bonds about------ 10,000 00 
q PI 6 iii eae sis ine & hin 961,300 00 
Directors’ guarantee fund ......------ ~ 150,000 00 
Doubtful assets ($714,894.65)___- -__- . 969,833 39 
| $1,516,133 39 
| The committee appointed to receive, sort, count, and report the 
i votes cast upon the motion to adopt the resolution offered by Richard 


Stone, Jr., providing for an assessment upon the capital stock, have 

atteaded to that duty, and report as follows, viz: Whole number of 

votes cast, 5,549, representing 5,549 shares, of which 5,494 are in 

the affirmative and 55 in the negative. | : 

(Signed) 7 J. H. BENTON, Jr. 

DWIGHT CHESTER. 
RICHARD STONE, Jr. 
SAMUEL WATTS. 
JAMES F. C. HYDE. 


Adjourned. 
J. H. WHITAKER, Secretary. 
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Record of Directors’ Meeting. 
| SATURDAY, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker and F owle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive committee to aid the bank examiner in the examination of 
the security of the bank, with full power. 

Attest : 
J. M. PETTENGILL, Cashier. 


EXHIBIT 11. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


OrFrICcE OF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mirtk Srreet, Boston, Nov. 26, 1881. 

Sir: I have made a statement to the directors of. the Pacific Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. | 

They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 

My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tuesday forenoon of next week. | 

I do not think my investigation of yesterday and to-day has made 
the matter more hopeful. The directors, however, are very hopeful, 
and I hope they may have full opportunity for deliberation. 

I was in error in my statement that Mr. Weeks was not using 
checks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examination of the stub- books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my. 

examination were all apparently regular clearing checks and 

63 paseed regularly and in amount not sufficient to attract any 

attention. At that time Mr. Weeks was unquestionably sol- 

vent, and continued so for several months afterwards; and the first 

clearing check which came back to the Pacifie was the 9th of Au- 
gust, 1881, for the sum of ten thousand dollars. 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. 7 

Very respectfully, y’r ob’t s’v’t, : | 7 
: DANIEL NEEDHAM. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 


D. C. 
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ExHIBIT 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2,878. 
Examiner’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 
at 9 o’clock a. m., March 11th, 1882. aaa 


Lewis Coleman, president; E. C. Whitney, cashier. 


Resources: 
Dollars. Cts. 


1]: ‘Notes and bilis discounted... oe nanndnns $2,486,962 64 
Si NN a in an saw stp ein a a en 2,184 89 
>. U. S. domds to secare circitiation ...... 22.46. ~ 900,000 
4. U.S. bonds to secure deposits___- ..---------- 
ee een aR Naren oe aye ei 
6. Other stocks, bonds, and mortgages---~------- 664,672 46 
Temporary or demand loan__---- ssc ipdatien aac 702,854 06 
7. Due from app’d reserve agents, viz. -- -- singe aakily 845,202 12 
Suspense account due on assessment-.--- ------ 094,300 
8. Due from other national banks.-___.._..._--- 36,045 74 
9. Due from State banks and bankers_--..------ 
BX), URN elie bg hers ction sa neni ma Ho a 
11. Other real estate._....___- EIN RITA ON Tem 390,041 88 
12. PALOR Os Ei sk nwa n nee nn 
iS, Current Scenics... 2. 4. nce 
64 ie I Silene acts tern ecient cin eens 
Ld. PRI ORG one inn se pukeee 
Ps oo is i ite eis Sri ween 961 93 
16. Checks and other cash items_-_.._--. -..._____- 91,141 80 
17. Iixch’s for C. H., includ’g gold ch’ks____-_.--.--- | 
18. Bills of other national banks.__......__.--.-- 
SS, eee Ge UN Na hin ie eerie 
20. Fractional currency (includi’g nickles)_-~-—_~- 
Seis Ce I ak ctcrerine wn tae Sim pieces Saleen 
UN i icc tats np wraniguaiangs Raia 3,049 68 
ON a a a haath nied tint ini 
ch RED REN LO TEE OR PCT CE OIE Se eT 3,876 62 
aes RE IE a iets weet md cir eee 
23. U.S. cert’s dep. for legal tenders -._.....-.. _-_- 
24. 5 p.c. red’n fund with Treas. U.S.---__-_- sia ua 22,500 
20. “Sther funds with Treas. U8... tk 
NES sect? eas ied atk elites Ketiindcectieceu scuhwe 


r ~ Ye ¢ 
BOND ck decane ak urea niaeinsieg has uscd otk 9,999,298 82 


eee eas. : 


surplus, $14,259.48. 
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Liabilities 
, Dollars. Cts. 
CREE SRC ne ak ehkiiin wn iseninwe 354,300 
Di ROR ek ick eiitirnn ccemesteciain 607,000 
i ON TNE TORII 6 hin spih etinccnicipe eeriiartiesa Gh Sao neess Siete 800,000 
ie eG sic icscpisemsis ee ald sepicncn wise dive sn Wii naiceras 
DS 6 ois ctr nie ean ajcwe amen 
B, SOON case ae Sa alll ese sco OU Ss esi Sa ns sl 7 
Oe INE gi ca eerste enti tas rik pcr ke ier ice : : 
1. FO A is ik ei cr gh ela a 18,291 44 
RUUD TIN och pci 5 si i it we ne ~ 9,800 
8. Circulation recelved.___..-_--..._-- $450,000 
On hand and returned-_--.--. ......~- 43,400 
406,600 
9. State bank circulation outstanding  Mstkaiapedonbins a 
USOT COPECO Ne ind epic n wean 367,483 3: 
10. Dividends unpaid-_---- - Pe ONE eee 435 
65 11. Individual deposits, viz: 
PAIGE 1G SIE cca oii wdkeeei meen seus 986,380 67 
ROONORTUG CONEIE Bick i Ses a a % 1,108,458 28 
Time. certificates.........- se dacendeh dsiousn avcen ead catalase 
COTOO CEWCRE 6c cncctecqediad agnwvimcnds aan 
CIOE © CRORE ins we nicoen mes eta 
12. United States donate... 1 3 oo. 
15. Deposits of U.S. disbursing officers. ssid svg pill 
14. eee le national beGRe..... 2. ew 929,817 51 
15. Due to State banks and bankers. _____ -_ .__. | 
16. Notes and bills rediscounted___.-------_----- 382,895 99 
5 Fe RG ike tics as Se aoe 509,701 32 
RA FOS ci cceccenienk-in 2 Pegg ee ter Cer ea 18,1380 27 
2 RSet aie Ragen onic roe rth tS Rae age ee -~ $5,999,293 82 


Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U.S.) 
Date of last dividend, July 1, ’81; amount, $15,000; carried to 


Loans and Discounts. 


On paper with two or more individual or firm names_ $1,733,836 98 
On single-name paper (one person or firm) without : 


other ITE oan cates en asin ati was Dae eo 162,770 85 
On mortgages and other real estate casero SPE ADE 
On U.S. bonds, payable on demand--..--------_-- 
On other stocks, bonds, ete., payable on demand .-_-- 762,708 88 
Fits COROT SORE oi oe eect aes aero 480,499 99 


Included in the above are— 
Bad debts, as defined in section 5204 of the Revised 


papules of the ti) 2.6 ade neenee oases sun wees 0,012 84 
Other suspended and overdue paper_----~--~-- ...-- 777,619 84 
Liabilities of directors (individual and firm) as:pay- 

sono ssn ann sises ns llk cn A aan lua eign asia dine ip eign 101,607 33 


ae 
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66 Loans exceeding the limit prescribed by section 5200 of the 
Revised Statutes of the U.S., viz: 
Consist of two items, to wit: 
ata TIWARI os i ea ss i alah ip sate Sateen al alee aad $100,000 
H. M. Jewett. ~~ Spceh eins albino Snieckucion kc ws’ ss inp as aula dace 100,000 


General Remarks. 


Bills payable consist of memoranda given to the Central National 
Bank, to wit: 


$19,701.32, payable six months from January Ist, 1882. 

$400,000, payable one year from January Ist, 1882, at four per 
cent. interest. 

$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
interest, with bonds as collateral, payable at the option of the bank. 
The checks drawn on the Eliot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upen one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which-I had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully ex xplained 
In‘ my correspondence with the directors, a copy of which is em- 


s 


braced in this report. 


Bank accounts all verified in accordance with the requirements 


of the Department. 


Cash items consist of the illewing. to wit: 


Practional Dillan QUTTOROy . 6.2 kk to ke 1 60 
Memorandum for interest, due from Edward Crane, for 

SOOOY UNE. oaks ae ee i as on ee: ee 
Memorandum for check, W. J. Best.........-.. ...... 2500" . 
Memorandum checks, E. M. Fowle_._...--------.---- 2.875 03 
Memorandum check, Te I oil a cikaig enn 241 73 

pe es Se Fg yeh: a al gene ge eee eee 19,300 

Cash che ek, phepara, Norwei @ Oo... -.-- =. 19,000 

e “ —- Lewis I i ee 10,000 
Cash check, Lewis Coleman-.-.*2-~ ~~... -..-- 968 50 

67 Cheek on Pacific Nat’l Bank, W. &. Denney, tres 7,000 

‘“, good on opening, J. V. Fletcher ON ae - 10,000 

Check, good on opening, C. E. Morrison. -~------~---- 5,000 

* Cash, Lewis Coleman ._.......-.. RCE aap Seen — .1,000 

sg x RES Seis: 2 ae is ae ie Cnet pte A I 100 

<< rn ee ik a ae Sr el ee 5,000 
Cash paid on W. P. H. note, Wm. Re SNE a ios cw Gata Re ae 

oc ke ae a ee i re 245 
ONIN nie an a all seta eh Wise den & vedantic sind sly o 69 


Memorandum checks are said by the president to be good. 


91,141 80 


a 
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Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been endorsed by the Pacific National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. Coleman. Cheek on Pacific by W. 8. Denney, 
treasurer, is drawn against a balance on the books of this bank. ~ 


Other stocks, bonds, and mortgages consist of the following items: 


Date of deed. 


Nantasket Company bonds ----------_-- 113,000 
Framingham & Lowell R. R. bonds__--_- 4,000 
wown, uley: &@ Co. ou: ccc ccenecsesn CEU 
panteeket Co. stock... + sasiiickan dae baad 2, ,000 


(C., B. & Q. bonds. 100,000 
| Ni antasket — “ 12,000 
Home Savings Bank, Marcus note secured 


live CentSavings Bank - 


by mortgage xs sii ih ialp ecclesia 22,709 17° Jan. 25,781. 
Nathaniel M. Jewett, mortgage of real es- 
ioie im Boston... <cnseunasacese ee 100,000 Oct. 7 
Thos. Lord & H. G. Parker, trustee note se- 
cured by mortg. of real entade: 2. 58,4590 52 Nov. 17,’81. 
Ki. M. Fowle, trustee mortgage of 
BNI oisiin denice mice ania ame ane ne 4,500 
Boe tones at 0. 8. 6c occas 1537 17 6,037 77 May 28, ’79. 
Mortgage of German Lutheranchureh 30,000 M’c’h 8, ’82. 
68 Ellenville Gas Light Co. bond, 500° 
OIG 5. 52a kiana eee en eee ade 400 
Lebanon Spring R. R. Co.’s bond (rece’v. 
BN sei eo cca ens ones Sakae 15,000 


527,647 46 


Clark Insulated Wire Co., 1,401 sh’s, par 


SREP AS Ree eae Meer LT eee 35,025 
Danville & Ohio R. R. bonds_-----_------- 3,000 
Utah & Pleasant Valley R. R.---~------- 99,000 


664,672 46 


The mortgages hereinabove named have been taken in accord- 


ance with the provisions of law to protect the bank against loss by 


paper held by the bank. 

Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 


a copy of which is also given, accept the responsibility. 


Suspense account, 367,483.34, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hay- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 


* 
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Other real estate consists of the following items : 


Amount. Date of Deed. 
Deed of land in East Boston---- 4,500 April 4th, 1881. 
és . NR oo 10,000 Nov. 8th, 1881. 
= “from A. A. Marcus — 10,000 Oct 21, 1881. 
iy “ “Taunton Savings B’k — 7,500 Deed to come. 
Real estate, Commonwealth ave- | 
re ks emis 137,500 M’eh 11, 1882. 
Real estate Mystic avenue_-_-_---- 14,276 97 Feb. 20, 1878. 
, Wiitnton...........- - 2,164 91 Sept. Ist, 1831. 
=i Whitney property---- 15,000 Deed in transit. 
. Wm. Bassett ......... 1,200 Ocean Spray. 


July 25, ’79. 
Real estate, Camden & Tremont 


ee a ot 14,500 Dec. 6, 1881. 
69 Real estate, Albion, Clifton- 
dale, Purchase Sts.__-.- 18,300 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale 3 
RS BS APE ea SOR a ee ee 5,100 Apr. 9, 1880. 
Real estate, Hotel St. Leonard_.. 45,000 M’ch 7, 1882. 
cé 


“ Commonwealth Hotel, 50,000 + Fb, 2OSz. 


000,041 88 


This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. 

It is impossible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. se 

Paper classified “Bad debts,” 3,612.84, consists of several items 
which should be charged off. 

Paper classified “Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
ness. 

Before concluding my examination of this bank I addressed a 
letter to the board of directors, of which the following is a copy: 


To the directors of the Pacific National. Bank: 


GENTLEMEN: You are in session to consider the most important 
matter connected with your varied, arduous, and continuous labor 


for the last four months, the summing up of your work and its re- 


a 
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sults. Upon your action to-day must rest largely the reopening of 
the bank, or the passing of its assets into the hands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 
own personal matters and given your w hole time to the affairs of 
the bank. 

To-day the question is put to you, Is the bank now solvent? 

70 Can it be rehabilitated and placed with the other solvent 

banking institutions of Boston and enter safely into the legiti- 

mate competition for a legitimate: business and have the result 
crowned with success ? 

You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have. renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item byitem. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I understand, In every case which has been made a matter 
of record. 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communic ition, I ask you to weigh 
fully the certainty of the liabilities and the uncertainty of assets, 
which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and elghty- 
one thousand dollars, some sixty-eight thousand dollars of which hus 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 


and mortgages,” aggregating more than six hundred thousand dol- 


lars, most of which could not find a ready market at prices very con- 
siderably below the individual and ageregate values at which they 
stand in the bank’s assets. | 

I must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which you assume of payments on 
call, and in four, eight, and twelve months, from January Ist, 1882. 

I must remind you of the real estate depending for its disposition 
upon a variable market. 

I must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 
capital has not yet been paid in. 

I must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 

sand, drawn Sept. 6th and 8th, 1881, on the Eliot National Bank, 
and which did not appear upon the books of the Pacific National. 
charged in the Eliot National Bank account. 

I am aware that the outstanding checks are prima facie evidence 
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of the indebtedness of the bank, and I am also aware that they were 
grouped with checks recognized in all hands as bona fide in- 
7] debtedness of the Pacific National in a final adjustment 
of the unsecured checks held by the Pacific National against 
T. C. Weeks, who, otherwise, by this settlement, seemed powerless to 
contribute anything in liquidation of his debt. 

With this review of the principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank I ask you careful and mature action, keeping constantly 
in mind your ‘duties to the creditors and stockholders of the bank 
and the great public, who will, of right, discuss the result of your 
action. 
Very respectfully, DANIEL NEE DHAM. 

N atl Bank Examiner. 


To which the directors returned a reply, of which the following 
is a copy: 

Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 

Sir: Your letter of this date has been read and pacers consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 
of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed. with the re- 
sponsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met as they 
have been arranged with a very large proportion of the creditors. 
It has been by careful consideration that the hability of the bank 
on the two checks held by the Central National Bank, aggregating 
three hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. ©. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a lability hereafter to be contested in 
the courts, involving large expense and uncertain results at the best. 

In view of ail the facts in the case, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully ‘equal to its liabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the bank’s doors 
for business imposes upon us. 


In behalf of the board: 
Respectfully, | LEWIS COLEMAN, Pres’t. 


DANIEL NEEDHAM, 


Examiner. 


To the Comptroller of the Currency, Washington, D. C. 
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Letter, W. J. Best to Comptroller, March 14, 1882. 
Wasuinaton, D. C., March 13, 1882. 


Hon. John Jay Knox, comptroller, ete. : 

Sir: Referring to our interview of yesterday, concerning the 
Pacific National Bank, I beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired. more particular in- 
formation than had been furnished by Col. Needham, national bank 
examiner. 

Under the head of “ other stocks and bonds and mortgages,” the 


bank holds— 


Sennen Ot COURORIY TO i is has Sw ke bee 125,000 
Naitasket company stock ... o>. ..........-. iaieiaieaads Nace 64,000 
Ben ae EV. Dh. DOME en nim non enten aw Xe -. 98-000 


These items aggregate $228 000, and are now worth only about 
75 % of their face value; but, as an asset, I feel justified in saving 
that they are worth par. The transactions through which they came 
into the bank are well known, and I have excellent reasons for stat- 
ing that the persons who placed them in the bank can be compelled 
and will shortly find it to their interest to take them out again at 
the cost price of $288,000. 

The bonds of the ey amingham and Lowell R. R., the Danville & 
Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs R. 
Rh. receiver's casdidicabin together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at. that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 

the indebtedness of an insolvent corporation. 
is The “bonds and mortgages” foot up $217,247.46, and on 
this large sum the loss will probably not exceed $1,500, which 
may be sustained on the $6,057.77 mortgage in the name of E. M. 
Fowle, trustee. The item of $22,759.17 will be offset by an equal 
amount in our own demand certificates, now held by the Home Sav- 


ings Bank. This settlement was arranged previous to my leaving 


Boston last Saturday. The rest of the list are amply secured, and 
will doubtless be converted into cash or first-class stocks within a 
few months. 

Of the “real estate” upwards of $60,000 will be exe hanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth avenue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., aggregating $202,000, 
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are not rated at their full market value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 
estate amounts to $71,764.91, on which I anticipate a loss of about 
$25,000. | | 

As to the “ notes and bills discounted,” I would say that each piece 
of paper and everything in the shape of collateral have been gone 
over several times by the directors, and that they did not hesitate to 
assume the responsibility put upon them by Col. Needham in the 
letter which he addressed them on the 11th inst. and made a part of 
his report. The large amount of “past-due’’ paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at onee. A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. : 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
74 tion of the assets, and vou may rest assured that nothing will 
be left undone to insure the most satisfactory results. 

The “surplus fund” and “profit and loss” amount to $318,291.44, | 
and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate. In this opinion I fully coneur and will 
do all in my power to make it good. 

As evidence of what may be accomplished by good management 
the tables given below speak for themseives. The work already done 
entities the directors to the confidence of the Department and the re- 
spect of every one in any way interested in the bank. Beside reduc- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $138,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily increasing. 
| ie The surplus that is shown in the bank examiner’s report of the 
1! condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. : 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release he declares that 
he cart and will yet pay to the last penny, and there are many con- 
servative bankers, capitalists, and merchants in Boston who believe 
that he will do so. ie 

Once before he failed, got his discharge in bankruptcy, resumed 
| business, made money, and paid his old debts in full. All who know 
| him say he is honest, and he has so impressed me. He is a strange 
| character—bright, clever, and. a bold operator; a man whom it is 
| difficult to keep down, much less suppress, and who, I believe, would 
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rather have men say of him that he paid his debts than that he was 
worth millions. From all that I know of him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the bank. 7 
I shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 
over their individual signatures; meantime you may treat it 
79 as fully authorized under the general powers conferred upon 
me by the vote passed at their meeting last Saturday, a certi- 
fied copy of which I herewith file. th 
I have the honor to remain, etc., respectfully, your ob’t serv’t, 


W. J. BEST. 


Pactric NATIONAL BANK, 
s0STON, March 21, 1832. 
According to our best knowledge and belief, we think the within 
statement is correct. 2 
LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARSH. 
MICAH DYER, Jr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
Nov. 18, 1881 : 


DRA III 6, iicae 2 exeiin anid noienier ie: Ieee 1,062,540 10 

PRM COPUITIIIOE i ws on oe 5 ee ess 1,728,762 53 
Banks and bankers: | 

RE ae So ies crnmnnenn samen 1,815,986 36 

sioward Nat'l Hank.... .....~..... 70,000 00 

De. paving’ Bank... 2.1... 90,000 O00 


$1,975,936 36 
I ia: 5 sais ts gw oko hie oer ee to 685,589 61 


| | $5,452,828 60 
| March 11, 1882: 7 
Subject to check .._.-.----.- sill sees 986,380 67 


Demand certificates--..-..-------- 1,475,941 62 
eee Gn DANKOM... .. 6 64 ines oss 929,817 51 

Bills payable: | . 

Cent. Nat’] Bank.----- 419,701 32 

5 e. Savings Bank- 90,000 00 909,701 32 

76 BEGMCOUDE cnncncences cs .. 382895 99 
| 4,284,737 11 

Actual reduction in Nabilities.-_.------ .---- i 1,168,091 49 


Liabilities as above---- .----------------- ---- -- 4,284,737 11 
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Extensions to March 1]1..-.-. -__. 2,648,267 00 _ 


Do. likely to be secured before we 


eae PURI ci ee 158,735 00 
Demand certificates carried to sus- 
pense -ac. by direction of Col. 

PONS ee 367,483 00 

: — 3,167,483 00 
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Deduct rediscounts, which it is believed will be paid 
I a nn coe aw take pain 


382.895 99 


Amount to be provided on resumption ..----~---- $734,358 12 
(ash: SCUSRITy BVaimore .......5 5. 52 i le Pao 954,259 39 


Surplus in cash, after paying every obligation not 
extended or contested ____- oe avegl ube nian Maem ot 219,901 77 


Exuisit 14. 


Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, Boston, 
January 2nd, 1882. 
We, the undersigned, creditors of the Pacific National Bank of 
Joston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 
hereby, for ourselves and our heirs, executors and administrators. 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
1882 ; one-third thereof to be paid in twelve months from 
wi January Ist, 1882; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to 
have the right to anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty -two. 


Exuipit 15. 


‘ THe Pactric NATIONAL BANK, . 
Boston, March 16, 1882. 
To our depositors: 
By vote of the directors and the approval of the Comptroller of 


the Currency the bank will reopen for businesson Saturday, the 18th. 


Every effort has been made to put the bank again into a sound and 
solvent condition, and the stockholders have been called upon to pay 
an assessment of 100 per cent. on their stocx, thus making the de- 
positors’ balances secure and available. The bank will be run on 
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strict business principles and in the interest of its customers. and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 

LEWIS COLEMAN, President. 

EK. C. WHITNEY, Cashier. 

Exurbir 16. 
(2373. 

Lewis Coleman, president. _E. C. Whitney, cashier. 


Tae Pactric NatTionaL BANK, 
Boston, April 21, 1882. 


No. 105 Devonshire St., directly opposite post office. 


) 


In December last a notice was received from the Comptroller of 
the Currency, of which the following is a copy: 


~I 


8 TREASURY DEPARTMENT, 
| Orrice oF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dee. 16, 1881. 
To the Pacific National Bank, of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank, of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousend 
three hundred ($961, 300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its eapi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association, according to 
the provisions of section D204 of the Revised Statutes of the United 
States. | 

In testimony whereof I have hereto subscribed my name and 

‘aused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. "D. 1881. 

[SEAL. | | JNO. JAY KNOX, 
| Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1882: 


Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be,and hereby is, laid an assess- 
ment of 100 per cent. upon the shareholders of the Pacific National 
Bank, of Boston, Mass., pro rata, for the amount of capital stock of. 
said bank held by each shareholder. 
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Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 


More than three months having elapsed since you were notified of 
said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in. the J 
office of this bank, and your stock will be sold according te law on 
Wednesday, the thirty-first (31) day of May, 1882. 
Es WHITNEY, Cashier. 


79 EXHIBIT 17. 

Lewis Coleman, president. 

Pacitric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
Boston, Jan. 2, 1882. 

A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adoptea 
unanimously: 

“Voted, That in the opinion of said directors an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. 

“Voted, That depositors and creditors be requested to sign the 
following agreement, and return the same to the bank on or before 
the 10th inst.” 


The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed.: It is very important that you sign and return it to me as 
soon as possible. The assets of the bank “consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 


vespectfully, &e., LEWIS COLEMAN, Pres’t. 


Deposition of Richard Stone. 


Boston, Oct. 17, 1884. 


. Direct examination by A. P. Goutp, Esq., of counsel for com- 
plainant: 


Int. 1. Please state your name, residence, and occupation. 

Ans. Richard Stone; Boston, Mass.; counsellor-at-law. 

Int. 2. Please state whether you were counsel for the Pacific Na- 
tional Bank during its suspension, from Noy. 18, 1881, to and includ- 
ing the time of the annual meeting, Jan. 10, 1882. 

Ans. I was counsel for the Pacific National Bank in Boston from 
a few days after its suspension in November, 1884, to and including 
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theannual meeting, Jan. 10,1882, and for some time afterwards. 
SO Int. 3. Were you present at the meeting of the board of 
directors December, 1881, at which the vote was passed can- 


celing $58,700 of the stock which had been voted Sept. 13, 1881 ? 


Ans. I was present at a meeting of the board of directors at which 
a vote was passed, to which I suppose you refer in your question. I 
do not remember the exact date. I remember that I drafted the 
vote, and-that it was passed while I was present. 

Int. 4. Have you a copy of that vote now in your hands incorpo- 
rated into the statement of facts in 1 this case ? 

Ans. Yes. 

Int. 5. Please state whether prior to the passage of that wie as a 
representative of the bank, you had an interview with Comptroller 
Knox at Washington in respect to the amount of capital stock of 
the bank, and, if so, whether you then informed him, if he did not 
know it before that a vote had been passed in September previous, 
increasing the capital to $1,000,000, and that the full amount of the 
increase had not been prescribed or paid in, and state the facts 
about the interview. | 


(Objected to.) 


Ans. At the request of the directors of the bank I went to Washing- 
ton in December, 1881, before the vote referred to in the question was 


passed, and had an interview with Comptroller Knox in relation to 


the affairs of the bank. Mr. March, one of the directors, and: Mr. Wil- 
liam J. Best were present and took part in the conversation. The fact 
that a vote had been passed in September previous to increase the 
capital toa million dollars,and that the full amount of that increase 
had not, in fact, been subscribed for or paid in when the bank sus- 
pended in November, was talked over in that conversation. Whether 
I mentioned it or one of the gentlemen present I cannot state. I 
discussed with the comptroller the question as to what should be 
done in view of those facts, and as to what should be regarded as 
the capital of the bank, and the conclusion of the matter was that 
such a vote as this of Dee. 15, 1881, should be passed by the direct- 
ors; that the comptroller should then be notified that the e: ipital 
had been increased by the sum which had in fact been paid in, and 
that he should thereupon issue his certificate of increase to the bank 

to that amount. He expressed his approval of that course. 
§1 Int..6. Was the vote outlined during that interview, or the 

substance of it agreed to in sae interview with the comp- 
troller ? 

Ans. The substance of it was approved by the comptroller, but no 
draft of it was made at the time, nor until subsequently. 

Int. 7. Did you report to the board of directors your interview 
with the comptroller, and inform them that the course which was 
adopted was approved by him, before the vote was passed ? 

Ans. I did. 


(The evidence given by Mr. Stone is objected to by defendant’s 
counsel as incompetent, and it is agreed that this objection is to 
have the same effect as if entered in connection with each question.) 
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Cross-examination by A. A. Ranney, Esq., of counsel for de- 
fendant: 

Cross-int. 8. When you went in to act as attorney of the bank and 
examined about the increase of stock did you find a subscription 
paper or papers, or whether there had been one opened and signed, 
or how the matter then stood ? 

(Objected to as calling for secondary evidence.) 

Ans. I found that there had not been any subscription paper 
opened or signed. I was informed by the cashier, whom I ques- 
tioned on the subject, that he first sent out notices to the stock- 
holders, notifying them of the vote to increase and of their right to 
take new stock, share for share, and stating the time within which 
payment must be made; that subsequently, as parties came in and 
notified him that they would take new stock, he received payment 
from them and gave them receipts therefor, telling them orally that 
he would fill out eertificates of stock as he had time, and they could 
call later and get them; that he entered the names of such stock- 


holders and the amounts paid by them on a small book which he 


kept for that purpose, and from that book he told me how much 
had been paid in in all. That I understood was the whole method 
of the transaction. | 


(Complainant objects to the declarations of the cashier and to all 
hearsay evidence in the answer.) 


RICHARD STONE. 
Attest : JOHN G. STETSON, Examiner. 


82 vuidence for Defendant, taken Pursuant to the Sixty-Seventh Rule 
of the Supreme Court of the United States, in Equity, as amended, 
before me, John G. Stetson, Examiner. 


Present: A. P. Gould, Esq., and Benjamin N. Johnson, Esq., of 
counsel for complainant; A. A. Ranney, Esq., of counsel for de- 
fendant. 


. Deposition of Linus M. Price. 
308TON, Oct. 17, 1884. 


Direct examination by A. A. Ranney, Esq., of counsel for 
defendant: 


Int. 1. Please state your name and if you are the defendant in 
this ¢ause. 5 

Ans. Linus M. Price; I am. 

Int. 2. Please state what was the amount of paper which, at the 
time of resumption,.the bank had out under rediscount. 

Ans. $354,321.18. 

int. 3. State what the amount of rediscounted paper was at the 
time of the final failure, on May 20, 1882. 

Ans. $559,481.85. : 

Int.4. Please state what you mean by rediscounted paper. 
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Ans. I mean paper which the bank owned or discounted and sold 
with the bank’s indorsement. 

Int. 5. Was this paper passed by the Pacific Bank to individuals 
or to other banks? 

Ans. Generally to other banks. 

Int. 6. I understand you to mean, as an illustration, that the bank 
made loans to customers, taking paper in a discount loan, and they 
vot the same notes discounted at other banks with the indorsement 

of the Pacific Bank ; am I correct ? 
83 Ans. You are. 
Int. 7. Have all of those rediscounted notes or papers been 
paid? If not, what proportion of them are still unpaid ? 

Ans. Seventy- -five thousand dollars ($75,000) are still unpaid, , 

Int. 8. Have they matured since you were appointed receiver, or 
were they notes on time which have not yet expired ? 

Ans. ‘They have all matured, and a part of them have been re- 
newed from time to time with the consent of the receiver, so that 
they remain a lability of the bank. 

Int. 9. Can you judge whether they are good or bad, and what 
proportion of them are bad ? 

Ans. My last estimate was that $60,000 of this rediscounted paper 
would never be paid. 

Int. 10. Will you please state whether the assessment laid on Jan. 
10, 1882, had all been paid in when the bank resumed? If not, 
what amount had been paid in and what remained unpaid ? 

Ans. The assessment was not all paid in before the resumption of 
March 18, 1882. ‘The amount paid in before March 18 was $648,700. 
The amount paid after resumption was $99,100. 

Int. 11. Hadthe assessments been all paid in when the bank finally 
failed, May 20, 1882? 

Ans. They had not ; $218,500 of the assessment of $961,300 had 
not been paid in May 20, 1882. 

Int. 12. When the bank resumed what was done with the amount 
of the assessment paid in? 

Ans. It went into the general business of the bank, the general 
assets of the bank. | 

Int. 18. Was there any distinction made as to that money and 
the way it was treated from the other assets of the bank? 

Ans. No. 

Int. 14. The moneys of the bank which they had when they re- 
sumed and the money which they received afterwards were paid out 
how ? 

Ans. It was used to pay demands, expenses, interest. 

Int. 15. State whether the sta instalment of the extended paper 


which fell due in May, 1882, was all paid. I refer to the extension 
under paper dated Jan. 2, 1882. si; 
84 Ans. A large part was paid. In a number of cases the 


amount due on canbadiliee was left on deposit at the request of 

the bank officers, and in some eases depositors who were dealing with 
the bank daily paid no attention to the extension. 

Int. 16. Since you have been receiver have you nen able to col- 
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lect any of the voluntary assessment which remained unpaid when 
you took charge of the bank? 

Ans. I have not. 

Int. 17. Will you state from the stock ledger what transfers of 
shares of the capital stock of the bank were made after the bank re- 
sumed and before the final failure ? 

Ans. I will furnish such statement, to be marked “ Exhibit Capital 
Stock Transfer Statement.” 

Int. 18. Will you state in an exhibit to be annexed the amount of 
deposits in the Pacific National Bank made by other banks between 
March 18, 1882, and May 20,1882? 

Ans. i will, in statement to be marked “ Exhibit Statement of 
Deposits made by Banks,” ete. 

Int. 19. On May 20, 1882, when you took possession of the assets 
of the bank, had all the depositors named or stated in the last exhibit 
been paid the amount due them when the bank finally failed ? 

Ans. They had not. 

Int. 20. Will you state whether after the bank resumed, and 
before May 20, 1882, the bank had paid the expenses incident to 
the business since the first suspension and during the perios of re- 
sumption ? 

Ans. The bank paid haps expenses between March 18 and 
May 20, 1882, of $5,777.93. How much was paid for such expenses 
before March 18, 1882 , am unable to state, except as to the amount 
paid Mr. Best for his services, which was $12,000, of which $5,000 
was in cash and $7,000 in stock of the Pacific National Bank. 

Int. 21. Do you know whether Daniel Needham was paid any- 
thing for his services by the bank ? 

Ans. He was, but I’ don’t recall the amount. Upon reflection 
I wish to say that it may have been $5,500 that was paid Mr. 
Best in cash, instead of $5,000, as I stated in answer to the last ques- 

tion. | 
85 Int. 22. Can you state the amount of the igcigesprraeee 
which was not extended under the agreement of Jan. 2, 1882? 

Ans. The total amount of indebtedness to individual depositors 
and banks March 18, 1882, was $3,261,976.75. The aggregate of 
extensions found by me in the bank is $2,104,931.26, leaving 
$1,157, 4 45. 49 apparently not extended. 

Int. 23. State whether, after the bank resumed business, March, 
1882, it paid any creditors in full who did not extend. 

Ans. Some were paid in full. 

Ing. 24. Can you determine how much, or about how much, was 
paid out to creditors who did not extend after the ban‘: resumed ? 

Ans. I cannot. 


Cross-examination by A. P. Goutp, Esq., of counsel for com- 
plainant: 

Cross-int. 25. Was not a large portion of the paper mentioned in 
your answer to Int. 2, amounting to $354,321.18, renewed between 
March 18 and May 20, 1882? 

Ans. A large amount was doubtless renewed. 
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Cross-int. 26. You mean that they were renewals of paper which 
the bank had out under rediscount ‘before March 18, do you not? - 

Ans. I mean to say that a large part of the rediscounts repre- 
sented by the figures I have given, $354,321.13, was unpaid at ma- 
turity, taken up by the Pacific Bank, and renewed by the makers ; 
but I do not mean to say that the identical paper, or paper made by 
the same parties, was again rediscounted at the banks that had pre- 
viously held the paper; in other words, when they were renewals 
the new paper was put in different banks. 


(Answer objected to by counsel for complainant as not responsive.) 


Cross-int. 27. Were there any losses on new loans made by the 
Pacific Bank between March i8 and May 20, 1882? 
Ans. There were none. 
‘ross-Int. 28. Please state, if you have it before you, the exact 
amount of the indebtedness of the bank when you tuok possession. 
Ans. The amount was $2,470,356.76. 
ross-int. 29. You say in answer to Int. 19 that all the de- 
86 posits stated in your exhibit annexed to your answer to Int. 
18 had not been paid May 20, 1882. Do you know what pro- 
portion of them had been paid ? | 
Ans. I referred in that answer to the balance due to banks March 
18, 1882, and not to the deposits made later by banks. As to the 
latter, I have no present information. I wish to make a correction 
in my answer to Int..19. I understood the question then asked me 
to refer to balances due to banks at the time of resumption, March 
18, 1882, and not to those mentioned in the schedule annexed to 
Int. 18. | 
Adjourned. 
Oct. 18, 1884. 
Cross-int. 30. Are you able to state what parties hold the $75, 000 
of unpaid notes which were rediscounted ? 
Ans. My books will show; I cannot state without referring to 
them. | 
Cross-int. 31. Can you state what parties held those notes, March 
18, 1882, or the notes which were given in renewal of the 875, 000 
unpaid’ ? 


Ans. I cannot. 
Cross-int. 32. Please state the enon of cash or cash items that 


was in the bank March 18, 1882, as near as you can. 
Ans. I find on book entitled state of the bank No. 2 that the cash 
and cash items and balances due from other banks on March 18, 
1882, aggregated $859,767.35. 


(Competency of the testimony which gives the contents of the 
books of the bank is not objected to.) © 
LINUS M. PRICE. 


Attest : JOHN G. STETSON, Examiner. 
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87 Exhibit Statement of Deposits Made by Banks, ete. 


Deposits made by banks between M’ch 18, ’82, and May 20, ’82. 


Newton Savings Bank ESOMEayE 
Stoneham 


ir dner 


Cam bridgeport Nat'l Bank. sd eee 


Athol 


Old Lowell 
Plymouth 
Union Market 


Merchants’ } 


Granite 


Lime Rock 
Newport Savin 
Thomaston Na 
Georges 


Pacifie 


Bucksport 
Merchants’ 
s,iddeford Sav’s 


ee 


Louisville Banking Co., 
Continental Nat'l Bank, N. Y 
James Dunning, banker, Bangor, Me 


éé 


e 


ok, 


6s 


ee ee ee ee ee 


— eee ee ew 


Nat'l Bank, Watertown 
Sagadahock Nat’] Bank, Bath, M 
Bath Nat'l Bank, Bath, Me 
Veazie Natl Bank, Bangor, Me..............<. ..<. 
Nat'l Bank, ‘Bangor, 
Augusta, Me 
Rockl: NN cre ale 
s Bank, Newport, Me 
Thomaston, Me 


és 


San Fran., 
Bucksport, Me.- 
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ee 
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Louisville, Ky 


Os ee 


ee 


ee ee ee ee 


Merchants’ Natl Bank, New a ae 


Mechanics’ 


Central 
1 ee 
Commercial 
$ 


sé 
ce 


4 


——— eee ee eee 


J. G.S., 


S568 
1,578 
100 
30,470 

- 81 
2,143 
618 

. 06,224 
226,818 
138,902 
711 
1,266 
18,720 
J 000 
14,465 
32,082 
1,228 
1,145 
00,019 


O62 
16,255 
79,000 

171 
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88 Exhibit Capital Stock Transfer Statement. J. G. S., Le’. 


Transfers of stock of Pacific National Bank from November 18, 1881, 
to May 20, 1882. 


| | ae 

Date. | Transferred by— | Transferred to— a 

a ‘ 

| | Zi 

1882. | | 
Feb..13.| Eilun L. Froet:.. ... ......) (ie0rge G: Trew oriage.... ..0.2.- sna. 10 
13 | Ellen L. Frost....-..--.--| Ellen L. RE IE SS oe 10 
1S | Lewis Coleatan oon] CI iii actrees wise ecte sig | 100 
13 | Emma Lewis Coleman....} Abner Coburn .... .... .... ..-. <<. | 50 
28°) BB. F. Pave: sakes A ANION co sisocine strnle ames on mucesl 10 
Mar. 18 | Lewis Coleman. ...... ...2} ames Ge, Bairiek..... .. os. ce 4k 50 
20 | BE. W, Colburn... ee a ge Es) | en ee ae 16 
28 | Dustin Laney ....006-Kan | Newton Savings Bank, as coll. __. -_ .. 10 
23 | Louisa A. Lancey-.---- .-.| Newton Savings Bank, as coll._.---.-- 10 
23 | Home Nat. Bank_ __.-__.| Newton Savings Bank, as coll... . .__- 20 
93 | Se ee ee ee ae | Newton Savings Bank, as coll. .__. ._-- 20 
Se | ORR Ex OE caiman ch ee I tals Sees head pe Sap a dba 20 
27: } B. 2. Peewott....< cu. aan | AER De: TORR ai cicinte <n niepaeenin ninten a gen] 10 
eS et Oo BU a ed Maggie L. I in 7 ie | 8 cae 10 
on ; . = Tiere ee | ames meting Sad 10 
Ap’) 4 | Edmund. Dantele..........} 2aotiy: Bees... nn. oe ss wf) ae 
4 | Matilda S. Phelps .....---| Timothy Remick --~-. .----.-_-- _...| 10 
SE iS,” See a 20 
t 1 Be BO ke Sane eee ay 2, En meer eee | 19 
8 | Elise K. Goodnow. .. --- Fe Re eer ey eRe eT TES 10 
Ct ae ee ici eoes PPE” Sc PRONE. tc acne wm cvuicniin dukes 5 
rR Ba a os ea i Fe ni vines etal: Sen 10 
8 Will. Aspinwall, trustee...) Worcester County Inst. for Savings, as 50 
eoll. 

1S | HH. Eh. Comper 22-00. 2c. eo oe ee | Sen neers hs nt e 70 
19 | Martha L. B. Stoddard -_...| Isaac N. Stoddard ....22. 0-2. ~.. | 5 
26 Sophia Eh RO ccc | OG. Tas FE OES i ens pce 5 
26 | Fanny P. Treadwell ..--- OG. Das o PORIRORE. 3 ao sideman walneal 5 
May 4) Mary E. Williams._._. ...| Wm. J. Best, trustee. .... i... ..._..| 10 
Se te. Se ee eee fe is x Sr A cas cenit os lace eaanets 10 
4 | Martha G. Woodbury. ... | Wm. J. Best, trustee. ..2.22. ..-.2. __..- 10 
89 It is agreed that the foregoing “statement of certain facts 


admitted by both parties,” together with all the exhibits an- 
nexed thereto, shall apply to and may be used by either party in 
‘ach and every action at law now pending wherein Linus M. Price, 
receiver, is pl: aintiff and the alleged stockholders of the Pacific Na- 
tional Bank of Boston are the several defendants, and also in each 
and every suit in equity which is now pending, or may be hereafter 
commenced, by the alleged stockholders severally ag: tinst said Price 
to restrain him as said receiver from prosecuting said actions at law, 
the parties reserving the right to object to the legal competency of 
any or all the foregoing facts, and either party being at liberty to 
introduce any other evidence he may see fit. 
It is further agreed that the foregoing depositions of Richard 
Stone and Linus M. Price, taken in the case of Charles E. Morrison 
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against Linus M. Price, receiver, No. 2033, equity, together with the 
exhibits annexed thereto, may be introduced by either party as evi- 
dence in each and every action at law brought by said receiver 
against said alleged stockholders and in each and every suit in 
equity which is now pending, or may be hereafter commenced, by 
the alleged stockholders severally against said Price, receiver, to re- 
strain him from prosecuting said actions, subject, however, to all 
legal objections as to the competency and relevancy of said testi- 
mony, and subject to the special objections appearing on the face of 
said depositions. ) 
(Signed in duplicate.) A. A. RANNEY, For Receiver. 
| BENJAMIN N. JOHNSON, 


For Various Parties for Whom he Appears. 


90 {XHIBIT 18. 
Bill of Complaint. (Filed Dec. 20, 1883.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Linus M. Pricer, Receiver, 
Vv. No. 1964. 
Lewis CoLEMAN et al. 


Sections 2, 19, 20, and 21. 


2. That at the time when said banking association was found and 
declared to be insolvent, and your orator was appointed a receiver as 
aforesaid, it was deeply and hopelessly insolvent, and had committed 
many acts of insolvency prior thereto, the whole capital stock paid in 
up to that time had been exhausted, wasted, and lost, together with 
all surplus theretofore accumulated, if any; that the indebtedness of 
said bank, as proved before your orator as receiver, was not less than 
$1,953,218.17, and there was, in addition, a large amount of indebt- 
edness which has been presented for proof, and, being in dispute, is 
not yet allowed, the same being not less than $470,176.96; that it is 
claimed and contended by the shareholders that the last increase of 
the capital stock was illegal and void, and that those who paid for 
the new shares in that increase have a valid demand for the recovery 
of what was paid therefor to the amount of about $461,300; that this 
is denied by your orator, and the question is in dispute and as yet is 
unsettled ; that your orator has proceeded to close up the affairs of 
said bank and to collect, sell, and dispose of the assets. of the same, 
but has been able thus far to realize only about $185,266.84 out of 
the same, and, according to his estimation and judgment, what re- 
mains uncollected and not disposed of will not exeeed in value 
$289,032.16; that all of the assets, when collected and disposed of, 
will not be sufficient to pay the indebtedness of the bank to its cred- 
itors, but will fall short thereof to the amount of about $1,500,000, 
as he, your orator, judges and therefore avers, and there will be 
nothing with which to pay the indebtedness to the stockholders, or 
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any part thereof; that it became necessary for the said Comptroller 
of the Currency, and he did adjudge and order, on or about the 
twenty-seventh day of November, 1882, in pursuance of the pro- 
visions of the acts of Congress in that behalf made, that the indi- 
vidual lability of the stockholders of said association should be en- 
forced, and accordingly an assessment of one hundred per cent. on the 
par value of the capital stock was made and ordered to be col- 
lected, but none of the same has as yet been paid, and payment 
91 thereof is resisted, and suits have been brought to recover 
them, which are now pending; that on or about the tenth 
day of January, A. D. 1882, the bank made a voluntary assessment 
of its shareholders, and called upon them to pay in an assessment of 
one hundred per cent. on the par value of the stock for the purpose 
of making good and restoring the prior capital stock which had been 
impaired and, in fact, exhausted and lost, this last assessment being 
a voluntary one, and the sum of $742,800 or thereabouts was paid in 
in cash as the, or a part of the, said voluntary assessments, but the 
rest remained unpaid on the twenty-second day of. May, A. D. 1882, 
and has never been paid to your orator since then; that-the money 
collected upon said voluntary assessments was exhausted and paid 
out to creditors and in expenses before said May 22, A. D. 1882; that 
the shareholders who paid the said voluntary assessment as aforesaid 
contend and claim that the same was illegal and void, and some or 
all of them contend that the sums paid thereon constitute an indebt- 
edness against the bank, which your orator, however, denies; that 
the assessments made by the order of said comptroller, if collected, 
will be insufficient to pay the indebtedness of the bank when added 
to the avails of the said assets which have come into the possession 
of your orator as receiver as aforesaid. 
92 19. And your orator further alleges and shows that under the 
tevised Statutes of the United States and the acts of Congress 
relating to national banks it was the duty of the said bank, when its 
capital stock became impaired by reason of losses by bad debts or 
otherwise, to pay up the deficiency in its capital stock or to go into | 
liquidation, and by the acts of Congress and its articles of associa- 
tion the said bank had power to dissolve itself and go into liquida- 


tion at any time by the vote of its shareholders owning two-thirds 


of its stock, and it was the duty of the directors of the said bank to 
make frequent examinations into the affairs of said bank and to as- 
certain from time to time whether its capital stock had been impared 
in any manner, and toreport the fact, if it existed, to the stockholders 
of the said bank and to the Comptroller: of the Currency of the 
United States; that on or about Sept. 15, 1881, and long before that 
date, just how long your orator does not know, the surplus and undi- 
vided profits of the said bank, then and for some time thereafter 
nominally standing upon the books of said bank, had been in fact 
exhausted, and the capital stock of the said bank had been impaired 
and in fact wholly lost through losses by had debts and by loans 
improvidently made by the officers of said bank to sundry persons, 
as hereinbefore and hereinafter more particularly shown ; that the 


sald fact was either known to the said directors of the said bank 
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then in office or could have been ascertained by them by an exami- 
nation of the books and affairs of said bank; that a proper exami- 
nation by the said directors then in office would have demonstrated 
the fact that of the time paper of said bank called “ notes discounted” 
on the books thereof, aggregating $2,488,586.36, which stood and 
figured in the statement of said bank as good assets, over $500,000 
thereof was utterly worthless, and another portion thereof, to the 
amount of over $500,000 more, was of uncertain and doubtful value 
and not likely to be realized in money to any great extent ; that by 
reason of the failure of said bank, its officers and directors, to 
95 keep or have kept a record of the items constituting what was 
called the “demand or temporary loans,” as styled on the 
books of the said bank, and which, on the said thirteenth day of 
September, 1881, aggregated $761,523.15, 1t is not possible now to 
classify and give the value of the same with ac curacy, but from the 
best means of information which your orator can obtain and has he 
says that a large if not a greater portion of the said temporary loans 
was of little va lue, if not utterly worthless; that in fact the said bank 
at that time had lost its entire capital and was then insolvent, and 
this fact would have appeared to be so to the directors after a proper 
examination of the condition of the said bank and its assets; that it 
then became and at all times was the duty of said directors then in 
office to ascertain said facts (if they did not actually know the same), 
to report the same to the said comptroller and to the stockholders of 
the said bank, for their appropriate action thereon ; but the said di-. 
rectors then in office neglected and failed to make such report, or to 
make the proper examinations if they did not actually know the 
said facts and report the result of the same, or in any manner to 
bring such facts to the knowledge of said comptroller or of the said 
stockholders, and they willfully and negligently allowed said bank 
to continue its business after said losses occurred and to incur other 
and greater losses thereafter ; that they made no effort whatsoever 
to restore the said capital stock or to procure the impairment thereof 
to be made good; that, instead of doing so, they proceeded on the 
said thirteenth day of September to vote that said capital stock be 
increased from $500,000 to $1,000,000, allowing the stockholders to 
take the new stock under said increase at par, and said old stock- 
holders did take the said new stock under said increase to the extent 
of $461,300, and the rest of said increase of stock was subsequently 
cancelled and not taken; that if the said facts had been communi- 
vated to the stockholders or to the said Comptroller of. the Currency 
such increase of the capital stock would not have been made or 
sanctioned, and the said impairment of capital before said increase 
of stock was made would have been made good or said bank would 
have gone then in liquidation and further tosses prevented ; but by 
reason of the negligence and wrongful conduct of the said di- 
rectors and their inattention to their duty aforesaid the said 
94 increase of capital stock was made and the money paid in as 
aforesaid upon the new stock issued, the said bank was allowed 
to continue in business after such losses as aforesaid had occurred | 
and the capital stock was lost and under the management of the 
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same officers, without any supervision, control, or directions on the 
part of said directors whatsoever, and further losses by bad debts, 
misapplication of funds, and other improvident, wasteful, and erimi- 
nal acts committed by some of the officers of the said bank were 
incurred. 

20. And your orator further alleges and shows that, independ- 
ently of the said acts of Congress relating to national banks, the 
directors of said bank were trustees for the said bank and for its 
stockholders and creditors, and were bound to attend to the inter- 
ests of said bank and of its stockholders and creditors faithfully, 
diligently, and prudently, and that it was the duty of said direct- 
ors, by virtue of their position as trustees, to ascertain from time to 
time, by diligent inquiry into the affairs of said bank, whether said 
bank had sustained any losses, or whether its capital stock was im- 
paired, and to make known such facts and the general condition of 
the said bank and the methods of its management to the stock- 
holders of said bank, which duties the said directors wholly neglected 
and failed to perform ; ; that, on the contrary thereof, the said ‘direct- 
ors intrusted the management of the business of the said bank 
almost entirely to the said Benyon and the cashier, and failed utterly 
to examine into and scrutinize their conduct and to exercise such 
scrutiny and control as their duty required in the premises; that 
said directors, as your orator is informed, pretend and claim that 
they acted in good faith, and believed in the honesty, integrity, and | 
business capacity of said Benyon, and on that account made no. ex- 
amination themselves into the business of oras to the standing or 
condition of said bank at any time; but your orator charges that - 
they were wanting in common prudence and were guilty of gross 
peglect in this particular; that said Benyon was in fact untrust- 
W orthy, and said directors by the exercise of proper diligence and 
the ordinary sagacity which they: possessed could and would have 
discovered the same; that they were repeatedly and ineffectually 

warned against him and informed of hisillegal and improper 
99 conduct in the management of the bank and failed to heed 

the same; that they suffered him to loan the funds and 
moneys of the bank and to keep a record of thesame in the form of a 
eall or demand loan account, and said directors never looked into 
or scrutinized the same, and that this said account soon absorbed 
and contained a large portion of the loans of the bank; that espe- 
cially when it was proposed to increase the capital stock of said bank 
to. $1,000,000, on or about Sept. 15, 1881, it was the duty of said 
directors to examine into the condition of the same and ascertain 
how it then stood ; that instead of doing so they took the statements 
of said Benyon; that he falsely pretended that the bank was doing 
al profitable business, and he desired to enlarge it, whereas in truth 
and intact his object wasto obtain more money w ith which to relieve 
the bank from its present embarrassments ; that, in fact, the capital 
stock which had been paid in prior to that time had been substan- 
tially all lost; that this fact was well known, at least to said Benyon, 
or he had reason to so believe, and that the directors cither knew or 
might have known it if full and proper examinations, such as was 
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required, had been made into the affairs of said bank ; that, not- 
withstanding this, the said directors, on Sept. 15, 1881, voted said 
increase of capital stock, the old stockholders having the right to 
take up the new stock at par; that the actual condition of the bank 
was misstated to or concealed from the stockholders and the Comp- 
troller of the Currency, and that thereby the stockholders were in- 
duced to take up the new stock at par and to pay into the bank 
money for the same to the amount of $461,300, and that the said 
increase of capital stock was accordingly authorized. by the said 
comptroller; that the new stock was taken up to the amount of 
4,613 shares, and the balance of the increase not being taken up, it 
was voted to cancel the same, and this was done, making the capital 
stock $961,300; that the bank, after obtaining the said sum of 
$461,300 for said new stock, continued in business till Nov. 18,1881, 
when it failed; that at the time of the failure the capital of the 
bank lad all been lost. Your orator charges that by reason of the 
misconduct of the said directors and their failure to discharge the 
duties imposed upon them (as hereinbefore and as hereinafter set. 
forth) the stockholders of said bank lost not only their original 

stock as taken, but also all the moneys paid in on the two 
96 several increases of the capital stock of said bank and the 

voluntary assessment made as aforesaid and as_ hereinafter 
set forth, and are now rendered liable to-pay another assessment of 
the same amount as made by the comptroller as aforesaid, in order 
to meet the liabilities of said bank to its creditors. 

21. Your orator further alleges and shows that the said bank, 
when it suspended or failed in November, 1881, was deeply and 
hopelessly insolvent; that if a full and accurate investigation of its 
condition and affairs had been made, with a reasonable and proper 
estimate of the value of its property, it would manifestly so have 
appeared ; that one William J. Best had at that time large amounts 
of deposits in said bank, as had certain corporations and concerns 
with which he was connected and in which he had a large interest; 
that certain of the said directors who were in office at that time and 
who knew most of the condition and affairs of said bank were sit- 
uated in like manner; that said Best and the said directors were 
largely interested in having said bank resume business and not go 
into liquidation, to the end that the large amount of money so de-. 
posited or,on deposit, as aforesaid, might be drawn, in whole or in 
part, without the long delay which would occur in the event of the 
bank being closed up by a receiver; that besides this the directors 
had been accused and threatened with suits for neglect and malad- 
ministration in the previous discharge of their duties in that capacity, 
and it was supposed and believed that they would be relieved from 
such a charge and from suits based thereon if the bank resumed and 
continued business for a while only, although it might ultimately be 
forced into liquidation; that accordingly said Best set himself about 
the work of endeavoring to get the bank apparently into a condition 
and to obtain the consent of the said comptroller for said bank to 
resume business; that said Best was an incompetent and unfit man 
for the business intrusted to him; that he and said directors, who 
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were interested as aforesaid, proceeded to examine into the affairs of 
said bank and to endeavor to arrange its affairs with a view of re- 
sumption; that by their persistent efforts and endeavors they suc- 
ceeded, through inflated and unwarrantable estimates put upon the 
values of the property of uhe said bank, in convincing a greater part 

of the stockholders of the same; that by the aid of the volun- 
97 tary assessments, made as hereinbefore stated, and the money 

realized thereon, when paid, the impaired or lost capital of 
said bank would be restored, and the bank be put in a fit condition 
to resume business, and accordingly the said assessment was made, 
and a greater part of the said stockholders paid into the bank the 
amount of same to the extent hereinbefore stated, relying upon 
the representations and reports of the said Best; that the. said 
Best and a portion of the said directors then proceeded, by urgent 
statements and representations, to induce the said comptroller to 
assent to the proposed resumption, and that the affairs and assets 
of the said bank, which had been put in charge of a bank examiner, 
Daniel Needham, upon the said suspension, might be again placed 
in their ‘hands; that they succeeded, by means of representations 
as to the condition of the bank and the value of its assets, by a 
change of president and the adding of two new directors to the 
board in place of those who had resigned, in obtaining the consent 
of the said comptroller that a resumption might be attempted and 
tried and the assets and affairs of the bank be again put into the 
hands of the said directors, and this was accordingly done on or 
about the eighteenth day of March, 1882. But your orator alleges 
and charges. that said bank was then hopelessly insolvent in fuet, 
and that the condition of the same was such as not to warrant re- 
sumption, but to require said bank to be closed up in liquidation ; 
that said comptroller was deceived by said representations and state- 
ments, and induced thereby to erant said leave, when such leave 
would not have been granted if statements and representations had 
been made according to the actual state of the facts and upon care- 


ful and correct eatinnaten of values; that the said directors im-. 


properly intrusted the examination of the condition of the bank 
and the valuation of its assets to the said Best, and relied upon in- 
flated and overdrawn statements and reports made by him of the 
result; that he succeeded in misleading and deceiving many of 
the said directors then in office, the said Needham, and the said 
comptroller, as your orator is informed and_ believes and there- 
fore charges; that the condition of the said bank and the value 
of its assets and the amount of its liabilities was represented 

to the stockholders and the directors and the said Need- 
YS ham and the said comptroller to be as stated in the 

reports and communications, which are hereto annexed 
in copy marked “Exhibit D;” that while your orator is iIn- 
formed and believes that some, and perhaps most, of the directors 
then in office honestly believed in the truth and candor of said 
statements and reports, and that they were misled and deceived 
by said Best, and were induced to rely upon the examinations made 
by others, without examining and judging for themselves, certain it 
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is that the said statements and representations made as aforesaid were 
not warranted by the facts; that the directors, in order to make the 
bank appear to be solvent and able to resume business, adopted val- 
uations, pene by said Best and others, very much in excess of the 
known real or probable value; that there was some property the 
value of whieh was raised or marked up beyond the value as it ap- 
peared on the books of the bank, and higher than the faets would 
warrant ; that there was a list of assets deemed and —7 in 
said statements and representations to be doubtful or bad, and, in 
order to make good a deficiency which would exist ‘ase $150,000 
could not be realized out of them, the directors voted and agreed to 
guarantee that that amount should and would be realized out of them, 
and this was made in the proposition communicated to the said comp- 
troller, a condition of the resumption, and on which said leave was 
granted; thatabond to that effect, to be given thesaid bank, was prom- 
ised by said directors, but the same was never perfected and given, so 
as tobe of any validity or value, as said directors now assert and claim, 
and said guaranty was never complied with; that in truth and in 
fact the said bank gave, and said directors took, security for and 
against said guaranty or bonds, the said security being j in the shape 
of real estate of the bank, or to which it was entitled, and which w as 
conveyed, as is now alleged and claimed by said directors, to said 
3est in trust for them and for said purpose; that the fact of said se- 
curity being given was not communicated to or known to said comp- 
troller before said leave was given as aforesaid; that said directors 


were permitted to attempt a resumption and makea trial of the same ° 


upon their urgent request and on the strength of their representa- 
tions, and w hich did not prove to be and were not in fact well founded ; 
that they asked leave and desired to take the responsibility of the 
same, and were permitted by said comptroller to do so; that 
99 at the same time said Needham warned them on the subject, 
and brought to their attention certain facts which, to prudent 
and wise men anxious only to do theirduty without regard totheirown 
private interests, would have shown the utter hopelessness and futility 
of the attempt at resumption ; that they were warned and well knew 
that the bank had lost by said Weeks and by a settlement Just made 
with him about $882,500; that the stock and bonds of the Nantas- 
ket company held among the assets of the bank and valued in said 
estimates at about $184,000 were not worth anything like that sum, 
and were not salable in the market; that the real estate held by the 
bank was greatly overvalued and not salable in the market; that 
the assets were very uncertain; that there was an enormous amount 
of liabilities which had been recognized as valid and must be met, 
while included among the assets there was overdue paper aggregat- 
ing $780,000, sixty eight thousand dollars of which at least was a 
renewal of paper prev ‘iously overdue and then overdue for the second 
time; that $600,000, embraced in what was called “other stocks, 
bonds, and mortgages,” was such that it could not finda ready market, 
at least at any such prices as they were estimated in said statements 
and accounts, and they were in fact of comparatively small value; 
that the debts due the bank and estimated doubtful, and for which 


aS oe oe 


Th) heed Ae 


ar 


PETER BUTLER, RECEIVER, &¢. 19 


said guarantee or bond was proposed to be given, were in fact worth- 
less substantially ; that the time and demand loans, constituting the 
main bulk of the assets of the bank and out of which the liabilities 
of the bank must be met,if at all, were of far less value than was es- 
timated and were uncertain; that the real estate included in said 
estimates depended upon a variable and uncertain market; that some 
$354,000 of the amount of said voluntary assessment had not then 

been paid in, and the validity of the same with the issue of said last 
new stock was doubted and contested by some of the stockholders ; 
that the liability of the said bank had been just swelled by the 
addition of $325,000, which said sum had been just recognized 
as due the Central National Bank on checks held by it, and 
which indebtedness did not appear on the books of the said 
Pacific National Bank; that, notwithstanding these considerations 
were brought home to the knowledge of the directors, the said 
directors took the responsibility and proceeded to open the 

100 ~=doors of said bank and resumed business; that said directors, 
in doing so, were improvident, unwise, neglectful of duty, 

and violated the trusts imposed upon them; that, however sincere 
and honest many or most of the directors might have been in doing 
so (as they claim they were in fact), and however hopeful of success 
they may have been at the outset, it was soon demonstrated to them 
that the bank could not go on and do business succe ssfully ; that 
they found out and well knew this was so within two weeks, or at 
least a month, after their attempted resumption, and were then, at 
Jeast, bound to stop and have said bank go into liquidation; that 
sundry suits were brought against them by several creditors, whom 
they would not and could not pay, and the property of the bank 
was attached on the writs, and, bonds being given to dissolve said at- 
tachments, said directors conveyed property of the bank to the value 
of about $100,000 to secure and inde smnify the sureties on said bonds, 
thus tying the same up and depriving the bank of its use, and 
securing some creditors as an unlawful preference, when the bank 
was sure to fail and go into liquidation in the end; that the bank 
failed to secure again the confidence of the business community, as 
might reasonably have been apprehended at the outset; that they 
found that they could do, and did, in facet, do, very little business in 
banking, the bank being compelled to have rediscounted at other 
banks all paper discounted bv it in order to put it in funds with 
which to meet its present liabilities; that instead of stopping and 
going into liquidation, as it was bound to do upon these facts appear- 
ing, the said directors proceeded to collect in all they could of the 
said voluntary assessments unpaid at the said time of resumption 
until the whole amount had been paid, except about $218,500, con- 
cealing the said facts from said stockholders until said payments 
were made - that between the said time of resumption and the time 


? 


when said receiver was appointed the said bank paid out in ex- 
penses and to creditors substantially all of its available assets, in- 
cluding all the moneys collected on said assessment since it was 
made, without increasing the assets of the bank in any respect, or 
earning or making any considerable amount of money by new busi- 
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ness; that a considerable amount of the indebtedness of the bank as 

it stood at the time of resumption (just how much your orator 
101. isnow unable to state more fully) was paid in full, thus pre- 

ferring such creditors over others when the bank had com- 
mitted acts of insolvency and was then insolvent, and which was in 
violation of law; that the said bank, during that time, did not keep 
or have the amount of reserve required “by law, and violated the 
law in that respect also. 

Your orator charges that said directors then in office were guilty 
of gross negligence and a violation of duty in that they did not ascer- 
tain and communicate the facts to the creditors and the stockholders 
of the said bank and put the bank into liquidation; in that they 
undertook to vesume business as aforesaid at all, and when they had 
resumed ; in that they did not stop business when it was first fully dis- 
covered that the bank was still insolvent and could not succeed in its 
attempted resumption, and go into liquidation, or make the facts 
known to said comptroller, instead of going on and using up and 
wasting all of the available assets of the bank with the results here- 
inbefore set forth more fully; that their conduct in this respect 

‘aused great loss to the stockholders and some of the creditors of 
said bank, for which said directors then in office are responsible, 
and of which your orator prays an account may be taken under the 
direction of this court. 


102 The following addition to the agreed statement of facts is 
agreed to by the parties : 


Addition to General Agreed Statement of Facts. 


The following facts are agreed to be true, subject, however, to all 
legal objections. | 

All those who subseribed to the $500,000 increase, voted by the 
directors September 15, 1881, did not pay the assessment upon any 
increased capital. The assessment was paid, however, by a large 
majority of them in number and amount. 

The last payment upon the voluntary assessment was made May 
18, 1882. This payment was one of $4,000, and was made by the 
Ipswich Savings Bank. 

When the bank suspended, November 18, 1881, William J. Best, 
as trustee, was a creditor of the bank to the amount of $3,114. 93. 
and was president of a corporation which was a creditor of the bank 
to the amount of $251,907.50. 

A. A. RANNEY, 
Att'y for L. M. Price, Ree’r. 
BENJAMIN N. JOHNSON, 


For Complainants. 


103 The following is the evidence, in addition to the agreed 
statement of facts, used at the hearing of said cause before 
said circuit court: 


de 


—— 


PETER BUTLER, RECEIVER, &C. 81 


Evidence for Complainant, taken Pursuant to the Sixty-seventh Rule of 
the Supreme Court of the United States, in Equity, as amended, before 
me, John G. Stetson, Examiner. 

Boston, June 17, 1885. 
Present: Albert P. Gould, Esq., and Benjamin N. Johnson, Esq., 
of counsel for complainant ; A. A. Ranney, Esq., of counsel for de- 
fendant 


Deposition of John P. Delano. 
Direct examination by ALBERT P. GouLp, Esq., of counsel for 
complainant : 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. John P. Delano; fifty-nine; Bath, Me.; master mariner, but 
have not been at sea for the last six or seven years. 


104 Int. 2. Please state whether you were the owner of any 


shares in the Pacific National Bank, of Boston, before the 
vote of the directors to increase the capital to $1 ,000, 000 was passed 
in September, 1881; and, if so, how much stock. 

Ans. d was the owner of thirty shares. 

Int. 5. Please state whether you received any notice from the 
oan of the vote to increase the capital from $500,000 to 1,000,- 
000; and if so, have you that notice in your possession ? 

Ans. I received that notice, but I haven't it now. 

Int. 4. What did you do with it? 

Ans. I think there was a blank for a subscription attached to it, 
and I signed for the stock and returned it to the bank, either directed 
to the eashier or president; I can’t say which. | 

Int. 5. For how much new stock did you subscribe and return to 
the bank? : 

Ans. Thirty shares. 

Int. 6. Please examine Exhibit 4, annexed to the 2 agreed s tatement 
of facts in this case, and state whether that is a copy of the notice 


from the bank of the inerease of stock. 


Ans. This is a copy of the notice that I received, but there were 
blank lines on the original at the foot of the notice on which I wrote 


my subscription. 

Int. 7. Did you pay that subscription for thirty shares of new 
stock ; pe if so, when? 

Ans. I paid it Sept. 16,1881, and received a receipt therefor, which 
I now produce. 

Int. 8. Please hand it to the examiner to be annexed to your 
deposition. 

Ans. I do so. 


(Receipt is marked “Exhibit A. J. G.S., Ex’r,” and put in evi- 
dence.) 
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Exuipir A. J.G.S8., Ex’r. 
Boston, Sept. 16, 1881. 


Received of John P. Delano three thousand doll. irs on anect. Sub- 
scription to new stoc k. 


$0,000. J. M. PETTENGILL, Cashier. 


105 ~~ Int. 9. What did you do with that receipt? 

Ae: ; returned it to the bank and received the certificate 
No. 780 for thirty shares of stock, dated Oct. 1, 1851, which I pro- 
duce, and authorize its annexation to my deposition. 


(Ce rtificate »is put in evidence and marked “Exhibit B. J. G.S., 
Ex’r.”) 


Exuisit B. J.G.S., Ex’r. 
No. 780. : * $0 shares. 
The Pacific National Bank of Boston, Massachusetts. 


This certifies that John P. Delano, of Bath, Me., is proprietor of 
thirty shares in the capital stock of the Pacific National Bank, of 
Boston, Mass. ; 

Transferable only on the books of the said bank, in person or by 
attorney, on surrender of this certificate. 

Boston, Oct. 1, 1831. 

J. M. PETTENGILL, Cashier. 
A. I. BENYON, President. 


(Across the face of above certificate 1s written :) 
Boston, Jan. 23, 1882. 
An assessinent of one hundred per cent. has been paid. on this 


certificate. 
J. M. PETTENGILL, Cashier: 


Int. 10. When you paid for those thirty shares or when you re- 
ceived your certificate of them, did you know that the $500,000 
increase of capital bad not been all taken and paid in? 

Ans. I oo not know that it had not; I supposed it had. 

Int. 11. State whether you paid the money and received the certifi- 
cate in the helict that the increase of the capital to $1, 000,000 had 
been regularly and legally made. 

Ans. did. 

Int. 12. Did you attend the annual meeting of the stockholders 
of the Pacific Bank, held Jan. 10, 1882? 

Ans. I did not. 

Int. 15. State whether at any time vou received notice that an 

assessment upon all the stock of the Pacific National Bank 
106 of one hundred per cent. had been made; and, if so, state the 
time you received such notice. 

Ans. I received notice about the 12th or 15th of January, 1882; 
it was a printed notice. 
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Int. 14. Have you that notice now? 

Ans. I have not. 

Int. 15. Have you made search for it? 

Ans. I have, and have not been able to find it. 

Int. 16. State what you did pursuant to that notice. 

Ans. I consulted with several, among others Thomas M. Reed, of 
Bath, who was a stockholder to amount of $50,000, and Arthur 
Sewall, of Bath, who was a large stockholder and a direetor in the 
bank. | 

I asked Mr. Reed if there would be any further liability after pay- 
ing this assessment. He told me he should pay on his stock, and, 
from the best advice he could get in Boston of counsel, there could 
be no further assessment on the stock if this was paid. 

Mr. Sewall told me that the directors had advice from counsel in 
Boston, and from their advice he was positive there could be no 
further assessment legally made on the stock if that was paid. 

In consequence ‘of that advice [ paid, Jan. 20, 1882, three thou- 
sand dollars, and had it indorsed on my certificates of old stock, No. 
232 for seven shares, No. 261 for eight shares, and No. 540 for fifteen 
shares. On each certificate this endorsement was made: ‘“ Boston, 
Jan. 20, 1882, an assessment of one hundred per cent. has been 
paid on this certificate. J. M. Pettengill, cashier.” On Jan. 25, 1882, 
[ paid three thousand dollars assessment on the new stock, and had 
a simils pages ment made, as appears on Exhibit B. 

Int. At the time you paid the assessment on the new stock 
had you any knowle dee, or had youe ver in any way been informed, 
that the increase of the saphiel stock of the bank from $500,000 to 
$1,000,000 had not all been taken and paid in? 

Ans. | had not. 

Int. 18. Did you then suppose and believe that the increase hi id 
been regularly made to a million dollars ? 

Ans. I did. 
107 Int. 19. So far as you ean recollect when did it first come 
to your knowledge that such was not the fact ? 

Ans. I can’t fix the time of that. I noticed that in the paper after 
the bank went into the hands of a receiver and had never had any 
information of it before. 

Int. 20. When, if ever, were you first informed of the action of 
the board of directors and the Comptroller of the Curreney which 
took piace in December, 1851, whereby an attempt was made to fix 
the capital stock of the Pacific Bank at $961,500 ? 

Ans. I never had any information of that till after the bank went 
into the hands of the receive! 

lnt. 21. What was your obient or motive 1n paying the assesment 
of one hundred per cent. upon the shares represented by the certifi- 

cates which you have produced here? 

Ans. I paid to clear my liability under the banking law, as | sup- 
posed I was liable to the pay ment of one hundred per cent. towards 
the payment of the debts of the bank. 

Int. 22. When you made that payment what did you believe its 


effect would. be upon your liability ¢ 
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Ans. = believed it would clear me of any further liability. 

Int. 28. Would you have made the payment if you had not so 
belie ved? 

Ans. No. 

Int. 24. At the time you made that payment did you know what, 
if anything, appeared upon the stock ledger of the Pacific Bank re- 
specting your ownership of stock ? 

Ans. I did not know what was on the stock ledger. [ never had 
seen et ~ have not seen it yet. 

Int. 25. Did you then know, or had you been in any way in- 
formed, ‘that an entry had been made upon any of the records or 
books of the bank that you were the owner of thirty shares of the 
new stock ? 

Ans. I had no information of the matter at all. 


Cross-examination by A. A. RANNeEy, Esq., of counsel for de- 
fendant: 


Cross-int. 26. Did you receive notice of the stockholders’ meeting 
on Jan. 10, 1882? 
108 Ans. I didn’t receive any notice to myself direct; [ saw the 
notice in the paper. 

Cross-int. 27. Did you attend the meeting 

Ans. | didn’ . 7 

Cross-int. 28. Did any one from your place attend the meeting to 
your knowledge ? . 

Ans. My impression is that Mr. Sewall was there; I didn’t know 
of any one else. Being a director I suppose he was. 

Cross-int. 29. Were you informed of what they did at that meet- 
ing, from any one; if so, from whom? 

‘Ans. I had no information with regard to it, except getting a 
notice in two or three days stating that there was an assessment on 
the stock. : 

Cross-int. 80. Did you read an account of it in any paper; If so, 
in what one? : 

Ans. I generally take the Boston Daily Advertiser, and I read 
what was published in that paper at that time. 

Cross-int. 31. Did you come to Boston when you paid your assess- 
ment, or where did you pay it, and how? 

Ans, I paid it by two checks from Bath, payable to the order of 
the president or eashier; I can’t s say which. 

Cros+int. 82. Did you take any pains to ascertain what had been 
done at the stockholders’ meeting at which that assessment was laid 
before you paid the assessment? 

Ans. Well, I took pains to inquire if that would relieve me of any 
further liability, 

Cross-int. 53. And your inquiry was made of your neighbors is 
were connected with the bank, and not of any one else, was it? 

Ans. My inquiry was made of Thomas M. Reed for one, who was a 
large stockholder in the bank ; also of Mr. Sewall, of Bath, who was a 


stockholder. 
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Cross-int. 34. You knew that an attempt was being made, didn’t 
you, to resuscitate the bank and put it in condition to go on with 
business, and that this was the object of the assessment ‘ , 

Ans. I understood this assessment to be to pay the liabilities of 
the bank, and that if the bank could afterwards go on with busi- 
ness I supposed they would try and do so after they paid their lia- 

bilities. 
109 Cross-int. 35. You understood that an effort was being made 
to save the bank, didn’t you? 

Ans. I understood this effort. to be to pay the liabilities of the 
bank; after that I supposed the stockholders could do-as they chose 
about continuing business. 

Cross-int. 36. Did you ever go tosee what condition the bank was 
put into after the assessments were paid ? 

Ans. I did not. ” 

Cross-int. 37. You heard or were informed, were you not, in some 
way that the bank had resumed business ? 

Ans. I heard that the bank resumed business some time in March, 
1882; I don’t know as that is the exact time. 

Cross-int. 38. You knew, did. you not, or were informed that in 
the process of resumption some Maine men had been put in as di- 
rectors; and, if so, who were those Maine men ? 

Ans. I don’t know who the directors were; I knew one—Mr. 
Sewall, of Bath; that is the only one of the directors that I knew; 
Mr. Sewall had been a director then for several years; I don’t know 
how long; he had been a director for two or three years. 

Cross-int. 89. Didn’t you know the at Capt. Samuel Watts went on 
as a divcanee, or didn’t you hear so ‘ 

Ans. Very likely ; I might have seen Capt. Samuel Watts’ name 
in the paper as a director; I can’t say about that now. 

Cross-int. 40 (de bene). Didn’t you suppose that by the paying of 
the assessment and enabling the bank to resume it would make your 
stock worth something when it wouldn’t be without it ? 

Ans. I supposed I was liable for that assessment and would have 
to pay it, provided [ had property enough to pay it; I supposed with 
that assessment the bank might come out better than it would in the 
hands of a receiver. 

Cross-int. 41 (de bene). Didn’t you learn from Mr. Sewall, when you 
inquired of him, that the bank would be able to go on and would 
be able to do business, and that it would prevent its going into the 
hands of a receiver? 

Ans. I never heard Mr. Sewall say anything about the bank going 

on. Mr. Sewall advised paying, as I was liable to it, and 
110 would have to. pay the hundred per cent. assessment, and ad- 
vised paying it now. 

Cross-int. 42. Are you now, or have you ever been, connected with 
a national bank as a director or otherwise ? 

Ans. I am a director of one of ovr small banks, and have been 
for four or five years. 

Cross-int. 48. Were you a director at the time you paid the assess- 
ment? | | 
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Ans. I was. 

Cross-int. 44. Were you at the time you took the new stock? 

Ans. I was 

Cross-int. 45. Did you ever take any pains to ascertain the pro- 
ceedings of the directors of the Pacific National Bank in’ regard _ to 
the increase of the stock made in 1881? 

(ns. No; I can’t say that I took any particular pains. 

Cross-int. 46. State whether you ever did anything to ascertain 
what had been done with regard to the increase of stock made in 
September or December, 1881, either by the directors or the Comp- 
troller of the Curreney. . 

Ans. No; I never took any steps to find out; whatever informa- 
tion I had in regard to it I got from the newspapers. 


Direct examination resumed: 


Int. 47. Please state whether you ever read anything in any news- 
paper relating to the action of the board of directors or the Comp- 
troller of the Curreney, which took place in December, 1881, by 
which it was attempted to fix the capital stock of the Pacific Bank 
‘at $961,300, prior to the appointment of Receiver Price. 


(Objected to as leading and incompetent.) 


Ans. No; I did not know of that action until [I saw it in connec- 
tion with these suits. 

Int. 4S. Was there any mention,made of that fact in the Boston 
Advertiser, prior to your payment of your assessmeut, that you read, 
or to your knowledge ? 

(Same objections.) 

Ans. There was not to my knowledge. 

Int. 49. Did you learn from any source, after receipt of the 

111 notice in September, 1881, as you have stated, that the stock 

had been inereased from $500,000 to $1,000,000, and, before 

vou paid your assessment, that any action had been taken by the 
directors or the comptroller to modify that increase ? 

(Objected to as leading and incompetent, and beeause there could 
be no increase of stock until the comptroller had authorized and 
allowed it.) 


Ans: J did not. 


Cross-examination resumed: 


Crose-int. 50. I understand you to have taken the Boston Daily 
Advertiser as a regular subscriber through the years 1881 and 1882; 
am I right? 

Ans. I did. ei 3 

Cross-int. 51. It was the only Boston paper that you did take ? 

Ans. Yes. 

Cross-int. 52 (de bene). Have you looked to see what there was in 
the Boston Daily. Advertiser, between September, 1881, and May, 
1882, in relation to the doings of the stockholders or directors of the 
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Pacific National Bank, or in any way relating to the affairs of said 
bank ? | 

Ans. I haven’t looked over the papers of that date, as I remem- 
ber, since the time went by. 
: JOHN P. DELANO. 
Attest: JOHN G. STETSON, | 


’ . 


Heamaner. 


112 Evidence for Defendant, Taken Pursuant to the Sixty-seventh 
Rule of the Supreme Court of the United States, in Hquity, as 


Amended, before me, John G. Stetson, Kxaminer. 
Boston, July 25, 1885. 


Present: Benjamin N. Johnson, Esq., of counsel for complainant; 
A. A. Ranney, Esq., of counsel for defendant. 


Deposition of Linus M. Price. 


Direct examination of A. A. Ranney, Esq., of counsel for 
defendant: 

Int. 1. Please state your name, and if you are the receiver of the 
Pacific National Bank, of Boston ? 

Ans. Linus M. Price; I am. 

Int. 2. State whether, when you assumed the duties of receiver, 
the books of the Pacific National Bank came into your hands ? 

Ans. They did. 

Int. 5. If you have the stock ledger or the official register of the 
stockholders of the bank, please produce the same. 

Ans. I have the stock ledger and I produce it. 

Int. 4. Turn to the stock ledger produced and read the same so 
far as relates to John P. Delano, the complainant in this suit. 

Ans. On page 55 is the following : | 


John P. Delano, Bath, Me. 


1879. 
Jan. 17. By 5 shares ----- ae aun cee tale scien cette deiads 5 500 
oe 57. YS RIOR co ee eS beeen 2 200 
Pee ee ee eo ee ag 100 
tA op eee eat “RR ea ee Bee 7 700 

1880. 
yee: 2 Oe Ae ere... 22. ek etait biases 15 1,500 

1881. | 

a eee eee Leila b talet eran 30 3,000 


Int. 5. Will you state whether the Pacific National Bank left any 
other official register of the stockholders than the stock ledger which 
you have produced ? 

Ans. I never saw any other. | 

Int. 6. Whether any one came into your hands other than that ? 

Ans. No. 

Int. 7. State what the book which you produce purports to contain. 


(Objected to.) 
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Ans. It purports to contain a ‘acomplete record of the stockholders, 


or the stock standing in the name of the stockholders, at the time 


of the failure of the 'Pacthe National Bank. 


Int. 8. I see it is marked and you call it a “stock ledger.” Look 


and see if it is a ledger that purports to be posted from any Journal; 
and, if so, state from what journal. 


Ans. The book is marked “Stock Ledger No.1,” and it is probably 


posted from the book known as the transfer book. 


(Answer objected to as stating probabilities and not what is known 
to the witness.) 


Int. 9. Have you the transfer book to which you refer; and, if so, 


will you produce it ? 
Ans. I have, and will produce it. It is at my office, and I have 
sent for it, and it will be here soon. 
Int. 10. Will you state whether there came into your hands, 
among the other books of the bank, a certificate book or books ; and, 
if so, will you produce it or them ? 
Ans. I found two books entitled “ Stock Certificates,” which I 
produce. 
Int. 11. State what they purport to be and to contain. 
(Objected to.) | 
113 Ans. They were originally blank stock certificates which 
were filled out in the usual form, with the name of the stock- 
holder who originally subscribed or afterwards purchased stock, and 
the certificates as issued are represented by stubs containing the 
number of the certificate, its date, and to whom issued. 
“Int. 12. Will you please state what you find in said certificate 
book relating to stock issued to said John P. Delano ? 
Ans. I find a stub corresponding to the entries on the stock ledger 
down to the last entry of Oct. 1, 1881, the stub corresponding to 
which is as follows: | 


“<o 
oO 


No. 780. 
Date, Octo. 1, 1881. 
Issued to John P. Delano, of Bath.” 


And a memorandum in pencil: 
“Sent by mail Jan. 26.” 


Int. 18. Please state whether the books show from whom John P. 
Delan6 aforesaid got the rights to the stock taken ? 

Ans. I found no record of sale or transfer of rights to new stock. 

Int. 14. State whether this is one of the books which came into 


your hands, as receiver, with the books and papers of the Pacific 
National Bank. 7 


Ans. It is. 
Int. 15. State what it purports to contain. 


(Objected to.) 


Ans. It purports to contain a record of sales and assignments and 


transfers of stock by the sellers to the purchasers. 
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Int. 16. Turn to the book and see whether there is anything there 
showing a transfer to John P. Delano. 

Ans. I find transfers corresponding to the entries in the stock 
ledger amounting to thirty shares. I find no transfer correspond- 
ing to the last entry of Oct. 1, 1881, of thirty shares, that being new 
stock. 

Int. 17. State what amount of deposits there was made in the bank 
by parties other than national banks and savings banks between the 
time when the bank resumed in March, 1882, and the time when it 
failed on May 20,1882. In answering, please give a list of the de- 
positors and amounts, and annex it to your deposition. 

Ans. The amount was $2,588,617.21. I furnish a list as 
follows: | 
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list of Depositors and Amounts Deposited Between March 18 and May 
20, 1888. 
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LINUS M. PRICE. 
Attest: JOHN G. STETSON, Examiner. 
Boston, Aug. 19, 1885. 
It is agreed that the questions and answers in this case are sub- 


ject to all legal objections by either party the same as if taken at the 
time of their being put and given, except objections to matters of 
od o ’ ‘ 


form. 


Attest : JOHN G. STETSON, 
Hvaminer. 
120 | Prayer for Reversal. 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Joun P. DELANO 
‘pats . No. 2180. 
Linus M. Price, Receiver. 


To the honorable the justices of the ‘Supreme Court of the United 

States : 

Respectfully shows to your honors the appellant, who is the com- 
plainant in the above-entitled cause, that he filed his bill of com- 
plaint in said circuit court on June 8, 1885, wherein he averred that 
he had in equity fully satisfied and extinguished a certain alleged 
liability which the defendant was at the time of filing of said bill 
seeking to enforce against the complainant by an action at law in- 
stituted and still pending in said circuit court, and wherein he prayed 
that the defendant might be enjoined from further prosecuting said 
action at law. 

The defendant filed his answer to said bill on June 8, 1S85, and 
issue was duly joined thereon by the complainant’s replication filed 
on June 11th, 1885. : 

The cause came on to be heard by said circuit court upon the 
pleadings and proofs and was argued by counsel for the respective 

parties; and upon consideration thereof a final decree was 
121 errtered by said circuit court ordering the complainant’s bill 
to be dismissed. 

The appellant being aggrieved, and having in open court appealed 
from the whole of said decree of the circuit court of the United 
States, respectfully prays that the decree of said circuit court and 
the bill, answer, pleadings, agreed statement of facts, evidence, and 
proceedings in said cause may be sent to the Supreme Court of the 
United States, and that the said Supreme Court will proceed to hear 
the said cause anew, and that tle said decree of the circuit court, 
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and every part thereof, may be reversed, and such other decree made 
| as to said Supreme Court shall seem Just. 

And this appellant assigns for error in said judgment and decree 
of the cireuit eourt that the circuit court ought to have held and 
adjudged that the complainant had in equity satisfied and extin- 
guished the alleged liability;which the defendant was seeking to 
enforce against him in said action at law and ought to have re- 
\ strained the defendant from further prosecuting said action against 
> al the complainant, and that the circuit court erred in not so doing. 

By BENJAMIN N. JOHNSON, 
Of Counsel for Complainant. 


122 Uwnirep States oF AMERICA, | 


Bean de 
| Massachusetts District, J 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and all proceedings in the 
cause in equity entitled John P. Delano, complainant, v. Linus M. 
Price, receiver, defendant, in said circuit, court determined. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this fifteenth day of 
September, in the year of our Lord one thousand eight hundred 
and eighty-five, and of the Independence of the United States the 
one hundred and tenth. | 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


123 Know all men by these presents that we, John P. Delano, 
of Bath, in the district of Maine, as principal, and Arthur 
Sewall and William D. Hill, of said Bath, as sureties, are held and 
firmly bound unto Linus M. Price, a citizen of the State of New 
Jersey, commorantat Boston, in the State of Massachusetts, receiver 
d of the Pacific National Bank of Boston, in the full and just sum of 
five hundred dollars, to be paid to the said Linus M. Price, receiver, 
his certain attorneys, successors, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 
Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 
Whereas lately at a circuit court of the United States, within and 
for the district of Massachusetts, in a suitin equity depending in said 
court between the said John P. Delano, complainant, and the said 
<« = Linus M. Price, receiver, defendant, decree was rendered against the 
said complainant and the said complainant having obtained an ap- 
peal to remove the said cause to the Supreme Court of the United 
States to reverse the decree in the aforesaid suit, and a citation 
directed to the said defendant citing and admonishing him to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: | 
Now, the condition of the above obligation is such that if the said 
complainant shall prosecute his said appeal to effect and answer all 
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damages and costs if he fail to make his plea good, then the above 
obligation to be null and void; otherwise to remain in full force 
and virtue. 
J. P. DELANO. Le * 
ARTHUR SEWALL. [t.s.| 
W. D. HILL. ts 
Signed, sealed, and delivered in presence of— 
A 


WINFIELD S. CLARKE, 
To J. P. Delano. — : 


WINFIELD S. CLARKE, 
To A. Sewall and W. D. Hill. 


Approved. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the U nited States for the 


first circuit and district of Massachusetts. 
Attest: JOHN G. STETSON, 
Clerk U.S. C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C. C. U.S. No. 1197. John 
P. Delano, appellant, vs. Peter Butler, receiver of the Pacific Na- 
tional Bank of B oston. Filed November 6, 1885. 7 
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JOHN P. DELANO, PLAINTIFF IN ERROR, 


& . . Be £ 


| vs. : 
PETER BUTLER, RECEIVER OF THE PACIFIC NATION 
- BANK OF BOSTON. saa 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
| THE DISTRICT OF MASSACHUSETTS. ee: 
‘ : | i; 
: _ FILED JANUARY 4,1886. 
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damages and costs if he fail to make his plea good, then the above 
obligation to be null and void; otherwise to remain in full foree 
and virtue. 


J. P. DELANO. fn. 8] 
ARTHUR SEWALL. [t. s.] 
W. D. HILL. Th. s. 


Signed, sealed, and delivered nn presence of— 
WINFIELD S. CLARKE, A 
To J. P. Delano. | 
WINFIELD S. CLARKE, 
To A. Sewall and W. D. Hill. 
Approved. 


A true copy of the bond taken by the Judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
oftice of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
Clerk U. S. C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C. C. U.S. No. 1197. John 
P.- Delano, appellant, vs. Peter Butler. reeeiver of the Pacific Na- 
tional Bank of Boston. Filed November 6, 18So. 
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JOHN P. DELANO VS. PETER BUTLER, RECEIVER, &c. 1 


1. Unrren States or AMERICA, 88 


The President of the United States to the honorable the judges of 
the cireuit court of the United ‘Bt ites for the district of Massa- 
chusetts, Grecting : 

[Seal of the Cireuit Court, Massachusetts. ] E 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you 
between Linus M. Price, of Newark, in the State of New Jersey, a 
citizen of said State, reeeiver of the Pacifie National Bank of Boston, 
plaintiff, and John P. Delano, of Bath, in the State of Maine, and a 
citizen thereof, defendant, in an action of contract, a manifest error 
hath happened, to the great damage of the said defendant, as by his 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
partics aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at W ashington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
herein to correct that error what of right and according to the laws 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eighth day of September, in the year of our 
Lord one thousand cight hundred and eighty five. 

JOHN G. ST ETSON, 
Clerk of the Circuit Court of the United 
States, District of Massachusetts. 


Allowed by— 
Le BARON B. COLT, 
Judge U.S. Circuit Court, First Judicial Circuit. 


2 Cireuit Court of the United States. 


District Of MASSACHUSETTS, 8s: 


And now, here, the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the séal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United St ites, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court 
of the United States in and for the district of Massachusetts, have 
hereto set my hand and the seal of said court this fifth day of Oc- 
tober, A. D. 1885. 

[Seat of the Circuit Court, Massachusetts. ] 
JOHN G. STETSON, Clerk. 
1—1241 


2 JOHN P. DELANO VS. 
Declaration. (Filed with Plaintiff’s Writ.) 


3 UNITED STATES OF AMERICA, | 

Massachusetts District, j 

At a circuit court of the United States for the first circuit, begun 

and holden at Boston, within-and for the district of Massachusetts, 

on Friday, the fif fteenth day of May, in the year of our Lord one 

thousand eight hundred and_ eighty-five, before the Honorable 
Le Baron B. Colt, cireuit judge. 


~ Ss. 


Linus M. Price, of Newark, in the State of New Jersey, and a Citi- 
zen thereof, as he is Reeeiver of the Pacific National Bank of 
Boston, Plaintifi 

. 

Joun P. DELANO, of Bath, in the State of Maine, and Citizen thereof, 
but now ¢ ‘ommorant of Boston, in the District of Massachusetts, 
Defendant. 


4 In an action of contract. 


Plaintiff says that. the Pacific National Bank of Boston, hereto- 
fore and prior to the acts herein mentioned, was duly organized and 
authorized to do business as a national bank or banking. association, 
under and by virtue of. an act of Congress entitled “An act to pro- 
vide a national currency secured by a ‘pledge of United States bonds, 
and to provide for the circulation and redemption thereof,” approved 
on the 5d day of June, A. D. 1864, and which said provisions are 
embraced in title sixty-two of the Revised Statutes of the United 
States, located and having its banking house at Boston, in [the] State 
of Massachusetts; that said b: anking association thereupon proceeded, 
and for a long time thereafter continued, to issue currency and re- 
ceive deposits of money, discount negotiable paper, and generally to 
transact the business of a national banking association, as authorized 
by the aforesaid act of Congress; that in “its said business as sagt 
said the said banking association contracted, prior to the 22d day 
May, A. D. 1882, large debts and liabilities, and that, to wit, on he Le 
22d day of May, A. D. 1882, the Comptroller of the Currency of the 
United States was satisfied from a report of proceedings of the board 
of directors of the Pacific National Bank of Boston, previously made 
to said comptroller, that said banking associ iation, the Pac:fice Na- 
tional Bank of Boston aforesaid, was insolvent and unable to pay its 
debs and liabilities; that the said C omptroller of the Currency, upon 
being satisfied of the insolvency of said banking association as afore- 
said, “did, fo wit, on the 22d day of May, A. D. 1882, and as author- 
ized and empow ered to do by virtue of section one of an act of Con- 
eress entitled “An act authorizing the appointment of receivers of 
national banks, and for other purposes,” approved on the 30th day 
of June, A. D. 1876, duly appoint the said Linus M. Price receiver 
of all the property, books, records, and assets of the said banking 
association as Is provided by law. And the said Linus M. Price ac- 
cepted said appointment and duly qualified as such receiver afore- 
said, and executed such bond and with such surety as required by 
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the laws of the United States, and approved by said comptroller, 
and which said appointment more fully appears by a copy thereof 
hereto annexed, marked “Schedule A,” or to the original of which, 
ready to be produced in court, the said plaintiff craves leave to refer ; 
that thereupon the plaintiff, under the direction of the said comp- 
troller, took possession of the books, records, property, and assets of 
every description of the Pacifie National Bank of Boston afores aud, 
and has ever since been, and is now, engaged in collecting and con- 
verting the assets thereof and discharging in other respects the law- 
ful duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are Insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid, and that in order to provide for the 
paying of the same it became and was, and Is now, necessary to en- 
force the personal liabilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said ( ‘om ptroller of 
the Curreney did ascertain and determine, upon data satisfactory to 
him, that the assets and credits of said association were insufficient 
to pay its said debts and Nabilities, and that in order to provide the 
money necessary to pay said debts and liabilities. of said association 
it was necessary to enforce the individual hability of the shareholders 
of said association, as provided by the aforesaid act of Congress, and 
especially by the twelfth section thereof (section 5151 U.S. Rev. 
Statutes), and that said comptroller, in pursuance of the powers for 
that purpose vested in him by the aforesaid act of Congress, and to 
that end, did, to wit, on the 27th day of November, A. D. 1882, order. 
and make an assessment upon the said shareholders of said associa- 
tion, including the said defendant in this action, and each and every 
one of them, equally and ratably, to the amount of one hundred 
dollars per centum ($100 per cent.) of the par value of the shares of 
the capital stock in the said association held or owned by them 
respectively, including the defendant, at the time of its insolveney, 
failure, or suspension as aforesaid, which said assessment more fully 
appears by a copy of the order making the same hereto annexed, 
marked “Schedule B,” or to the original thereof, ready in court to 
be produced, and to which the said plaintiff craves leave to refer. 

And the said plaintiff further avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against the 

said shareholders, including the defendant, to enforce their said 
personal liability, and to that end has ordered and directed the said 
plaintiff to institute, in the proper court or courts, such suit or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally ‘and ratably, his or her personal 
liability as such shareholder, in manner and to the extent provided 
by the twelfth section of said act (section 5151 U.S. Rev. Statutes)— 
that is to say, the rate of one hundred per cent., hereinbefore speci- 
fied. 

And the said plaintiff farther avers that the said defendant was 
at the time of said insolvency, failure, or suspension of said banking 
association a shareholder of its capital stock to the amount of sixty 
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shares, of the par value uf one hundred dollars per share, and of the 
aggregate value at par of six thousand dollars, and held or was 
entitled to hold in his possession or control the usual stock certifi- 
cates as such shareholder in said banking association, and that, to 
wit, on the first day of December, A. D. 1582, the said plaintiff made 
demand in writing upon the said defendant as such shareholder for 

payment of the sum of six thousand dollars, the amount of 
D said assessment so made as aforesaid, under and by virtue of 

the order of the Comptroller of the Curreny, hereto annexed 
and marked “Schedule B” as aforesaid. 

\nd the said plaintiff avers that, by reason of the premises, the 
suid defendant has become, and now is, indebted and Hable to pay 
to the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at the time of the 
declared insolvency, failure, and suspension of said banking asso- 
ciation as aforesaid, and which said liability or indebtedness of the 
defendant amounts in the whole to the sum of six thousand dollars, 
which said sum of money so due, owing, and payable to the said 
plaintiff as receiver aforesaid, though often requested, the said 
defendant has not paid the same, or any part thereof, but has wholly 
neglected and refused, and still does neglect and refuse, so to do. 

The defendant owes the plaintiff the said sum with interest thereon, 
which is demanded, to the damage of said plaintiff, as he says; the 
sum of twelve thousand dollars. 


SCHEDULE A. Referred to in Foregoing Declaration. 


WASHINGTON, May 22, 1882. 

Whereas it appears from the report of proceedings of the board of 
aye tors of The Pacific National Bank of Boston, located in the city 

Boston, county of Suffolk, and State of Massachusetts, at a meet- 
ot held on May 20, 1882, that the said bank is insolvent, and being 
satistied that the said bank is insolvent and unable to pay its just 
and legal debts: 

Now, therefore, I, John Jay Knox, Comptroller of the Currency, 
n pursuance of the power and authority vested in me by law, and 
under the provisions of seet. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks and 
for ween purposes,” approved June 30, 1876, do hereby appoint 
Linus M. Price receiver of the Pacific National Bank of Boston, 
with all the powers, duties, and responsibilities given to or imposed 
upon a receiver, under provisions of the Revised Statutes of the 
United States, which authorize the appointment of a receiver. 

ln witness whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the city of 
Washington, in the District of Columbia, this twenty-second day of 
May, A. "D. 1882. 

iL. 8.] (Signed) | 3 JOHN JAY KNOX, 
Comptroller of the Currency. 


PETER BUTLER, RECEIVER, &C. 2) 
ScuEDULE b. Referred to in Foregoing Declaration. 


In the Matter of “THe Pactrre Narionan Bank or Boston,’ 
MASSACHUSETTS. 


To all whom it may concern : 

This is to certify that I have taken an accounting of the condi- 
tion of the estate of the Pacific National Bank of Boston, Massachu- 
setts, aforesaid, and of its assets and liabilities, and I do find and 
determine, upon data satisfactory to me, that in order to provide the 
money necessary to pay the debts of said association it is necessary now 
to enforce to the extent hereinafter mentioned the individual lability 
of the shareholders of said association, provided for by the twelfth 
section of the act of Congress entitled “An act to provide a national 
currency,’ approved June 3, 1864, and by sect. 5151 of the Revised 
Statutes of the United States, approved June 22, 1874, and to that 
end, and ii pursuance of the powers vestéd in me by the said aets, 
[ have made and hereby order and make an assessment or requisi- 
tien upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital 
stock in the said association held or owned by them respectively at 
the time of its failure or suspension, and [I direct Linus M. Price, re- 
ceiver, heretofore appointed, of the said association, to take the nee- 
essary proceedings, by suit or otherwise, to enforce to that extent 
the said individual lability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my 
seal of office to be affixed to these presents, at the city of Washing- 
ton, in the District of Columbia, this twenty-seventh day of Novem- 
ber, A. D. 1882. | 

[u.s.] (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


6 The writ in this cause is dated the fourteenth day of March, 
A. D. 1883, and was duly entered at the May term of this 
court, A. D. 1883, when and where the vanhepes ay peare by their 
respective attorneys. 
This casue was thence continued. from term to term to the May 
term, A. D. 1884, when, on the sixteenth day of June, the following 
answer was filed: 


Defendant’s Answer. (Filed June 16, 188-4.) 


And now comes the said defendant, and, for answer to the said 
plaintiff’s writ and declaration, denies each and every allegation 
therein contained; and this denial is intended to apply to all "~ 
allegations regarding said plaintiff’s appointment and authority a 
receiver as well as to all other material allegations in said writ ae 
declaration contained. 

And, in addition to such gener: ‘al denial, the defendant further 
denies that at the time of said. alleged insolvency, failure, or suspen- 
sion of said national banking association and of said alleged decision 
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and order of the Comptroller of the Currency he, the said defendant, 
was a sharcholder in said banking association, or held, or was en- 
titled to hold, any certificate or certificates of.any shares of its capital 
stock. 

And the defendant further denies that any such shares or certifi-— 
cates of stock as were issued to or held by him, if any such there 
were, were ever legally or properly issued, or were ever valid or 
existing shares or certificates of stock. And he says that such shares 
or certificates of stock, if any there were issued to him, or held by 
him, were illegally issued in violation of law, and cannot therefore 
form the basis of any liability to assessment or other personal lia- 
bility, as claimed by said plaintiff. 

And, further answering, the defendant says that the assessment 
upon said stock or shares set forth in the plaintiff’s declaration, if 
any such was ever made, was an unlawfal and void assessment, and 
that no action Hes to recover the same by said plaintiff. 

And, further answering, the defendant says that in the month of 
January, 1852, he received notice and information from the Comp- 
troller of the Currency of the United States and his agents, then 
being in the lawful possession of said bank and all the assets, rec- 
ords, and books of account of said banking association, with. the 
duty imposed upon them to ascertain and report the standing and 
condition of said bank, that said bank was insolvent; that its capi- 
tul stock was wholly lost; that the debts and habilities thereof 
were greater than the whole amount of its assets and its cap- 
ital stock, and that said bank must pass into the hands of a 
a receiver, and the payment of an amount equal to his capital stock 
in said bank at its par value would be then demanded of each stock- 
holder under the provisions of section 5151 of the Revised Statutes 
of the United States, and enforced under the provisions of section 
5254 of said statutes, for the payment of said debts and liabilities, 
unless said stockholders would voluntarily pay such amount, to be 
applied as aforesaid, thereby relieving themselves from any further 
liability under said section 5151 of the aforesaid statutes. Where- 
upon the defendant, relying upon such representations and assur- 
ances of said comptroller and his agents aforesaid, voluntarily 
paid, upon each and every share of the capital stock of said associ- 
ution owned by him, a sum of money equal to the par value of each 
of said shares, for the purpose of paying, and which was applied-in 
payment of, the debts and liquidating the liabilities of said associa- 
tion, whereby the defendant fully satisfied and discharged all the 
liability imposed upon him by said section 5151 of said statutes 
and became fully discharged from the lability set forth against him 
in the plaintiff's declaration; and in consequence of which payment 
the defendant says that the said Comptroller of the Currency had 
no power or authority to make, order, or levy any such assessment 
as is described in said declaration. 

And the defendant, further answering, says that he has fully paid, 
satisfied, and discharged the alleged claim and liability set forth 
against him in the plaintiff’s declaration. 

And the defendant, further answering, says that in January, 1882, 
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the stockholders of said association voluntarily made an assessment 
upon all the shares of stock by them held therein, to the amount of 
one hundred per centum upon the par value thereof, which said 
assessment upon the shares held by the defendant was paid by him, 
and the money so paid appropriated to the payment of the debts of 
said association, whereby the defendant was discharged from the 
liability set forth in the declaration, and said comptroller deprived 
of the power to make or order any such. assessment as Is described 
in the declaration. 

And, further answering, the defendant says that in the month of 
September, in the year 1881, an attempt was made by the directors 


of said banking association to increase its capital stock to one million 


dollars by the issue of 5,000 shares of new stock; that said attempt 
was never carried out or perfected; that new stock in said banking 
association, with a capital of one million dollars, was never issued, 
but that certain other so-called new stock was fraudulently, irregu- 
larly, and illegally issued, and that in- ignoranee of the faets the 
defendant became the holder of some of said so-called new shares: 
that the defendant was induced to become the holder of said so- 
called new stock by fraud, and by being induced to believe, and 
believing, that the same was regularly and legaliy issued to the 
amount of 5,000 shares ($500,000), and that at the time of such issue 
sald bank was solvent; whereas in fact said shares were not issued 
to said number or amount, nor in conformity with law, and said 

bank was then deeply and wholly insolvent. 
S And, further answering, the defendant says that whatever 

cause of action ever existed upon any such shares of stock 
as are described in said declaration existed upon stock held'by the 
defendant as executor, administrator, guardian, for] trustee, and that 
this defendant in said capacity as not in his hands any assets with 
which to pay said assessment, or any part thereof, and that this de- 
fendant is not personally Hable therefor. | 

By his attorney, BENJAMIN N. JOLNSON. 


This cause was thence continued to the October term, A. D. 1884, 
when, on the eleventh day of November, the following agreement 
vas filed: 


Agreement to Waive Trial by Jury. (filed November 11, 1884.) 


In the above action the parties thereto waive a trial by jury and 
agree that said action be submitted to the court. 
A. A. RANNEY, 
Attorney for Plaintiff: 
BENJAMIN N. JOHNSON, 
: Attorney for Defendant. 


This cause was thence conthiand to this present term, when, on 
the third day of September, A. D. 1885, the same comes on to be 
heard and is fully heard by the court. Thereupon the —— make 
their findings of facts in this cause and direct that the same be filed 
as of September 8, A. D. 1885, and the same are filed accordingly as 
follows : | 
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4) fivndings of Facts hy the Corrt. (Iiled (iS of Septeniber Oo, ISS5 ) 


The court makes the following findings of facts—Le Baron J. Colt, 
circuit jude 


a. 
. 


State nient of kacts hound by thre Court. 


The Pacifie National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and loeated in Boston. Its articles of assocla- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 2 
are hereto annexed. 

The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to a sum not excecd- 
ing $1,000,000. T ie capital of $250,000 was paid in cash, and said 
bank commenced and continued the banking business with that 
capital until the eighth day of November, 1879, when its capital was 
increased to $500,000, and the increase paidin in cash, and said bank 
continued its business until on or about the thirteenth day of Sep- 
tember, A. D. 1581, when certain proceedings were had with reference 
to a further increase of the capital stock to $1,000,000. These pro- 
ceedings were as follows: A vote was passed at a meeting of the 
directors of said bank held in Boston Sept. 15, 1SS1, increasing the 
capt al stoek to $1,000,000, a copy of which record of the meeting 
is hereunto annexed, marked “ Exhibit 3.” 

The board of directors consisted at that time of twelve persons. 

A notice of tne passage of that vote was sent by the cashier of 
said bank to each stockholder, a copy of which is hereunto annexed, 
marked “ Exhibit 4.” 

The whole amount of the increase of capital to $1,000,000, being 
$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur-. 
reney that said additional $500,000 had been paid in, or that the 

whole amount of such proposed increase of the capital ice 
10 $1,000,000 had been paid in; and the comptroller never issued 

a certificate stating that said capital stock had been increased 
to the amount of $1,000,000, voted on said thirteenth. day of Septem- 
ber, 1851, as hereinbefore stated; nor did said comptroller ever certify 
his approval of such increase, or that: it had been duly paid in as a 
part of the capital of said association, and no action was taken by 
him respecting any Incre ise of stock from that of S500,000, except as 
hereinafter stated. 

Only $461,300 of said proposed increase of $500,000) was ever 
subscribed, taken, or paid in, all of which was paid in prior to Novy. 
18, 1881, and was used in the general business of the bank with 
its other funds. | 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment. thereof, 
failed to redeem its 3 cireuls ating notes, and thereupon closed its doors 
to business. 
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Daniel Needham, a duly appointed examiner of national banks, 
having made an examination of said bank, reported its condition to 
the Comptroller of the Curreney,and was on said eighteenth day of 
November, 1881, placed in-charge and possession of said bank and 
all its funds, assets, records, and books hy said comptroller. Said 
bank remained under the exclusive charge and in the possession of 
said Needham, with its doors elosed to business, until on or about 
March 18, 1582, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
ceived or paid out on account of the bank, except under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Curreney by Examiner 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 

[mn looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the possibility of reorganization; * * * the stockhold- 
ers must,in any event, for the time being, sink their entire capi- 

tal. * * * My view of the situation, from the first, has been 
1] of the most serious character. Much of the paper upon which 
reliance is placed to me looks doubtful, and I am yet to be con 
vineed that the losses may. not approximate 81,750,000, possibly 
More. 
A copy of said report, except the sehedule annexed to it, is an- 
nexed, marked “ Exhibit 5.” | 

Dee. 15, 1881, the comptroller sent a letter to Needham, a copy of 
Which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1851, Needham replied by letter, a copy of which is here- 
unto annexed, marked “ Exhibit 7.” 

A copy of the resolution passed by the directors, and forwarded 
to the comptroller, Dee. 14. 1881, and referred to in Needham’s said 
letter of Dee. 14, 1881. is hereunto annexed, maked “ Exhibit 8.” 

During the suspenston of said bank, viz., Dec. 15, 1881, the diree- 
tors of said bank passed the following vote, viz: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased 
to one million dollars, and that stockholders of this date have thie 
right to take the new stock at par in equal amount to that held by 
them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and 
paid in; | 

And whereas $38,700 thereof has not been taken and paid in: 

Voted, That said $388,700 of said stock be. and is hereby, can- 
eclled and deducted from said eapital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,500. 

Voted, ‘That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,500, 
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and that the whole amount of said inerease has been paid in as part 
of the capital of this association, and that he be requested to issue 
lis certificate of said increase to this association according to law. 

On the same day J. M. Petiengill, casnier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the cashier, viz: 

12 Pactric NATIONAL BANK OF Boston, 
| 7 December 13, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

[It is hereby certified that the capital stock of “The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
[and] sixty-one thousand three hundred dollars. 


‘[SEAL. ] J. M. PETTIENGILL, Cashier. 


Which was accompanied by a copy of the foregoing vote of the 
directors passed December 15, 1881; upon the receipt of which the 
comptroller, December 16, 1881, sent to the directors of the bank the 
following certificate : 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1851. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand 
three hundred dollars; that said increase of capital has been 
paid into said bank as a part of the capital stock thereof, and 
that the said increase of capital is approved by the Comptroller of 
the Curreney. 

In witness whereof [ hereunto affix my official signature. 

[SEAL. | s JOHN J.. KNOX, 
| Comptroller. 


There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. | 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: 
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13 | WASHINGTON, December 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,800) dollars, having been Jost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5254 of the Revised Statutes of the U nited 
States. 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 


this sixteenth day of December, A. D. “1881. 
[SEAL. | | JOHN JAY K NOX, 


Comptroller of the Currency. 


And at the same time forwarded a letter to Examiner Needham as 
follows, viz: 

Sie cciainasaaiee Dec. 16, 1881. 

Sir: Your letter of the 14th inst. is received and contents noted. I 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of approval of the increase in its eapi- 
tal stock, thus making the aggregate capital $961,500, upon which 
an assessment of 100 per cent. has Just been ordered. 

You will please remain in charge of the bank, either in person or 
by a representative (if the latter your clerk should be se ‘lected), 
until the full amount of the assessment shall have been paid in, re- 
porting to me from time to time the progress made in this direc- 
tion. ave 

Very respectfully, JNO. J. KNOX, 
Comptr oller. 


Daniel Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1882, during the time of the suspension of said bank, 
the stockholders held their annual meeting, being the only 
14 meeting of the stockholders held since Jan. 11, 1881, the 
notice of which was as follows: 
Pacific National Bank. 


The annual meeting of the stockholders of tiiis bank for choice of 


‘directors and for any other business that may legally come before 


them will be held at their banking rooms, 105 Devonshire street, on 


Tuesday, Jan. 10, 1882, at 11 o’clock a. m. 


J: M. PETTENGILL, Cashier. 
Which was duly veihidtend in the Boston Daily Advertiser 


—— ) a ‘ 
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A copy of the record of said meeting Is annexed, marked “ lix- 
hibit 9.” | 

The total amount paid in by the stockholders on the assessment 
agreed upon at said meeting [of | Jan. 10, 1852, was $742,800, and 
was all paid in prior to May 20, 1552. 

On said Mareh 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying 
debts and expenses, until the twentieth day of May, 1552, but made 
no losses on new loans during that period. The bank was closed to 
business on said Mav 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the plaintiff, was ap- 
pointed receiver thereof by the Comptroller of the Currency, and 
has ever since been in charge of said bank and its assets, books, 
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papers, and records. 

| | Reeord of directors’ meeting, Noy. 19, 1881, 1s annexed, marked 
eg “Exhibit 10.” 

it Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
ail hibit 11.” 

The report of Needham to the comptroller, dated March 11, 1582, 
embracing Needham’s letter to the directors and their reply, is an- 
| | nexed, marked “ Exhibit 12.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- ~<@ 
ment thereon, addressed to the comptroller, was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 13.” 

The’ reports of Needham and directors in this statement 
15 state correctly the assets and lability of the bank at the time 
reported, but the assets did not prove of the value therein 
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stated. : 
The amount due depositors Mareh 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1SS2, was $2,538,617.21. The amount due depositors May 20), 1SS82, 

Was $2,052 ,957.82, of which $62,693.40 is due to new depositors. 
| ‘The receiver had realized from the assets of the Paeitie National 
Bank that came into his possession, in cash, $185,266.84, prior to June 
23,1885, and the best judgment he could form June 23, 1883, of the 
value of the remaining assets was $290,000; the nominal value of the 
assets which came Into his hands at the time he took possession of 
| : the bank was. about $3,400,000; the actual value of the same assets 
was less than $500,000; the amount of the abilities of the bank at 
the time he took possession, on the twenty-third day of May, 1882, 

was $2,400,000. | : 

The assets which were in the bank Nov. 18, 1881, came into the 
1 receiver's hands when he took possession of the bank, except such 
i as had been collected and applied to the payment at as mee ee 
expenses of the bank and such as had been surrendered on com- 
promise in settlemert of doubtful assets. 
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16 The bank on resumption failed to secure again the confi- 
dence of the business community; they found that they could 
do, and did in-faet do, very little business in b: inking, the bs ink bei ing 
compelled to have a rediscount at other banks of all paper dis- 
counted by-it in order to put it in funds with which to meet present 
liabilities. . 

“On September 15, 1881, and long before that date, the surplus 
and undivided profits of said bank then and for some time there- 
after nominally standing upon the books of said bank had been 
in fact exhausted, and the capital stock of the said bank had 
been wholly lost through losses by bad debts and by loans im- 
providently made by. said bank; * * -* in facet, the bank at 
that time had lost its entire capital and was then insolvent; 
e * * said bank when it suspended or failed, Nov 18, 1881, 
was deeply and hopelessly insolvent; * * * on Sept. 13, 1881, 
the directors voted an increase of the capital stock, the old stock- 
holders having the right to take up the new stock at par; the 
actual condition of the bank. was misstated to or concealed from 
the stockholders and the Comptroller of the Curreney, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,500 ; 

‘ the bank after obtaining the sum of $461,300 for said 

new stock continued in business till Nov. 18, SSL. when it 

17 failed; at the time of the failure the capital of the bank had 

all been lost, together with the $461,500 paid in for subserip- 

tions to new stock, th: at being all which was subseribed for op the 
increase voted Sept. 13, 1881. 

Au oe was made by the Comptroller of the Currency, and 
demand of payment thereof duly ma ide, as is stated in the declaration 
in this action. 

The whole amount collected of the shareholders by voluntary 
assessment, $742,800, was used by the bank to pay its debts to 
creditors. 

Creditors to the amount of $2,104,931.26 signed an agreement of 
extension, a copy of which is annexed, marked “Exhibit 14,” all 
signed he fore Mareh 18, 1SS2. 

Three erecditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
gregate to $55,000, in which assets were attached to the amount of 
$156,000, and these suits are still pending. ‘To dissolve these attach- 
ments bonds were given by the bank, one March 24, 1882, in the pe- 
nal sum of $25,000; one April 29, 1 $82, in the penal sum of $20,000 ; 

one March 51, 1882,1n the penal sum of $50,000. On each of 

1s these bonds Lewis Coleman and Joln Shepard were sureties. 

To indemnify them against Nability as such, assets of the 

bank were placed in their hands to the nominal value of $156,000, 

being a part of the $3,400,000 assets which came into the hi inds of 
the receiver and are among those classed doubtful by the receiver. 

‘Phere are new Habilities contracted subsequent to March 18, 1882, 

to an amount of $200,000 (including the $62,695.40 due new deposi- 
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tors), being indebtedness due to individual depositors and to ane 
and balance dueon notes rediscounted. 

The sum of $648,700 only had been paid on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that date, and before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
tj meeting has never been paid. 
| Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exbibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to creditors of the bank. 
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i 1) Exhibits Annexed to Findings of Facts by the Court. 
[exnipir 1. 


Articles of Association. 


| For the purpose of organizing an association to earry on the busi- 
| ness of banking under the sections of the Revised Statutes which 
| authorize the organization of national banking associations, approved 
| June 22d, 1874, and of subsequent acts in addition to or amendatory 
| thereof, the undersigned subscribers for the stock of said association 
| do enter into the following articles of association : 

First. The name and title of this association shall be “The Pa- 
cific National Bank of Boston.” — 
| Second. The place where its banking house or office shall be lo- 
: cated and its operations of discount and deposit carried on and its 
| veneral business conducted shall bein the city of Boston, county 
of Suffolk, and State of Massachusetts. 

Third. ‘Phe board of directors shall consist of from five to twelve 
stockholders, and the following persons—Leonard Whitney, Jr., 
i P. Brown, Marcellus P. ‘Springer, John H. Sanborn, Edw’d_ 

. Huxley, Moses B. Tower, Edwin Ray, Edwin M. Fowle, e Henry 
Whitakes Arthur Sewall, George C. Rand, and Abner I. Benyon— 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
) their successors are chosen and qualified. 
; | Fourth. The regular annual meetings of the stockholders for the 
Et election of directors shall be held at the banking house of this asso- 
! ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day it may be held on any ‘other d: ay, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 

be prescribed by the board of directors not inconsistent with 

| ; 20. ‘the aforesaid provisions of the said section 5149 of the Re- 
| vised Statutes. 
| hifth. The capital stock of this association shall be two hundred 
: and fifty thousand dollars, to be divided into shares of one hundred 
a oe dollars each; but the capital may be increased according to the 
i= provisions of section 5142 of the Revised Statutes to any sum not 
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exceeding ten hundred thousand dollars; and in the ease of the 
increase of capital of the association each stockholder shall have 
the privilege of subscribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to aecord- 
ing to the number of shares owned by him before the stock is 
increased. 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall el -ct one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
cashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. They shall have power to define. the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be.legal for a board 
of directors to do under the Revised Statutes aforesaid ; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 

prohibit, if the directors shall so determine, the transfer of 
21 stock owned by any stockholder who may be liable to this as- 

sociation, either as’ principal, debtor, or otherwise, without 
the consent of the board. 7 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. | : 

Kighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
Statutes, and the board of directors.or any three stockholders may 
eall a meeting of the stockholders for this purpose. | 
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In witness whereof we have hereunto set our hands this tenth day 

of October, eighteen hundred and seventy-seven: 
LEONARD WHITNEY, Jr 
GIDEON P. BROWN. | 
MARCELLUS P. SPRINGER. 
JOHN HH. SANBORN. 
KDW ARD ( . BUALEY. 
MOSES B. TOWER. 
EDWIN RAY. | 
EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By-Laws of the Pacific National Bank. 
Klections. 


SEecTION 1. The reoular annual meeting of the stockholders. of 

this bank for the election of direetors shall be held at its banking 
house on the second Tuesday of January of each year between 
22 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 

lication In some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, | 
certify under their hands to the cashier the result thereof and the t 
nemes of the directors elect 

Sec. 2. The eashier, upon receiving the certificate of the judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors clect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. 

Sree. 5. If for any cause the annual clection of directors should 
not be held on the d: ay above named, the board shall order the elee- 
tion on some other day, of which special election notice shall be 
given, judges ap peeaion and returns made according to the require- 
ments of sect’s 1 and 2 


Officers. 3 | < 


Sec. 4. The officers of this bank shall be a_ president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. 

Src. 5. The president shall hold his office, unless he shall resign 
or become disqualified, for the current year for which the board, of 


| which he shall be a member, was.elected. In case a vacancy shall 
| occur In the board of directors during the current year it shall be 
as filled by the board. 
a -, 
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Sec. 6. The cashier and subordinate officers shall be « <r to 
hold ee offices respectively during the ple _" of the board. 

Sec. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shail give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of is duties, and he will faithfully 
apply and account for all such moneys, funds, and valuables, and 
deliver the same, on proper demand, to the order of the directors 

of the boards, or to the person or persons authorized to receive 
23 them. 

Sie. 8. The teller shall be responsible fur all such sums of 
money, property, and funds ot every description as may from 
time to time come into his possession as teller, and shall give bonds, 
with satisfactory security, in the penalty of ten thousand dollars 
(310,000) conditioned for the faithful and honest discharge of his duties 
as teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of. the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. 

Seal. 


Sec. 9. The following is an impression of the seal adopted by the 
directors of this bank : 


(IMPRESSION OF SEAL.) 
Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in aecordanee with the order of the board, 
and shall be signed by the president and cashier. 


Inerease of stock. 


Sec. 11. Whenever an increase of stoek shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subscribing for such 
number of shares of new stock as he may be entitled to subseribe 
for, In proportion to his existing stock in the bank. If any stock- 
holder should fail to subseribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


9A | Business of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
directors shall determine of each day in the year excepting Sundays 
and gs al holidays. 
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Minutes. 

Src. 13. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be ‘recorded by the 
cashier. ) 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in =— all assignments and 
transfers of stock shall be made. 

Sec. 15. Certificates of stock signed by the president and cashier 
nay be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is_ transferable only upon the books 
of the bank, and when stock is transferred the. certificates thereof 
-shall be returned and canceled from certificates issued. 


Ixpenses. 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contracts. 


Src. 17. All contracts, checks, drafts, certificates of deposit shall 
be signed by the president or cashier. 


Examination. 


Sec. 18. There shall be appointed by the board every six montis, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 

balances on the general ledger, for the purpose of ascertaining 
25 whether or not the books are correctly kept, and whether or 

not the bank is in asolvent condition and can properly pay a 
dividend. ‘The result of said examination shall be reported to the 
board at the next regular meeting. 


Meetings. 


Sec. 19. The regular meetings of the board shall be held on such 
days as the directors may determine. Special meetings may be 
‘alled by the president or cashier. 


(Juorums. 


Src. 20. A majority of the directors, including the president, shall 
be a quorum to do business. 

Sec. 21. These by-laws may be changed or amended by a vote of 
two-thirds of the directors. 7 


| 
| 
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EXHIBIT 3 2 
Turspay, Sept. 18, 1881. 
Present: Messrs. Benyon, Coleman, Dyer, Shepard, Cassidy, Whit- 
aker, March, and Fowle. _ 3 
Discounted notes per record 51, Nos. 159 to 168, were approved. 
Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest : J. M. PETTENGILL, Cashier. 
7 Exuipir 4. 
A. I. Benyon, president. J. M. Pettingill, cashier. 
Paciric NATIONAL Bank, 105 DEVONSHIRE STREET, 
SOSTON, Sept. 13, 1881. 
At a meeting of the directors of this bank, held this day, it was 

“Voted, That ‘the capital of this bank be increased to one million 

dollars, and that stockholders of this date have the right to take the 

new stock at par in equal amounts to that now held by them.” 

26 | Subscription to the new stock will be payable October Ist. 

Parties desiring to anticipate payment will be allowed inter- 
est to that date at four per cent. per annum. 
J. M. P ETTINGILL, Cashier. 
EXHIBIT 5. 
ie 
Report of Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2378. 

Iixaminer’s report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. | 

A. |. Benyon, president. | J. M. Pettengill, cashier. 

Resources : | , 
Dollars. Cts. 

1. Notes and bills discounted___.-_____-- sands - 4,186,300 27 
2. APROPOS os occa RE ea eS we cha een 26,039 55 
5. U.S. bonds to secure circulation --....--.------~ 500,000 00 
4. U.S. bonds to secure deposits --..-----.---.--- | 
Bi, . CORES ON OUT 25 bss wicker s ku Sonne , 

6. Other stocks, bonds, and mortgages --. -------- 

See genet ral remarks. 

7. Due from app d reserve agents, viz..-----..----- 273,500 OO 
8. Due from other national banks _-..-_-------- . . 151,700 43 
9. Due from State banks and bankers -....------.- 4,322 84 

10. Banking house. .... 22. -.4.... 9 

14, Sisser reai estate... 2... 2s << 

12. Furniture and fixtures___- .--- : 

hn Amavrent. expenses.............=-- $22,232 75 

te SS eer ener 289 62 
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Dollars. 


I er ilo win riage elation as Bea 8,993 75 
a 98,431 54 
16. Checks and other cash items ...._____-_- 1.466,248 84 
LZ. Exel’ s for C. [., ine ‘Lud’ 2 gvold en’ Ke 
Bills of other national bonke._.. i Ren yt ee 9 694 OO 
anne ter a ii cede eek ae 
Fractional currency (includi’g 9g nic kels) be ce 
Specie, viz: 

IR es $3,049 68 

ON ss einen 

Gold treasury notes___.___.-.- 

: 3,049 68 
Legal-tender ee 
U.S. cert’s of dep. for legal oe TS-—-- ---- ---~ 
dp. e. red’n fund with Treas. U.S. -- ER. ers 13,000 00 
Other funds with Treas. U. S.-__-- i Mey ali 
Cash short. .-- “VOTE Net are oS sn: rss MoS cabs scutes 5511 19 
2 SUGt UA ee PPAR ies 6,709,709 44 
Liabilities: 

Cpptiat SOG GIG 18... -~ + So nawcsn ind. .s SOR IOO OD 
New “ Ra on Moe | es 
Surplus fated Be ies o's obs oc epee acolanteks 2 eons wee 74,142 82 
Disteet tc $65,155 67 
PIRCHONRO ei 6 oo Cc ae 
RONG 3 k,l Tas 
PR i es, oc : 

Proit whit FOmt 3... 3 ks 7,080 05 
tanto 12 
Circulation received -_---.-. .--. $450,000 OO 
On hand and returned____-__ -__- 
450,000 00 
State bank circulation outstanding_-....--—..-- 
LPL SERONEIND Tig ose 5 Si ee ewe 450 O00 
Lndividual deposits, viz: 
pupect $0 chem... k ke $1,062,540 10 
Demand certir 6.............. 1,695,500 35 

Timecertifgaes....<.. - 22.2... 

Certified Chepas <o.....5-..... 

Cashier's Cleese... .. 2... ..-. 

——- 2,758,140 00 

12. United States deposits... ..- 2.222 2. 

15. Deposits of U.S. disbursing officers .__ ~_.. 
EPG UO: THUIOIT RE ose cc ee ] 473,240 1S 
Due to State banks and bankers____=..__._.__- 13 37,695 18 
Notes and bills rediscounted __.___- -.....____-- 685,589 61 

ROTA Te PUNO Waa eg i so ee ek 
ONS 5 WE ai eae i at 96,879 48 
PORN ssc ei SERED rer ed on br Se art Leen $6,709,709 44 
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Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 
surplus, $14,239. 48. 


Loans and Discounts. 


On paper with two or more individual or firm names_ $2,265,315 17 
On single-name paper (one person or firm), without . 


other snembllycc ci 6 oe eet es 801,518 35 
On mortgages and other real estate seterily 2... =.<+ 252,659 17 
On U.S. bonds payable on demand-__-.---------- 

On other stocks, bonds, ete., payable on demand —..-- 1,366,807 58 


PO TE coe I i i ae er ele 


Included in the above are— 


Bud debts, as defined in seetion 5204 of the Revised 

ALT ee ae | eT Aap Saenceet hens ae Me SP pees eevee Ae ee 
Other suspended and over-due paper .---~-~-- 371,095 87 
Liabilities of directors (individual and firm) as payers. 204,747 30 

Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes of the U.S., viz: 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy R. R. bonds, 
Si00,000 ; Katahdin railroad bonds, $99,000 ; T. C. Weeks, 
S192,850. 

29 General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. Geo. N. March. 
EK. M. Fowle. | Lewis Coleman. 
Arthur Seward. Mdwin Ray. 
John FE Cassidy. J. H. Whitaker. 
M. P. Springer. John Shepard. 
J. H. Sanborn. A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial. crisis, such a system might be 
attended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, I saw some of 
the directors, Mr. March and Mr. Whitney, more than any others, 
but to all that [saw I expressed anxiety for the welfare of the 
bank, on account of its loans based on its credit represented by cer- 
tificates of deposit, and the peculiar character of many of its col- 
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laterals, about which I knew nothing, and urged the importance of 
a careful examination of the paper and securities of the bank and 
of the president’s manner of doing business. The gentlemen that I 
saw all assured me that my urgently expressed requests should be 
complied with, and I felt comparatively easy, for I knew that my 
examination had been thorough, and, if the loans were good, the 
bank was in a healthy and prosperous condition. 

The promises made, however, were never kept ; and subsequently 
to the forwarding of my report to the comptroller, when I inquired ed 
of Mr. March, who is still one of the board of directors, if the exam- | 
ination by the directors had been made, he replied that it had not ; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion,” and said, “If the directors cannot trust the 
thorough examination of Col. Needham, I will resign.” Other con- 
versations between a member or inembers of the board and the pres- 
ident was had on this matter, and the examination was abandoned. 
I replied to Mr. March in language substantially as follows: The 
responsibility of the bank is upon the directors, and they. can never 
shield themselves by placing it upon the president. 

Had the examination of the directors been made, the 
30 character of the collaterals and the system of doing business 
by the president would have unquestionably been changed, 

and the result would have been different. 

In reading the reply of the president to the letter of the Comp- 
| troller of Feb. 19th, I find that he promised to comply with the 
| express wishes of the comptroller, but it was in promise alone that 
the compliance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not so much security as 
how large he could swell his loans with a pledge of the borrower 
| that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was affected. 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank check signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as I could see, might have been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no reply. | 

Another instance: Oct. 7th 1881, N. M. Jewett borrowed the * 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called twenty thousand came 
from, | am as yet unable to ascertain. The bank now shows to rep- 
: resent this hundred thousand dollars a mortgage of real estate in 
| Boston, and, so far as I can see, the security was taken for an origi- 
nal debt, and is contrary to the statute. 

One instance more will be enough to completely establish my 
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charge of reckless management.. In October, 1881, the bank loaned 
its credit to Henry Waterman for one bundred thousand dollars, 
and took for security $143,800 of the stock of the Southern Marylaind 
railroad, which has no market value, and is, at the best, a very 
doubtful matter. 3 

Now, at these times, the bank \ was absolutely poor, had no money 
whatever to loan, and the only possible advantage it could get was 
the temporay use of the means which its credit thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one. 

The certificates of deposit, in a large number of inst: ices, repre- 
sent the legitimate deposits of money; many of these draw interest. 
How large a number are certificates representing credit only I am 

unable to determine, but evidently this amount is of great 
Ol magnitude. I enclose herewith paper marked “ A,” which 
will show the individual and total certificates issued. 

In the same way, by the issuance of certificates under promise 
that the money should not be drawn for a period of time, although no 
such expression is indicated on the certificate, the bank has carried 
on, within the last eight months, an enormous real estate business. 
to wit : 


Of the Home Savings Bank it hi as purchased real estate 


2: EET EO RINT SLAG AR AE MER | 
From the same bank, real estate in Boston ._... -.--...-_- 10,000 
Irom the same, another item of real state in 2B oston_.__. 4,500 
From the same, Frenens@ Wiarl.. ow... tk .. 27 17 
From the Mercantile Savings Institution, real estate in 

BRAMAN 8 yh SALUT Se Seay fe en 40,000 


These ure all original and illegal transactions. The deeds of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th; 1881, and-of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 51st of January, 
1881, and he admitted, in all their presence, that the trade was not 
consummated until February, 1881,and that the deed was dated back. 
Most of this property is subject to mortgages, which the bank must 
carry if it continues to hold, and the bank holds nothing but the 
equities In its assets. 

Together with the directors I have carefully gone over the eall 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars, and in marking off what might 
be considered doubtful, we have an aggregate of nearly one hundred 
thousand dollars, which would need time and care, and, if it came 
at all—and very likely a large portion of it might—would come 


very slowly. 
This is independent of the one hundred thousand dollars of Horn, 


eaten ee 
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to which J have heretofore alluded, and which has attached to it 
| the blank check of John Steward. 
g In the discounts there appears the enormous aggregate of three 
| hundred and seventy-one thousand and ninety-five 755 “overdue.” 
This chormous amount has accumulated from about twenty thou- 
sand do lars, at the time of my January examination. I herewith 
send a detailed statement, marked ‘ B.” Many of these items have 
collateral, and are undoubtedly colleetible, buta large amount will 
very likely be slow of collection. 


The bank has lodged at the Central National ~~ of 


Boston, collate ‘ral to secure loans amounting to_---- $938,502 5d 
At the Five-Cent Savings Bank —_-- -. a esac Bie islet ek 107,000 
At Brown, Riley & Co.'s... ..... PRON RS tet SIS ee 10,000 
At the Howard National Bank. -....------.- Sots ey 115,000 
O32 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 
realized to apply to the unsecured liabilities of the bank. 

‘At the Central National, independent of the indebtedness ack nowl- 
edged by this bank, isa claim of two hundred and fifty thousand dollars, 
dollars, which this bank holds nothing to represent. This claim on 
the part of the Central has the prima facie evidence of the checks of 
this bank on the Eliot. «There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that ; wes there is no evidence 
that he owes it to the Pacific. How-the Central National comes in 
possession of the checks of the Pacific, if it te not owe it that 
amount, as been a matter of protracted investigation by me. 

I have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. | | 

The ‘ga or of litigation to establish this question 1s very good. 

“ Other stocks, bonds, and mortgages” I called attention to in my 
pre liminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
ee of those noted on the sheet which I herewith send, marked “C.” J 
| do not think the differences of unverified balances are of any con- 

siderable magnitude. 

I herewith also send a sheet marked “ D,” which contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtedly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 
creat bulk of the list, to wit: 


= 
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Aug. 9th, 1881. Cheek on Broadway National Bank, drawn 


og 
by Weeks to the order of Day_-_.----- 10,000 
“ 19, 781. Drawn by Weeks to the order of Day_--- 50,000 
Sept. 3, 81. . . esha 25,000 
Nov. 16, ‘S81: 3 +3 pares 20,000 
6 (6 ¢ : ¢é ; t¢ NRE a 25,000 
cc ‘c éé ce ee Ne 50,000 
‘¢ ce 66 é sé RIG 50,000 

ES “Check of Nat’l Security Bank by Weeks 
to te orter OF DOV son wn 20,000 

e “.. °-* Qn North Nat. Bank by Weeks to the 
| I os ie oie wae 75,000 

ye “ On North Nat. Bank by Weeks to the 
Oe Oe es ee | ce cs 20,000 

“17, “ On North Nat. Bank by Weeks to the | 

OEE intact Soca s ee s 877,500 
IO A a le lmao es ee eS eon 1,262, 500 
30 [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and was carried in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 

placed in cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 

The check given on the seventeenth was a check in settlement, 
and, according to the books of this bank, represents the entire bal- 
ance due from Weeks to this bank. 

The transaction of taking checks of this bank on the Ehot National 
Bank, and paying in checks drawn on other national banks which 
went regularly through the clearing, had been prosecuted by Weeks, 
toa oreater or less extent for a year. During this long time the 
transactions were made to balance every night. The transactions 
began in a comparatively small and, so far as I can see, in an ap- 
parently legitimate way. From time to time they grew until the 
ageregate reached well into a million a day. 

Tn the earlier history of these transactions, and for a long time 
afterward, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the president, his failure 
would not have occurred. Be this as it might, there can be no ques- 
tion as to the illegitimacy of these tranactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to da an immense business, can be assigned for the strange 
conduct.in allowing these tr ansactions on the part of the president. 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and, unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds and the stockholders pay in one million 
more, I would not consider even the possibility of reorganization. 
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I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders who must, 
in any event, for the time being, sink their entire capital; terrible 
for the directors, who had timely warning from the examiner and 
from the honorable Comptroller of the Currency with regard to the 
illegal and careless manner in which the president was conducting 
the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to the door of the directors, who, 
when notice was given, should have persisted in a most rigid exam- 
ination, I come to the cashier. In his custody were the funds of the 
bank. To him was submitted every item intended for the clearing. 

He was a man of long experience. He was taken from a 
34 neighboring bank, and the directors were influenced in his 

selection by his reputation of a careful and conservative man. 
No one knew better than he that clearing-house checks always repre- 
sented cash. -Out of his hands every day passed the checks that were 
given to Weeks, and it was for him to know whether or not he re- 
eeived an equivalent. 

Could it be psssible that for months a business of drawing and 
balancing ehecks on the part of Mr. Weeks could have been con- 
tinued from day to day and a man of long and varied experience, 
like the cashier of this bank, have no suspicion? If it is possible to 
iraagine that, for the nine months of increasing business of this char- 
acter, the cashier had no suspicion on the ninth day of August ,1881, 
when the first check of Mr. Weeks of ten thousand dollars came back, 
there could be excuse no longer; but even then no communication 
was made to a single member of the beard of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. | 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confidence must begin somewhere; without confidence there 
can be no credit; without credit there can be no bank; without the 
bank there can be no extended business. The directors had the 
right to confide in their cashier, certainly to the-extent that he would 
not accept in exchange for the funds of the bank in the form of a 
clearing-house check anything that was not the equivalent of money. 
The cashier cannot hide behind the president. He is an indepen- 
dent officer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this disaster 
is chargeable to him. 

The president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 
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pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and perilous business. He knew that making loans 


through the medium of certificates of deposit was more dangerous 


than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, loaning by the hundreds of thousands of dollars on question- 
able security and in a careless manner were all blameworthy and 
reprehensible. He knew that securing the deposit of a life insurance 

company by taking out life policies on himself and son and 
OO charging the premium of $1,041.05 to the bank was unparal- 

leled in the histor y of banking. He knew that buying old stone 
taken as debris from city houses and i issuing certificates amounting to 
eleven thousand dollars therefor was monstrous and reckless. He 
knew that continuing to.prosecute his business 1n a manner con- 
demned by the comptroller , and without asking the directors to 
share with him in the responsibility, was high- handed and unjustifi- 
able. There is no excuse for these two high, trusted, executive 
officers of the bank. | 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver 

The principal part of the “cash over” in the statement forw arded 
as a preliminary report belonged in the loan account. The principal 
part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treate d it 
under the head of “On mortgages and other real estate security.’ 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to determine how much of this 
amount should be treated as “ bad debts.” My own judgment is that 
a very considerable amount of the “other suspended and overdue” 
should strictly be treated that way. 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me inform: ition on this point, as it is very important 
in the reorganization ‘ ? 

Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the | following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houseson Madison Square, boston- ---- = 7,500 
Four Dona of Nantasket Co... 30 ek column SCO 
One bond Pleasant Valley & Utah_----- WiGcuelniaen es 1,000 


‘Taken of stockholder to represent balance due on new 
stock of the bank and standing in the assetsas.--.  ---- 9,000 
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100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- 

tomer can be aes ee an. 10 
Three notes of W. B. Worcester, 6,000__...--------.- 6 agg” SEG 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I shave. adel to the 
most striking features of the loan account. In summing up the situ- 
tion I have to say that on the 26th instant I made a statement 

of the condition of the bank to the directors. This statement 
36 I preferred to put in writing, but as they objected to that, fearing 

it might reach the public and thus prejudice their case, I sub- 
mitted it without manuscript. On the 29th, at the request of the 


directors, I made a statement to some forty gentlemen, composed of 


the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
& promiscuous body, it was much less complete than my first state- 
ment.to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into 
this report. The names of the directors, whieh will be found 
under the head of general remarks, are among the most honored 
names of Boston’s business men, leaving out the name of A. I. Ben- 
yon. My view of the situation from the first has been of the most 
serious character. Much of the paper upon which reliance is placed 
to me looks doubtful, and Iam yet to be convinced that the losses 
may not approximate seventeen hundred and fifty thousand dol- 
lars—possibly more. Although it must be admitted that the dis- 
honored checks of Weeks precipitated this disaster, it is to me equally 
clear that the enormous issue of certificates as a matter of credit on 
illegal and questionable loans would have brought ruin in the end, 
and that the end could not be far off. In conclusion I ean only 
say I have failed to find an explanation of these strange transac- 
tions, and, if not based upon criminality, must be explained by idiocy 

or insanity. I shall advise the Department immediately of the con- 
clusion reached by directors. 


DANIEL NEEDHAM, ie 


To the Comptroller of the Currency, Washington, D. C. 
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OFFICE OF COMPTROLLER OF THE CURRENCY, 

WasHINGTON, December 13, 1881. 
Sir: I had a conference with the committee who arrived here 

yesterday in reference to the affairs of the Pacific National Bank 
It is proposed to make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is paid up the 
capital steck will be unimpaired and the bank in possession of 

abundant funds to meet all their obligations. 

request that you will, immediately on receipt of this letter, write 


me in reference to the present condition and prospects of the bank, 


and if you see any reason to doubt its ability to resume business, as 
proved. 
Very respectfully, 3 JNO. JAY KNOX, 
Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 40 Milk street, Bos- 
ton, Mass. 


Exarpir 7. 


OrFIcE DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
{5 Mitk Street, Boston, Dec. 14th, 1881. 

Sin: Your letter of the 15th is at hand. 

In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central National Bank with reference 
to the adjustment of the disputed claim is perfected and an obliga- 
tion Is given by the directors guaranteeing a certain amount of 
doubtful paper, which amount ts stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on - 
present capital of the bank, as it now stands on the books, would, 1 

my judgement, make the bank solvent. 
38 Many of the directors have the full confide mee of the pub- 
lic, and, under the conditions I have specified above, I should 
have no doubt of the full ateasy of the bank to resume, 


mi wea I mean the nt $500,000, Nopeilior with aaa new $461,300, 
making subject to assessment $961,500.. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National-must also fall, and the w icaprem 
MnjUury could not be estimated. 

[am gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful man: agement will undoul tedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would hke your approval to piace my clerk in 
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charge during more or less of the temporary absence I may make in 


| continuing » my work of examinations elsewhere. 


V eri respectfully, DANIEL NEEDHAM, 


Nat. Bank paint ner. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. 


EXHIBIT 8. 
Resolutions of Board of Directors, Dec. 14, 1881. 


Boston, Dee. 14th, 1881. 


At a meeting of the board of directors of the Pacific National 
Bank, held this day at the banking house, the following preamble 
and resolutions were un: inimously adopted : 

Whereas on the 18th day of November, 1881, it-was discovered 
that the Pacific National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 

And whereas sinee the date named the directors, assisted 
39 by Col. Daniel Needham, national bank examiner, and Wm. 
J. Best, have been engaged in an investigation to determine 

the liabilities and assets of said bank ; 

And whereas said investigation enables said directors to fix the 
apparent Habilities at $6,774,633.60 and the assets at the par or 
nominal value of $6,782,558.55, showing an apparent excess of assets 
over habilities to the amount of $7,924.93 ; 

And whereas said assets are not now worth their par or nominal 
value, but would probably realize in cash, with judicious manage- 
ment, $5,308,895.34, which would leave an apparent deficiency of 
$1,465,738.26 - 

And whereas, in the adjustment of the account of the Pacifie Na- 
tional Bank with the Central Mational Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $515,400, and 


has also agreed to return to the Pacific National Bank wood assets of 
- 


said bank now held by said Central National Bank as coltateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1,095,085.71 - 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reorganized, in order fully to protect all of the interests 
involved; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the association ; 

And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return $350,000 of additional checks in a 
few days: Therefore, 

Resolved, That, in the opinion of the directors of said bank, the 
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interests of both creditors and stockholders require its early reorgani- 
zation. 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,300, upon condition that said Weeks shall return to this bank 
$350,000. additional checks, as agreed, before said assessment shall 
be made. | 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the pay me nt of $155, 780 .71 out of the assets by them classed as 
“doubtful” and ‘ “bad,” aggregating the sum of $1,475,663.19, and 
now treated by said directors as possessing no present money value, 

the condition of said guarantee being that it will cease and 
AQ determine so soon and: so far as the said sum of $133,785.71 

shall have been realized from said “doubtful” and ‘ bad” 
assets, and said directors shall be held only for so much of said sum 
of $155,785.71 as may not be realized from said “doubtful” and 
“bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said guarantee of 
$135,785.71 will place said association upon a sound financial basis; 
neverthe less, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it 1s to the interest of the depositors and creditors to agree to a reason- 
able extension of time for the payment of their sever: alclaims. Ree- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one 5 year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500,000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to perfect said scheme of reorganization. 

A true copy. 

(Signed)  - EDWIN W. FOWLE, 


Sec’y pro tem. 
EXnrbir 9. 
Stockholders’ Meeting. 


Tuespay, Jan. 10, 1S82—11 a. 


The annual meeting of the stockholders of the Pacific Viatoais 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president, 
Lewis Coleman, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last meeting were read and 
approved. 

President Coleman briefly alluded to the suspension of the bank 
Noy. 18, and to the circumstances which led to placing the books. 


| 
| 
t 
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and acconnts of the bank in the hands of Col. Needham for exami- 
nation. He then introduced the bank examiner, who presented the 
following report: 

Col. Needham’s report. 


In accordance with the: unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which im- 

mediately precedes it. 
+] On the 3lst day of January last I came to the bank to make 

an official examination. I was welcomed by the president, and 
immediately commenced my work, taking the condition of the 
bank at the close of business that day. [I continued the exam- 
ination from day to day and time to time until its final conclu- 
sion—seeing, as [ ean now recall, only two of the directors besides 
the president, with whom I held conversation. To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issning certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what I 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy: 

Wasuineton, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 
on the 35lst ult., has been received. 

The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,585.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
eold certificates, which it holde to the amount of $195,000. The law, 
however (see. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such certificates within the preceding seetion; and, as 
your bank does not belong to the clearing-house association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that 1t would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and itis hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, I must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certificates above referred to cannot 
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be counted as any — of the lawful money reserve of the asso- 
ciation. 

The hability of to the bank for money borrowed is reported 
as amounting to , and, if so, is excessive, contrary to law: See. 
5200 United States Revised Statutes provides that the total habil- 

ties to a national bank of any person, company, corporation, 
42 or firm for money borrowed shall at no time exceed one-tenth 

part of itsactual paid-in capital stock, and to this limit all accom- 
modations granted by the bank should be confined. The indebtedness, 
if still excessive, must, without unnecessary delay, be reduced to at 
least the prescribed limit. It is stated in the report that , who 
is indorser upon the paper above mentioned, and also upon paper 
of , has himself borrowed from the bank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. 

The bank is reported to be liable to the amount of $898,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $508,500 are said to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $595,512.99, the examiner says: “ Money. is borrowed of 
bya piedge of discounted paper as collate! ‘al,and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this | 


Issuing of demand certificates, 


and parties securing loans in this way indorsed the certificates and 
pledge them as collateral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly from 
other parties and banks. Of course such certificates do not bear 
interest, but the bank loans its credit,and in this way a very consid- 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 
* * * Tn a time of general business embarrassment such a 
system of extended loaning might be attended with peril. There 
is no better established principle of Jaw than that corporations can 
only lawfully exercise such powers as are specifically conferred 
upon them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. &W. Seligman & Co. v. Charlottsville National 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western district of Virginia during 
the fall term of 1878. Thedecision of the court will be found in the 
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. > 7 . r OW a71 > 
December, 1879, number of the American Bankers’ Magazine, 

45 pages 465-469. The practice described by the examiner 1s 
irregular, and you are notified that it 


Must be at once discontinued. 


+ © 


The amount of rediseounted paper reported—$416,312.57—is very 
large, and shows that the business of the association is too much 
extended. While the right of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the operations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. 7 

In this connection attention is called to the provisions of see. 5202, 
United States Revised Statutes. 3 

The examiner states that he criticised a large loan to , being 
fully satisfied that the security thereof, merchandise, could not be 
hejd under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. It 
should be properly arranged if it has not been before attended to. 

Please let me hear fully from you in reply to this ietter at an early 
day, and inform me what action will be taken with reference to the 

various matters herein brought to your notice. 
Very respectfully, s 
(Signed) | JNO. J. KNOX, 
Comptroller. 


‘To the directors of the Pacific National Bank, Boston, Mass. 


This communication, together with the answer, was evidently read, 
in whole or in part, to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president 


| | In reply: 
| Fes. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. | 
Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them serzatim. ‘The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the 
| spirit of the law, and so exempt from censure. We daily receive 
and pay large amounts in our dealings with other banks, and 
t4 so have adopted these certificates for the same reason ‘that the 
other banks did, to save the risk and inconvenience incident to 
an almost continuous handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association is 
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purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made to 
bear upon us In a way never contemplated by the framers of the 


law. —m—— loans have been materially reduced, and before’ this 
reaches you will be still more so, and in a short time will be entirely 
paid, . 


The amount to the credit of certificates of deposit is made up 
mostly of amounts déposited by individuals, firms, and corporations, 
who, having no regular account with us, preferred to receive our 
certificates 1n place of a pass-book showing the transaction. The 
amount held by the * * * was so placed by mutual agreement 
between * * * and the writer, believing this to be 
3 A more legitimate way 

than that usually adopted, of one bank drawing upon another, and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. , 

In regard to “ loaning our eredit,” we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. | 

In regard to rediscounts our position is this: We have a large 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. ‘This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “ rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
in some cases oftener, such sums as their neighbors may have to 
spare for the moment, with a liability to be called on for repayment 
at a moment’s notice. * * * In regard to loan of , fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 

plete. Penk 
45 Permit us to add that in many years of banking experience 
in this city our views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which’ goes to show, to our mind, that conservatism is a 
relative term, and that which would be considered rashness in some 
vases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 
I remain, your ob’t servant, 


(Signed) A. I. BENYON, Pres’. 


| 
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[ am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of | 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 


present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. | 

On the evening of the 18th of November, alter the suspension of 
the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. : 

Its credit has been loaned in five ways, two of which are not un- 
usual. | 

Ist. There have been large rediscounts of paper. The redis- 
counts on the Slst of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,343.57 ; at the 
time of suspension, Nov. 18, 1881, they amounted to $685,579.61, an 
increase In the nine months and a half of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it | 
46 Possesses only in its credit. 


lor instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Nov. 18, 1881, of $13,711.° But it 
must be remembered that the bank takes a liability on the payment 
of every dollar of its rediscounts. o 

It is generally inferred that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and the in- 
dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below. the best 
market rates of money on ordinary business paper. | 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already having gone to protest. | 

The second form in which the credit of the bank has been loaned 
has Leen in verrowing moncy on discounted paper and guaranteeing 
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the paper. This amount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing at a 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way. outstanding Nov. 18, 1881, was 
$200,000. 

A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less length of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature In banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposits. On the dist of January, 1881, 
the certificates outst: anding amounted to $931,975.17, and on the 
18th ef November, when the bank stopped, they -ageregated § $1,698,- 
916.55. The advantages supposed to be secured by the bank by this 
process were very gre at. 

Parties taking certificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
have had no chance of se curing loans if the money had been paid di- 
rectly from the cash. The temptation to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light 

to-day, they promised large amounts of poorly-secured paper, 
47 upon which greater losses may safely be calculated. Enor- 
mous amounts were loaned by this process in the few months 
immediately preceding the suspension of the bank, and loans of 
$100,000 at a time, on most questionable, if not absolutely illegal, 


collateral, and in violation of law, were made in several instances, 


and this, too, when the bank had no funds to loan. 

The fifth process of loaning on eredit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New. York correspondents without receiving an equivalent in 
bankable funds. The practice undoubtedly grew from a small be- 


ginning, but 


Culminated in an enormous. aggregate. 


The process was this: The party most largely In interest would 
in a memorandum in the morning of such checks on New York 

r Boston as might be needed for his day’s business; then checks 
weal be drawn by the cashier of the Pacific National, under the 
general direction of the president, me after being regul: rly entered, 
would be given to the party In waiting in exchange for his simple 
memorandum. ‘These cheeks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
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this line of illegitimate business for weeks and months and have no 
suspicion that there was something wrong it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- 
modation brought to the bank clearing-house funds to cancel the 


morning obligations. These New York and Boston funds passed 


regularly through the clearing house until Aug. 9, 1881, at which | 


time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 
$50,000 was held back, and on Sept. 3 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advantage. | 

When questioned with regard to the matter the only reply which 
could be obtained was that it was done 


To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- 
48 posed in the president, the directors had a cashier taken from a 
neighboring bank, of good repute among those who had known 


him long and well. Upon him they relied for the management of the 


eash, and to him all these facts should have been known ; but he, re- 
garding the president as the supreme power, did not stop to criti- 
cise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks, 
against which there was only the name of one man, aggregated 
$1,262,500. | 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centuin, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. ) 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. 

7 DANIEL NEEDHAM, 
National Bank Examiner in charge of Pacific National Bank. 
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Address of W. J. Best. 


I wish, gentlemen, that we met under pleasanter auspices than 
those in which we assemble here to-day. It isalways an unpleasant 
task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific National Bank on Noy. 18, 1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell wh: at there is in 
this bank with which to meet its liabilities to depositors and credit- 
ors. In ascertaining the Habilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Nov. 
18,1881. The liabiliti#s, however, have been ascertained with the 
utmost care, and when I vive you the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. [have handled, I believe, every note in the 
49 bank, have examined it both as to its form and value, and have | 

taken such measures.as were possible, and seemed to me neces- 
sary, to ascertain its actual value, a reasonable time being allowed 
to convert the assets. 

The nominal value of the assets, divested of every questionable 
item, is $5,764,613.47, and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than $ $750,- 
000 of claims against one man in this city, and treating as an asset 
only the sum which we know will be paid in probably to-day, but 
certainly within the next forty-eight hours. 

The liabilities consist of three classes. First, there is a liability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the Habilities 
under the second head is $5,154,592.21; the lability to stock- 
holders is $961,500, and upon circulation $450,000, making a total 
of $6,565,892.21. Deducting the estimated value of the assets from 


the liabilities, we find an 


Apparent deficiency 

of $1,516,133.389. I say “apparent” because a very considerable 
portion of the sum named wecan offset by exchanging securities _ 
discounted paper, classed by us as“ doubtful,” and which do not appe: 

in the estimated value of the estate of the bank, for demand pas te 
and cashier’s checks now outstanding. I have traced many of these 
transactions, I think a majority of them, and have come to the con- 
clusion that we may safely assume to exchange the doubtful 
assets for the obligations of the bank, about $370,000, which would 
go to reduce the deficiency. As to the remainder of that de- 
ficiency, I have proposed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hundred per 
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cent.; second, by their either putting in cash or good security for ; 
$150,000, in addition to the assessment upon the stock which they : 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not collected, then 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management of this 
bank borrowed money, the collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 

in which [ have just stated. - 3 
50 Independently of the assets, which we consider doubtful, 

there is about $750,000 of a claim, as already intimated, which 
we take no notice of whatever, and which some of the best-informed 
| men in Boston say is likely to yield a very considerable amount to 
| ‘the bank. The person concerned says it will all be paid as soon as 
: he can get on his feet and be able to | 


| teadjust his own affairs 

and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that isa mere promise, and would not serve asa 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
| counts themselves, rather than take the record from the books, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000, as 
compared with their condition on the night of the 18th of Novem- 
ber, 1851; that is to say, promises of individuals and corpora- 
tions to which there is no collateral, the promise being of little 
or no value, have been strengthened by guarantees or indorse- 
ments, or by the putting in of good collateral, in the sum of $500,000. 
There are other ways in which the directors have greatly improved the 
condition of the bank; and if their plans should meet with your 
approval, as they have had the hearty approval and indorsement of 
the Comptroller of the Currency, I repeat the remark of a minute 
ago, that I see no reason why this bank may not in a short time 3 
resume business in a condition which can hardly fail to make the : 
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assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and mi: iybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. | 

In this connection, as an evidence to you that everything has been 
done, thus far, that was possible 
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not only of the depositors and creditors, but also of the stockholders, 
[ should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, w orth in cash, 
I think, $100,000. This, of course, will go as soon as it can be real- 
ized upon to help make good this great breach in your assets. |] 
believe there are other properties, of what amount I have no knowl- 
_ edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seming unwise to regard them as worth 
anything. 3 | 
There i is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. | 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and | can assure you 
that everything that 1s in this bank has been thoroughly sifted. 


(ueries. 


A STocKHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? 

Mr. Besr: I am not able to answer that question. J had no con- 
nection with the bank until about the 28th of November, ten days 
after the failure. My only relation previous to that time was that 

f its largest depositor. The money now here in my own name and 
in the name of a corporation of which I am president amounts to 
about $260,000 or $270,000. 

QQ. Over what period does this indebtedness run ?- 

Mr. Best: 1 think some losses of the bank originated in trans- 
actions made several months previous to the vote for incre: ising the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one of its debtors on Nov. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? 

6—1241 
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Mr. Besr: That is a question I cannot answer. I have only ad- 
dressed eiialt f to ascertaining the bank’s condition on the 18th of 

| November. 
2 Q. That question has not, then, been looked into by you at 

all? 

Mr. Best: No, sir; I have only addressed myself to the one date, 
Nov. 18. | 

ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. Best: Iam ata loss to know how to answer that question. 
I am not, myself, a stockholder, but should the bank go on I am 
likely to be. The law prescr ibes that when an assessment is ordered 


t 


three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 


thirty days shall be given, and, unless payment be made at the ex- 
piration of that time, the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
meift, and I am hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors here—that before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselves raise the money 
for the assessment without difficulty. 

(). I desire to know whether the cashier has not given a bond, 
and, if so, for how much, and whether his securities are good. 

Mr. Best: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
cuted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

Q. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital ? 

Mr. Best: Perhaps it would be better for the counsel of the 
bank to answer that question,as I am only a merchant. The 
articles of association must conform to the law, and the law, 
I believe, is explicit upon that point. The counsel of the bank, Mr. 
Stone, could make that matter much plainer than myself. 

A stockholder called for the reading of the provision of the articles 
of association | 

For increasing the capital stock, 


and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Stal tutes, to any 
sum not exceeding $1,000 000; also sec. 11 of the by-laws, providing 
that whenever an inerease of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscription 

book to be opened, and, if any stockholder fails to subscribe 
a5) the directors shall determine what disposition shall be made 

of the remaining new stock unsubscribed for, and from the di- 
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rectors’ records to show that $461,300 of new stock was subscribed 
for, represented either by certificates of stock actually issued 
or in receipts, on the surrender of which the parties who ‘took 
them are entitled to their certificates, and the remaining $38,700 
unsubseribed was canceled; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of capi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. 

The call of the comptroller for an assessment of one hundred per 
cent. on the capital stock. was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dee. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the boara of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. 


A running discussion 


ensued upon the expediency of passing the vote. Mr. MelIntire, 
of East Cambridge, holding two shares, said it was a legal ques- 
tion whether the old stockholders could be assessed under the 
eall. He wanted action postponed and a committee appointed 
to examine the accounts and report. He wanted to know whether 
the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and “declining to take part in the proceed- 
ings. 

Mr. Hodges also thought the question should be settled whether 
the old stockholde srs could be assessed, and favored postpone- 
ment. . 

Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of immediate action, among 
them J. F. C. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry D. ITyde, all agreeing that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the com p- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “ question,” and some impatience mani- 
fested at the delay. | 

The stock vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F. C. Hyde, and Dwight 
Chater a committee to collect and count votes. The ballot pro- 
ceeded. 
o+ The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
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upon all outstanding stock was carried by a practically unanimous 
. vote. 7 
The total vote represented some $600,000, out of which only about 


P - $10,000 was opposed to ordering the assessment. 
i Directors elected. 
: The following directors were chosen by a stock vote of 4,727 shares 
: against eighty scattering votes: 
5 Lewis Coleman, of Boston : John Shepard, of Boston; M. Dyer, | 
¢ Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker r, of Mal- Ss wa 
: den; Edwin Ray, of Newton; J. H. Sanborn, of Newton; E. M. : 
Fowle, of Newton; George H. March, of W atertown : Arthur Sew- 
| all, of Bath ; John E. Cassidy, of Boston - John Fallon, of Law- 
| rence. 
Present condition of the bank. 
The following statement of the bank’s condition Jan. 10, 1882, 
was submitted : 
7 Par value. Estimated value. 
Bo SRE RA S07 8 oN 2a $12,743 68 $12,743 68 
U.S. bonds to secure circulation—--_- 500,000 00 500,000 OO 
Beast I ok 2 -- 15,500 00 15,500 00 
| From banks and bankers_---------- 196,049 93 196,049 93 
| Bonds, mortgages, and stocks___--~_- 273,000 OO 249,000 00 
| Pledged to International Trust Com- 
pany on account of $200,000 loan, | 
not included under any _ other — 
a tad Kt ni 90,000 00 ste on OO 
Cashier’saccountand cash items _....__- 145,038 90 93,250 49 
| Receiving teller’s items-_-_----------- 57,745 02 49,558 22 
| Notes and bills discounted, etce., includ- 
| ing real estate mortgages and stocks 
cared ss Mele 2... 4,393,988 40 — 3,739,656 50 
RUT TON iis Sa eek tia a nection ener nn 26,539 55 "10000 00 
Peeve MANNE sk se 1,000 00 1,000 00 
a 4. CORR, COONS ls 135,000 00 135,000 OO 
Difference between estimated and par 
FRING icin cic x Se scile RAGAN acct ccs cigs. “plied oe 714,894 65 
$5,764,653 47 $5,764,653 47 
SII tes sls cine Ks tice ceien oes eich, wide he 450,000 00 
| 5d Deposits and creditors : a 
A—Deposits subject to check -_----_- $1,060,615 10° 
>—Certificates of deposit-____- .---- 1,728,762 53 
C—Due banks and bankers. _--.--- - 1,679,189 97 
FOC MOONS 2... -...--.—. 685,589 61 
E—Unpaid dividends._..-.-_---_--- — 485 00 
: $0,154,592 21 
DOU DN aa oo ine - were non 961,300 00 
$6,565,892 21 
demon 
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Recapitulation : 


Par value. Estimated value. 
Assets—Kstimated value, as above--.  ---~---- $5,049,758 82 
Parnes) sain sree paladin: Salis ile wei 6,565,892 21 
Ppperensh Gee iss oe oa cd ain wenn $1,516,133 39 
Margin on loans in namesof individuals $25 000 OO 
Premium on U.S. bonds, about___~_- 10,000 GO 
FMRC RRC We 8 HRN Ses Mapa 961,500 OO 
Directors’ euarantee WUE oe ca kw 150,000 OO 
Doubtful assets ($ 714,894.65) Rian ~ “S69833 39 


$1,516,133 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended to that duty, and report as follows, viz: Whole number 
of votes cast, 5,549, representing 0,049 shares, of which 5,494 are 
in the affirmative and 55 in the negative. 

(Signed) _ J. H. BENTON, Jr. 
DWIGHT CHESTER. 
RICHARD STONE, Jr. 
SAMUEL WATTS. 
JAMES F:; C. HYDE. 

Adjourned. 
J. H. WHITAKER, Secretary. 
56 eee 10, 
Record of Directors’ Meeting. 

SATURDAY, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive committee to aid the bank examiner in the examination of 
the security of the bank, with full power. 

Attest : J. M. PETTEN( nar Cashier. 


Exuipit 11. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


Orrice oF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Srreet, Boston, Nov. 26, 1881. 
Sir: I have made a statement to the directors of the Pacific Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. | 
They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 
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My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tuesd: ay forenoon of next week. 

I do not think my investigation of yesterday and _ to-day has_ 
made the matter more hopeful. The directors, however, are very 
a I hope they may have full opportunity for delib-. 

ration. 

I was in error in my statement that Mr. Weeks was not using 
checks of the Pacific one year ago, or at the time of my last exam- — 
ination. I made the statement from the testimony of Benyon, the  @ 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examination of the stub-books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 

examination were all apparently regular clearing checks and 
57 ° passed regularly and in amount not sufficient to attract any 

attention. At thet time Mr. Weeks was unquestionably 
solvent, and continued so for several months afterwards; and the 
first clearing check which came back to the Pacific was the 9th of 
August, 1881, for the sum of ten thousand dollars. 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. 

Very respectfully, y’r ob’t s’v’t, 
DANIEL NEEDHAM. 


ee 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. 
EXHIBIT 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2378. 
Examiner’s report of the condition of the Pacific “National Bank,” 
located at apres in the county of Suffolk, State of Massachusetts, 
at 9 o’clock a. m., Mareh 11th, 1882. 
Lewis Coleman, president; E. C. Whitney, cashier. 
Resources : 
Dollars. Cts. 
1. Notes and bills Giscounted......... 2 .un. -$2.436,962 64 ~~ 
eh PORN ee a. na linia ee ae, 2,184 89 
3. U.S. bonds to secure circulation .......-.....- 500,000 


4. U.S. bonds to secure deposits____.........--- 
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6. Other stocks, bonds, and mortgages_--------~- 664,672 46 
Temporary or demand loan__.-.--.--.-._-.. . 702,854 06 

7. Due from app’d reserve agents, viz.._---.------ 845,202 12 
Suspense account due on assessment ~--- .---_- 004,500 

8. Due from other national banks__--_-~--.------ 36,545 74 


Dollars. Cts. / 
9. Due from Siate banks and bankers____--_--_- | 
PO ROMAINE TRO saci ricer idee nal ste en pic bes ese inb ean 
ER TIRNOY FORT NN hs a i ei cnn nk - 835,041 88 
22: Prarniture a Tei he ee ene 
i3. Current expenses... ........ ecw mee a fo 
58 Se RI I ei kd: Oni oa el wos ts 
15. Premitemse paid... «... ....- os Risn Seme | 
Revenue stamps.__. ........-.- side al cba te tals Renal -. Sk BS 
16. Checks and other cash items___. ~~... .--__-- 91,141 80 
17. Exch’s for C. H., inelud’g gold ch’ks____- ._.-_-- : 
18. Bills of other national banks __- SU MESS Mist on re! os Fee 
1 Fie OF ial WON i i ee 
20. Fractional currency (includi’g nickles)_~—-—-~~ 
21. Specie, viz.: 
PeVOR GO inn cndeucawa Gees mae oes. 0,049 68 
CEPR CR isch oh is a ee le 
ERE RI ST HLS Me AE aR 3,576 62 
22. Ecol bender Oke <a cig es ee ee 
23. U.S. cert’s of dep. for legal te i oh ee eg ee 
24. 5 p.ec. red’n fund with Trea ong Pes scale REN one 22,900 
Zo. «eer funds with 'Troas. U. B..<< es 2 cscs 
ack sk it tocns ots ep ena na sce nr 
WOME se cigs ea cbU cs ed eo oe 5,999,293 82 
Liabilities: 
1. Capital stock paid in__-- .- (oils te wee Gah ter amebgies 004,300 
Rk RONNIE So ie ei a 607,000 
Bec: UN TTI is i sees ditch nn enn i ee es Saxo 200,000 
ss ING o's: cai Su second bie tas eacabea dh AoC ee oa 
RONG onic. ode ekaa Su oa aos aie 
Sy, MOS pire meen i oe aie ret a Sv 
i re ec cel RCE 
7. Oe OS WOM Ss ee 1 a SEE eee sa 18,291 44 
Suspense PO oe cea, ee nee. Pphates Libre 9 SOO 
S. (areutation reedived.. 25. . se 4.5325 $450,000 
On hand and returned__----:...---. 43,400 
| 406,600 
9. State bank circulation outstanding .....-.-.- ~~ 
Suanenee: COPIICRION.. 5 cs ee ee Se 067,485 3: 
FO: RIE ICI SU a vo iain aches ee eine 435 
59 11. Individual deposits, viz: 
Mussect 16 CHORE caine creo oa. 986,380 67 
Demand certif ’s___- ead Sa Spice eee eS ae 1,108,458 28 
Ue: TNO otek oo ace cule wots eens 
Certified checks ..............- RR OMI te | 
(asnier 6 Checks... 000... yo eet ee ae 
12 wited States: denemte........:.5...2...4-=.- 
15. Deposits of U.S. disbursing officers. ..------- 
4. Doe to national DAMES. 4. ok ee a cas 929,817 51 
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Dollars. Cts. 


15. Due to Stute banks and bankers________ _.. -_-- 


i 16. Notes and bills rediscounted___.-_.___-___~- _. 882,895 99 
bi eee. PR a sdk a deh nies BE SANT D Me rhee? Se 509,701 32 
OI « | a eS ae eee eas 18,130 27 
A i a ee ae $5,999,295 82 
Dividends and Surplus. i 
(Section 5199 of the Revised Statutes of the U. 8.) 
Date of last dividend, July 1, ’S1; amount, $15,000; carried to 
surplus, $14,259.48. 
Loans and Discounts. 
On paper with two or more individual or firm names— Sd,753,856 98 
On single-name paper (one person or firm) without 
RE Cie i iia kc kere ea wala 162,770 85 
On mortgages and other real estate security. -__- - 
On U.S. bonds, payable on demand --_ .._-_-. -----_- 
On other stocks, bonds, ete., payable on demand _-_-_--- 762,708 88 
All other loans... - SAREE ae et “ses tae poe aaa lane 480,499 99 
Included in the above are— 
Bad debts, as defined in section 9204 of the Revised 
St: tutes OU Die tir cs Chi ni een ee eee 3,012 84 
Other suspended and overdue paper-_----.----- ...-- 777,619 84 
Liabilities of directors (Individual and firm) as pay- 
OG oi aire ee Saisieeat Mis it ahaa ian te Sica geedaet 101,607 33 
60 Loans exceeding the limit prescribed by section 5200 of the 
Revised Statutes of the U.S., viz: 
Consist of two items, to wit: 
John Stewartd-_....... Seba 'e Macisa ad ‘gasses bo Renney Se sta ace ee, $100,000 
ae I bis kale ei als eww bn - xn eon eee 
| General Remarks. 
i Bills payable consist of memoranda given to the Central National 
Bank, to wit: 
$19,701.52, payable six months from January Ist, 1882. 
ry $400,000, payable one year from January Ist, 1882, at four per 
a cent. interest. ; 
t | $70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
| interest, with bonds as collateral, payable at the option of the bank. 
The checks drawn on the Eliot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which I had 
| not expected to come to the bank from the Central National, were 
| accepted through Mr. Weeks, in his settlement, as is fully explained 
| 
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in my correspondence with the directors, a copy of which is em- 
braced in this report. 

Bank accounts all verified in accordance with the requirements 
of the Department. | 


Cash items consist of the following, to wit: 


Fractional bill and curreney_—_-_-- --- Dei aie ceed. 1 60 
Memorandum for interest due from Edward Crane for — 

TINIE i igo ene apie ae OEE EN RT Poel oy eRe OTP MeO 2,797 O08 
memorandum for cheek. W. J. eek. ..2<5 su nuk BS 
Memorandum checks, E. M. Fowle_--...-..--._------ 2.875 03 
Memorandum check, fF. EB. Bryant... <2... .... 2. ZAl Ti 
Cash check, Lewis Colemiati. occ el Re HE 19,300 
Cash check, Shepard, Norwell & Co._--.-..----- -- seeing ee 19,000 

. , Lewis Coleman i: 2). Panbanabik meses 10,000 

Cheek on Do. ROSS SEE RES Es ond See 968 50 
61 “ “Pacific Nat'l Bank, W. 8. Denney, treas. 7,000 

Check good on opening, J. V. Fletcher & Co.---. 10,000 
Check good on opening, ©. EK. Morrison.-.----------- 5,000 

PP. Maa Sav St a hart al ot 1,000 

- Do. BEG eo SER, Meas eA OS ee eR RO ae Er 100 

= e ERR eal ota Sap 7 eR BI me ee ee ee 5,000 
Cash paid on W. P. H. note, W m. P. | eee ee seiaa 5,109 17 
IN irises Ss cnc dvi ss ok shag reds nag ace a were 245 
SI cs cick se nie acids oleae Said aiiektad cs Sa cate sab icnicasogPiioh sean o 69 


91,141 80 


Memorandum checks are said by the president to be good. 

Cash paid on W. P. Hunt’s note, 5,109.17, will be e arried to loan 
account, the note having been endorsed by the Pacifie National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. Coleman. Check on Pacific by W.S. Denney, 
treasurer, is drawn against a balance on the books of this bank. 


Other stocks, bonds, and mortgages consist of the following items: 
| Dates of deed. 


Nantasket Company bonds -_----------- 115,000 
Framingham & Lowell R. R. bonds.----- 4,000 
Brown, Riley ee er secraco ako tne ciao 64,000 
atest (5; GOte o dds ae weo 2,000 
,B. & Q. bonds. 100,000 


Five Cent Savings Bank 4 iY pais « 12,000 


Home Savings Bank, Marcus note secured 


by mortgage ies rapiiia ial d cles ose areca 22,759:°17° Jan. 25, 81. 
Nathaniel M. Jewett, mortgage of real es- 

ee Ek; PHONO oid sien moe erence 100,000 = =——(as«éeet. 7, “S53. 
Thos. Lord & H. G. Parker, trustee note se- 

cured by mortg. of real estate --------- 58,450 52 Nov. 17,’81. 
IK. M. Fowle, trustee mortgage of 

NS Epp OME Fete ET) Sy He 4,500 
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| Dates of deed. 
Amid hounes at OR a as 1537 17 6,087 77 May 28,’79 
Mortgageof German Lutheranechureh 380,000 M’e’h 8, ’82. 
62 Ellenville Gas Light Co. bond, 500 
IRIE oo uc a 400 
Lebanon Spring R. R. Co.’s bond (rece’v. 
WEED ccdiescissmcn pbc cus pawn 15,000 
527,647 46 | © 
Clark Insulated Wire Co., 1,401 sh’s, par 
PN ieee an es oa ee 39,025 
Danville & Ohio R. R. bonds.____-_-.-..-- 3,000 
Utah & Pleasant Valley R. R.....-.----- 99,000 


» 


664,672 46 

The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law to protect the bank against loss by 
paper held by the bank. 

‘Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,483.54, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a> 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 

Other real estate consists of the following items: 


Amount. Date of Deed. 
Deed of land in East Boston_---- 4,500 April 4th, 1881. 
ws = - Newion —. 10,000 Noy. 8th, 1881. 
“ “from A. A. Marcus — 10,000 Oct. 21, 1881. 
x “Taunton Savings B’k — 7,500 Deed to come. 
Real estate, Commonwealth ave- | 
PRs acs wd selene rice ka gp arbon M’ch 11, 1882. 
Real estate Mystic avenue_------ 14,276 97 Feb. 20, 1878. 
We STN in assis Sohne 2.164 91 Sept. Ist, 1581. 
. Whitney property---- 15,000 Deed in transit. 
. Wm. Samet © ... -2,200 Ocean Spray. 
July 25, ’79. 
Realestate, Camden & TremontSts. 14,500 Dee. 6, 1881. 
63 Real estate, Albion, Clifton- 
dale, Purchase Sts.___-_ 18,500 Jan. 20, M’ ch Th 
Real estate, Chas. Hurlburt, Dale 
= Sp Meanie ep: ae SEES RIO = Cs ee eee 5,100 Apr. 9, 1880. 
Real estate, Hotel St. Leonard__. 45,000 M’ch 7, 1882. 
‘ “ Commonwealth Hotel, 50,000 o: 3h. 3Oee. 


300,041 88 


PETER BUTLER, RECEIVER, &¢._ 5] 


This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. 

It 1s impossible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. 

Paper classified “Bad debts,” $3,612. Sd, consists of several items, 
which should be charged off. 

Paper classified “ Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
hess. 

Before concluding my examination of this beak [ addressed 
letter to the board of directors, of which the following is a copy: 


To the directors of the Pacific National Bank : 

GENTLEMEN: You are in session to consider the most important 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 
sults. Upon your ac tion to- day must rest largely the reopening of 
the bank, or the passing of its assets into the hands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 

To-day the question is aia to you, Is the bank now solvent? 

64 Can it be rehabilitated and placed with the other solvent 

banking institutions of Boston and enter safely into the legiti- 

mate competition for a legitimate business and have the result 
crowned with success ? 

You have directly or indirectly seanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I understand, in every case which has been made a matter 
of record. 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, | ask you to weigh 
fully the certainty of the liabilities and the uncertainty of assets, 


i 
| 
| 
| 
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which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and elghty- 
one thousand dollars, some sixty eight thousand dollars of whieh has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “ other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most of which could not find a ready market at prices very con- 
siderably below the individual and aggregate values at which they 
stand in the bank’s assets. 

I must remind you of the time and demand loan, constituting the 
ereat bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which vou assume of payments 
on call, and in four, eight, and twelve months, from January Ist, 
1882. 

I must remind you of the real estate depending for its disposition 
upon a variable market. 

I must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 
capital has not yet been paid in. 

{ must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand doliars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Eliot National Bank, 
and which did not appear upon the books of the Pacific National 
charged in the Eliot National Bank account. 

[ am aware that the outstanding checks are prima facie evidence 
of the indebtedness of the bank, and I am also aware that they were 

grouped with checks recognized in all hands as bona fide in- 
65 debtedness of the Pacific ‘National in a final adjustment of 

the unsecured checks held by the Pacific National against T. 
C. Weeks, who, otherwise, by this settlement, seemed powerless to 
contribute : anything in liquidation of his debt. 

With this review of the principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank, I ask your careful and mature action, keeping constantly 
in mind your duties to the creditors and stockliolders of the bank 
and the great public, whe will, of right, discuss the result of your 
action. | 

Very respectfully, : DANIEL NEEDHAM, 


Natl Bank Examiner. 


To which the directors returned a reply, of which the following 
is a copy: 
© | Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 

Sir: Your letter of this date has been read and earefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 
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of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed with the re- 
sponsibility we assume when we decide that the doors of the bank 
call again be opened for business and its obligations met as they 
have been arranged with a very large proportion of the creditors. It 
has been by careful consideration that the lability of the bank on the 
two checks held by the Central National Bank, aggregating three 
hundred and fifty thousand dollars, upon which T C. Weeks 
had paid twenty-five thousand dollars, have been id omtie in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a liability hereafter to be contested in 
the courts, involving large expense and uncertain results at the best. 

In view of ail the facts in the case, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully equal to its liabilities ,and are not only willing but desirous of 
taking the responsibility which the reopening of the bank’s doors 
for business i Imiposes Upon Us. 

In behalf of the board: 

Respectfully, LEWIS COLEMAN, Pres’t. 
DANIEL NEEDHAM, 


Examiner. 
To the Comptroller of the Currency, Washington, D. C. 
66 | ExuiBit 15. 
Letter, W. J. Best to Comptroller, March 14, 1882. 
Wasuinaton, D. C., March 13, 1882. 


Hon. John Jay Knox, comptroller, ete. 

Sir: Referring to our interview of vesterday, concerning the 
Pacific National Bank, | beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired more particular in- 
formation than had been furnished by Col. Needham, national bank 


examiner. 
Under the head of “ other stocks and bonds and mortgages,” the 


bank holds— 


Nantasket company bonds. ~--- a PERE LES RES ee PRR To, BA 125,000 
Nantasket company stock -_..--.---- daneeane ss cabins aeolian aba 64,000 
Utah & P. V. &R.-R. bonds: ...- Site ve sciakoatt ie 2hcia eccolnumNia eee ake -- 99,000 


These items aggregate $228,000, and are now worth only about 
75 % of their face. value; but, as an asset, I feel justified in saying 
that they are worth par. The transactions through which they 
came into the bank are well known, and | have excellent. rea- 
sons for stating that the persons who placed them in the bank 
can be compelled and will shortly find it to their inte rest to take them 
out again at the cost price of § $288 000. 
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The bonds of the Framingham and Lowell R. R., the Danville & 
Ohio River R. R., the C., B. & Q. R. R., and the Leb anon Springs R. 
Rh. receiver’s certificates, ‘together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 

the indebtedness of an insolv ent corporation. 
G7 The “bonds and mortgages” foot up $217,247.46, wa on 

this large sum the loss will prob: ably not exceed $1 500, which 
‘may be sustained on the $6,037.77 mortgage in the name of EK. M. 
fowle, trustee. The item of $22,759.17 ‘will be offset by an equal 
amount in our own demand certificates, now held by the Home 
Savings Bank. This settlement was arranged previous to my leav- 
ing Boston last Saturday. The rest of the list are amply secured, 
and will doubtless be converted into cash or first-class stocks within 
a few months. 
| Of the “real estate” upwards of $60,000 will be exchanged for de- 
ee mand certificates that were issued for properties taken from the 
per Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
| others. The Commonwealth avenue lands, the Commonwealth Hotel, 
4 and the estate at Camden and Tremont Sts., aggregating $202,000, 
1 | are not rated at their full market value. . I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
| during the spring or early summer. The remainder of the real 
: estate amounts to $71,764.91, on which I anticipate a loss of about 
| | $25,000. 

As to the “notes and bills discounted,” I would say that each 
piece of paper and everything in the shape of collateral have been 
gone over several times by the directors, and that they did not 
hesitate to assume the t ‘esponsibility put upon them by Col. Needham 
| in the letter which he addressed them on the 11th inst. and made a 
P| part of his report. Thelargeamount of “ past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for ther ason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured ‘ 
by collateral or indorsements sufficient to cover the whole amount — 
due the bank. 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
68 tion of the assets, and vou may rest assured that nothing will 
be left undone to insure the most satisfactory results. 

The “surplus fund” and “ profit and loss” amount to $318,291.44, s 
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and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate. In this opinion I fully concur and will 
do alf in my power to make it good. 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. The ‘work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one in any way interested in the bank. Beside reduc- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $ 300,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been teodahh 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $15,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily increasing. 


The surplus that is shown in the bank examiner’s report of the 


condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release, he declares 
that he can and will yet pay to the last penny, and there are many 
conservative bankers, capitalists, and merchants in Boston who be- 
lieve that he will do so. 

Once before he failed, got his discharge in bankruptey, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep dow n, much less suppress, and who, I believe, would 

rather have men say of him that he paid his debts than that he was 

worth millions. Irom all that I know of him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the bank. | 

I shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 

over their individual signatures; meantime you may treat it 
69 as fully authorized under the general powers conferred upon 


me by the vote passed at their meeting last Saturday, a certi- . 


fied copy of which I herewith file. 
[ have the honor to remain, ete., respectfully, your ob’t serv’t, 
W. J. BEST. 
Pactric NATIONAL BANK, 
Boston, March 21, 1852. 
According to our best knowledge and belief, we think thie within 
statement is correct. 
LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARCH. 
MICAH DYER, Tr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON, 
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Nov. 18, 1881: 


a Ui I hn os eee Be eenenye 
ee: ae, A Tee ae seam Ic apioere wie Sis 1246 SAT Ara 


Banks and bankers: 


ON aie as a ee 1,815,936 36 
Howard Nat'l Bank. : ook ban cue 70,000 OO 
D0. Bavings Mane ok kin ccs. : 90,000 00 


See ne EES. Seer e. eae 


March 11, 1882: 


Pratik 20 CIO ios i eceeul same 986,380 67 
Demand certificates___- cs limon ws wiils oka ee 
anks and HORMONE. < 2.5... se Le. 929,817 51 


Bills payable: 


Cent. Nat’] Bank _.._..-.419,701 32 
o C. Savings Bank -- ----- 90,000 00 

509,701 32 
70 Heawmeonnte ........—. iets 382,895 99 
Actual reduction -m liabilities... 2. coo. cee 
RAO S Un ois oie eircom eon 
Extensions to March 11-....---_.- 2,648,267 00 


Do. likely to be secured before the 
Rana a 
Demand certificates carried to sus- 

pense ac. by direction of Col. 


OSS SHES ee ee 


153,733 00 


367,485 00 


NSE SEEN LEAL SOY AIA CTE 


Deduct rediscounts, which it is believed will be paid 
UI a 6 eke i as Cee 


Amount to be provided on resumption ~-----~--- 
ier DOUIREEY BPRS 2... kc 


Surplus in cash, after paying every obligation not 
pune GF Tene ... . kk Lil cin 


Exuiesit 14. 


Pactric NATIONAL BANK, 


105 DEVONSHIRE STREET. Boston, January 2nd. 1882. 
3 ) y 9 


$1,975,936 


685,589 


$5,452,828 


11 


49 
11 


OO 


1,117,254 


382,895 


11 


$734,558 
954,259 


219,901 


We, the undersigned, creditors of the Pacific National Bank of 
soston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 
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hereby, for ourselves and our heirs, executors, and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
_ Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
1882; one-third thereof to be paid in twelve months from 
71 January Ist, 1852; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to have 
the right to anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty-two. | 


EXHIBIT 15. 


THe Pactric NaTIonat BANK, 
Boston, March 16, 1882. 
To our depositors : : | 
By vote of the directors and the approval of the Comptroller of 
the Currency the bank will reopen for businesson Saturday, the 18th. 
Every effort has been made to put the bank again into a sound and 
solvent condition, and the stockholders have been ealled upon to pay 
an assessment of 100 per cent. on their stock, thus making the de- 
positors’ balances secure and available. The bank will be run on 
strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
LEWIS COLEMAN, President. 
Kk. C. WHITNEY, Cashier. 


Exuibir 16. 
(2373.) 
Lewis Coleman, president. FE. C. Whitney, cashier. 


Tor Pactric NATIONAL BANK, 
Boston, April 21, 1882. 


No. 105 Devonshire St., directly opposite post office. 


? 


In December last a notice was received from the Comptroller of 
the Currency, of which the following is a copy: 
72 TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W AsHINGTON, Dec. 16, 1881. 


To the Pacific National Bank of Boston, Massachusetts : 
The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
S—1241 
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three hundred ($961,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capl- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this ‘notice shall have been received by it, a receiver may be 
appointed to close up the eens of the association, according to 
the provisions of section 5234 of the Revised Statutes of the U nited 
States. : 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the ‘Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A..D. 1881. 

[SEAL. ] JNO. JAY KNOX, 
Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1882: 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dee. 16, 1881, there be, and hereby is, laid an 
assessment of 100 per cent. upon the shareholders of the Pacific 
National Bank of Boston, Mass., pro rata, for the amount of capital 
stock of said bank held by each shareholder. 

Voted, That the board of directors notify each sharcholk ler of said 
assessment and collect the same forthwith. 


More than three months having elapsed since you were notified of 
said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty- first (31) day of wed 1882. 

E. C. WHIT NEY, Cashier. 


73 | Exuipir 17. 
Lewis Coleman, president. 


Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
Boston, Jan. 2, 1882. 

A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adopted 
unanimously: 

“Voted, That in the opinion of said directors an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. | | 

“ Voted, That depositors and creditors be requested to sign the 


} 


PETER BUTLER,.RECEIVER, &c. oo 


following agreement, and return the same to the bank on or before 
the 10th inst.” 


The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed. It is very important that you sign and return it to me as 
soon as possible. The assets of the bank consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 


Respectfully, &e., LEWIS COLEMAN, Pres’t. 
74 Atthe request of the directors of the bank Richard Stone went 


to Washington in December, 1881, before the vote of the di- 
rectors, Dec. 15, 1881, was passed, and had an interview with Comp- 
troller Knox in relation to the affairs of the bank. Mr. March, one of 
the directors,and Mr. William J. Best, their agent and a large creditor, 
were present and took part in the conversation. The faet that a 
vote had been passed in September previous to increase the capital 
toa million dollars and that the full amount of that increase had 
not been subscribed for or paid in when the bank suspended in No- 
vember was talked over in that conversation. Stone discussed with 
the comptroller the question as to what should be done in view of 
those facts and as to what should be regarded as the capital of the 
bank, and the conciusion of the matter was that such a vote as that 


of Dec. 18, 1881, should be passed by the directors; that the comp- 


troller should then be notified that the capital had been increased 
by the sum which had in faet been paid in, and that he should 
thereupon issue his certificate of increase to the bank to that 
70. amount. He expressed his approval of that course. Said 
Stone reported to the board of directors his interview with 
the comptroller, and informed them that the course which was 
adopted was approved by him before the vote was passed. 

The comptroller, before Dee. 15, 1881, was informed that the bank 

was insolvent, owing at least $961,300 (which was the capital stock) 
more than the value of its assets. 
— The defendant is 59 years of age; lives in Bath, Me.; is a master 
mariner. He owned thirty shares in the Pacific National Bank be- 
fore the passage of the vote, Sept. 15, 1881, to increase the capital 
stock to $1,000,000. After the passage of that vote he received a 
printed notice from the cashier, a copy of which is Exhibit 4, an- 
nexed hereto. The notice had blank lines at its foot, on which he 
wrote and signed a subscription for 30 shares of the increase of stock 
so voted, and returned the subscription to the bank. 

Subsequently, on the 16th day of Sept., 1881, he paid $8,000 for 
the 30 shares so subseribed, and received therefor the following re- 
celpt : | 


‘“ Paciric NATIONAL BANK, 
“Boston, Sept. 16, 1881. 
“Received of John P. Delano three thousand dollars on aee’t of 
subscription to new stock. 3 | E 
“$3,000. J. M. PETTENGILL, Cashier.” 
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In Oct. he returned the receipt to the bank and received for 1t cer- 
tificate No. 780 for thirty shares of new stock, dated Oct. 1, 1581. 

When he surrendered his receipt for those thirty shares and re- 

ceived his certificate he did not know that the $500,000 in- 
76 crease of capital had not all been taken up, but supposed it 

had, and then believed that the increase of the capital to a 
million dollars had been regularly and legally made. 

He did not attend the annual. meeting of the stockholders held 
Jan’ry 10,1882, and had no notice of that meeting except by seeing 
the notice ealling it, published in the Boston Advertiser. 

Jan’ry 12 or 13th he received a printed notice that an assessment 
upon all the stock of the Pacific National Bank of a hundred per 
cent. had been made. He thereupon consulted Arthur Sewall, of 
Bath, a large stockholder and director of the Pacific National Bank. 
Mr. Sewall assured him that there could be no further assessment 
made on the stock if this was paid; in consequence of which = 


‘paid the assessment, $3,000, Jan’ry 20, 1882, and $5,000, Jan’ry 25, 


1882, and had itendorsed on each certificate under the date on W hich 
it was paid, thus : 


“An assessment of one hundred per cent. has been paid on this 
certificate. 

“J. M. PETTENGILL, Cashier.” 

This payment was made for the purpose of discharging his liabil- 
ity as a stockholder for the payment of the debts of the ‘bank ; and 
he at the time believed it would discharge that liability, or he would 
not have paid it.. 

He did not at that time, nor until after the receiver was appointed, 
know, nor had he ever in any way been informed, that the increase 
of the capital stock from $500,000 to $1,000,000 had not all been 

taken and paid in, but supposed and believed that the c Apl- 
77 tal had been regularly increased to a million dollars. 

It was not until after the receiver was appointed that the 
defendant was informed of the action of the board of directors and 
the Comptroller of the Currency which took place in Dee., 1881, 
purporting to fix the capital of the Pacific National Bank at $961,300. 

He had no information until the taking of his evidence in this 
case that his name appeared asa stockholder for the new stock in 
any of the books or records of the bank. 

The defendant retained possession of the said certificates of stock 
to May 22,1882. The entries on the stock-ledger relating to the 
defendant are as follows, viz: 


On page 50 is the following : 
“Jobn P. Delano, Bath, Me. 


1879. 
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1880. 

gah: 4. By 16 enateecn csi Se ee 15 1,500 
1881. : 

et. 3. By OO.” eee eae eee Rr 30 3,000” 


He supposed he was Hable for the assessment and would have to 
pay it, provided he had property enough to pay it. He supposed 
with that assessment the bank might come out better than it would 
in the hands of a receiver. He understood the effort was to pay the 
liabilities of the bank ; after that he supposed the stockholders could 

do as they chose about continuing business. 
78 The court found the defendant to be the owner of the num- 
ber of shares alleged in the declaration on May 20, 1882, and 
May 22, 1882. 


Judgment. (September 8, 1885.) 


[t is thereupon, to wit, September 8, 1885, considered by the court 
that the said Linus M. Price, receiver, plaintiff, recover of the said 
John P. Delano, defendant, the sum of six thousand nine hundred 
and ninety-seven dollars ($6,997) damages and his costs of suit, taxed 
at 


The following bill of inosine is alton ed by the court, and by 
direction of the court. is filed as of September 8, A. D. 1885, before 
entry of Judgment herein, and made a part of the record in this - 
cause. 


Defendant’s Bill of Exceptions. (Filed as of Sept. 8, 1885.) 


Be it remembered that upon the trial of this action, the record of 
which is referred to as a part of this bill, the parties having filed a 
stipulation in writing with the clerk waiving a jury, each party in- 
troduced evidence to maintain on his part the issue joined. 

Whereupon the court formed the facts specially, and said finding 


is incorporated into and — part of the record of this case and is 
entitied “Statement of Facts Found by the Court;” which 
79 statement of facts is made a part of this bill of exceptions. 


The defendant objected to the admission of Exhibits 5, 6, 
7,8, 10, 11, 12, 18, 14, 15, 16, and 17, which are annexed to said 
finding of facts, upon the ground that they are, and each of them is, 
immaterial and irrelevant to the issue to be tried. 

The court overruled all these objections and admitted the exhibits; 
to which rulings in respect to each of said exhibits the defendant 
then excepted. : | 

He also objected to the admission of Exhibit 9, annexed to said 
finding, except so much thereof as is a record of the election of a 
board of directors for said bank, upon the ground that all other 
matter contained in said exhibit is immaterial and irrelevant to the 
issue, and also because it was incompetent for the stockholders to 
pass any vote or do any business at the meeting of which that ex- 
hibit purports to be a record except the election of a board of directors, 
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as the meeting was notified and called for that purpose only ; and 
he specially objected because it was imcompetent for said meeting to 
pass a vote of assessment upon the stockholders of said Pacific Na- 
tional Bank of one hundred per cent. of the amount of its cap- 
ital stock held by each shareholder, which, by the statement in said 
exhibit, purports to have been done, and because said exhibit is but 
hearsay and incompetent evidence of the matters therein recited 
and set forth (except the election of directors), 1f the matters them- 
selves were admissible in evidence. 
SO The court overruled all the defendant’s objections to said 
exhibit and its contents, and admitted it in evidence, to which 
ruling the defendant then excepted. 
The defendant objected to the admission of the following vote of 
the directors of said bank, passed Dec. 18, 1881, viz: 
“Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 


. to take the new stock at par in equal amount to that held by them ; 


And whereas the stockholders were duly notified of said vote, and 
also. that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,500 of said new stock has been taken and paid 
In; | : 

Aud whereas $38,700 thereof has not been taken and paid in: 

Voted, That said $58,700 of said stock be, and is hereby, canceled. 
and deducted from said capital stock of $1,000,000 and that the paid- 
up capital stock of this association amounts to $961,500. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been inereased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association, according to law, 
because it was Incompetent and illegal for the board of directors of 

said bank to cancel and deduct $ $35,700 from its capital stock 
81 of $1,000,000, or to vote that the paid- -up capital of the associ- 

ation amounted to $961,500, or to do any act which purports 
to have been done by said vote tending to fix the capital stock of 
said bank at $961,300, orinany way affecting the status of said capital 
stock. 

And he also objected to the whintoad of the certificate of J. M. 
Pettengill, cashier, to the Comptroller of the Currency, which is as 
follows, VIZ: 

“Paciric NATIONAL BANK oF Boston, 
“ December 138th, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 

“Tt is hereby certified that thee aiid stock of “The Pacific National 
Bank of Boston’ :-has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine 
hundred [and] sixty one thousand three hundred dollars. 


[SEAL. | J. M. PETTENGILL, Cashier.” 
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Because the vote cer tified by him was not evidence which the Comp- 
troller of the Currency could legally act upon. 

The court overruled said objections and admitted the said vote 
and certificate, to which rulings the defendant excepted, 

The defendant also objected to the admission of the certificate of 
the Comptroller of the Curreney, dated Dee. 16, 1881, which is as 
follows: 

82 “"TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Curreney the itthe capital stock of “The Pacifie National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dren and sixty-one thousand three hundred dollars in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,’ aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into 
said bank as a part of the capital stock thereof, and that the said in- 
crease of capital is approved by the Comptroller of the Currency. 

In witness whereof I hereunto affix my official signature. 

[SEAL. | | JOHN J. KNOX, 


Comptroller.” 


Because the Comptroller of the Currency had no authority in law to 
issue said certificate upon. the vote certified and forwarded to him 
by said cashier, and said certificate was null and void and had no 
legal effect upon the amount of the capital stock of. said bank and 
was not competent evidence of an increase thereof of $461,300. 

The court overruled said objections and admitted said cer- 
83 tificate in evidence; to which ruling the defendant then ex- 

cepted. 

The defendant also objected to the facts introduced by the plain- 
tiff relating to the suits brought by three creditors after March 18 
and before March 20, 1882, as stated in the facts found by the court, 
as irrelevant and immaterial. 

‘The court overruled the objection and admitted the evidence, and 
defendant excepted. 


Upon the findings of fact by it the court found that the defendant 

was the owner of the number of shares of stock on May 20, 1882, and 
May 22, 1882, as declared in that behalf in the declaration ; to which 
finding the defendant then excepted. 

And after the evidence introduced by both parties was closed the 
defendant prayed the court to make sixteen rulings in matters of 
law, which requests are numbered from 1 to 16, inclusive, and are 
as follows, V1Z: 


(1.) That by reason of defendant’s subscription for 30 shares of the 


64 JOHN P. DELANO VS. 


$500,000 increase of the capital of the Pacific National Bank voted 
Sept. 15, 1881, and his payment thereof, and receipt and retention 
of a certificate of stock for that amount, he cannot be held as a stock- 
holder in this action unless it appears that the whole amount of the 
$500,000 increase voted, and to which he subseribed, was, either be- 
fore or subsequent to his reception of his certificate, taken and paid 
‘in, and the increase of stock to that amount approved by the Comp- 
troller of the Currency. (Refused.) | 

(2.) That the vote of the directors of the Pacifie National Bank. 
Sept. 18, 1881, that the capital of that bank be increased to one mil- 
lion dollars, and the vote of the directors of said bank, Dec. 15, 1881, 
in which the attempt was made to limit the increase of the capital 

to $461,300, and to fix the whole capital at $961,500, and the 
84 approval thereof by the Comptroller of the Currency by his 

certificate, dated Dee. 16, 1881, did not constitute a legal and 
valid increase of the capital stock of said bank to $961,300. (Re- 
fused.) | 

(8.) That if the action of the directors of said bank and the Comp- 
troller of the Currency, set forth in the preceding request, constituted 
a valid increase of the capital stock of said bank of $461,300 and 
to the amount of $961,300, the defendant cannot be held in this 
action as a shareholder in said increase of $461,300 by reason of his 
subscription to the increase of $500,000 voted Sept. 13, 1881, and his 
payment of such subscription and reception of a certificate for thirty 
shares thereof prior to the failure of the bank, Nov. 18, 1881. (Re- 
fused.) 

(4.) That the retention by the defendant of said certificate for 
thirty shares of said $500,000 increase until the final closing of the 
bank, May 20, 1882, and the payment of the assessment of one hun- 
dred per cent. upon the par value of said supposed shares which was 
made by him Jan’ry 25, 1882, were not sufficient in this case to con- 
stitute or hold him as an owner of said shares if he did not know 
and had never been informed of the said action of the directors 

: Dec. 15, 1881, or of the said action of the comptroller Dee. 16, 1881, 
| certifying the stock at $961,500, until after the receiver was ap- 
pointed, May 22, 1882, and did not until after that time know, and 
2 ee had never been informed, that the increase of said capital stock to 
| | | one million dollars voted by the directors Sept. 13, 1881, had not all 
i | | been taken and paid in. (Refused.) 

i | (5.) That if the votes of the directors of Sept. 18 and Dee. 


ft i 85 13, 1881, and the certificate of the comptroller dated Dec. 16, 
gi | 1881, did not constitute a valid increase of the capital of the 
i i | bank to $961,300, that attempted increase was not validated by sub- 


sequent ratifying acts (if such acts there were) by part only of those 

| who had subscribed for and paid in the $461,300 under the vote to 
| increase to $500,000. (Refused.) | | 
(6.) That the amount of the capital stock could not be increased by 
ratification to a sum less than $961,300, and, if the defendant did 
acts which might constitute ratification on his part, it would not 
make the 30 shares of proposed new stock subscribed and paid for 
by him legal stock unless all the other subscribers to the amount 
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which had been approved by the Comptroller of the Curreney 
($461,500) also ratified said inerease. (Refused.) : 
(7.) That if the bank gave the defendant credit upon the stock 
lédger for the number of shares of the increased capital of $500,000 
voted Sept. 18, 1881, for which he subscribed and paid when he 
received his certificate therefor, which credit remained upon the 
ledger until the receiver was appointed, the defendant is not thereby 
precluded from showing. either that that increase was never legally 
perfected or that he is not, and never became, the legal owner of 
said supposed shares. (Allowed.) | 
(8.) That if defendant did not direct the entry of his name upon 
the stock ledger, and did not know that it was entered there, he can- 
not be affected by such entry. (Allowed.) | 
(9.) That the entry of defendant’s name upon the stock ledger and 
the retention of it there by the directors cannot affect his 
86 liability in this action if it does not appear that any of the 


present creditors of the bank knew that his name was entered 


among the stockholders and gave credit to the bank on that account. 


(Allowed.) | 

(10.) That the payments by the defendant Jan’ry 20 and Jan’ry 
25, 1882, to the directors of the Pacific National Bank, which was 
then insolvent, and its capital stock lost, and was in the possession 
and under the control of Needham, of an amount equal to the par 
value of all the stock whieh he owned, or of which he held certifi- 
cates, which was applied towards the payment of the indebtedness 
of said bank, if made with the understanding and belief on his 
part that it would discharge him from his liability under the statute 
to contribute towards the payment of the debts of the bank a sum 
equal to the par value of his stock, constituted a satisfaction and 
discharge of that lability, and proof of it is a good defence to this 
action. (Refused.) 

(11.) That the payments by the defendant Jan’ry 20 and Jan’ry 
23, 1882, to the directors of the Pacific National Bank, which was 
then insolvent, and its capital stock lost, and was in the possession 
and under the control of Needham, of an amount equal to the par 
value of all the stock which he owned, or of which he held certiti- 
cates, which was applied toward the payment of the indebtedness of 
said bank, if made with the understanding and belief that it would 
discharge him from his lability under the statute to contribute 
towards the payment of the debts of the bank a sum equal to the 
par value of his stock, at least constituted a satisfaction and dis- 
charge of his liability for all debts contracted before such payment. 

(Refused.) 7 


‘87 (12.) That if the defendant paid to Daniel Needham, the 


bank examiner, while he was in charge of the bank, or to any 
person acting under his authority im the reception of the payment, 
a sum of money equal to the par value of all the shares of stock 


held by him in said bank, which was applied in payment of the 
debts, contracts, and engagements of the bank, it constituted a dis- 


charge of his hability under the statute and isa defence to this 
action. (Refused.) 
9—1241 | 
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oe That if defendant paid the assessment upon all the shares 
held by him, which was voted at the assemblage of stockholders 
Jan’y 10, 1882, to Daniel Needham while he was in possession and 
control of the bank, and all money received for the payment of Its 
debts, or to any person authorized by him, such payment constituted 
a discharge of the defendant’s liability under the statute and is a 
defence to this action. (Refused.) 

(14.) If the defendant, since the failure of the bank in Noy., 1881, 
has paid one assessment of an amount equal to the par value of the 
shares of stock owned by him, and such payment did not have the 
effect of restoring the value of his stock to him in any part, but was 
devoted to the payment of the debts, contracts, and engagements of 
the bank, he is discharged from further li: ibility under whatever 
provision of law that assessment.may have been made. (Refused.) 

(15.) And the effect would be the same of a payment made under 
the circumstances stated in the foregoing request if the assessment 

was made voluntarily by the stockholders upon themselves 
88 without reference to any provision of the statute relating to 
making of an assessment. (Refused.) 

(16.) That if, after he was notified of the assessment referred to 1n | 
these requests, the defendant received from a director of the Pacific 
National Bank assurances that the payment of that assessment would 
relieve him from all further liability under the statute to contribute 
towards the payment of the debts of the bank, and was induced to 
pay the assessment by reason of such assurances, and did thereafter- 
wards pay it to the bank, while it wasin Needham’s- possession, such 
payment is a satisfaction of his liability sought to be enforced in this 
action and a defence to it. (Refused.) | 

But the court in eh each and every one of the said sixteen re- 
quests of the defendant, except the 7th, 8th, and 9th, which were 
eee d, and refused to make-each of the several rulings prayed for 
by him in his Ist, 2d, 3d, 4th, 5th, 6th, 10th, 11th, 12th, 13th, 14th, 
15th, and 16th requests, to which refusal of the court and rejection 
of said several requests the defendant then excepted. 

And after the court bad found the faets specially the defendant 
prayed the court to rule that ‘Upon the facts found in this ease the 
plaintiff 1s not entitled to judgment.” But the court refused this 
prayer, and entered judgment for the plaintiff for the sum of $6,997, 
as appears by the record. 

To which refusal to rule and entry of judgment the defendant 
then excepted. 
| And the defendant, insisting upon all his exceptions afore- 
i | 89 said, they having been duly take n, prayed the court that this 
{ | his bill of exce ptions be signed and sealed by the court, which 
accordingly done, and made a part of the record. 
| | Le BARON B. COLT, [seat.] 
Ht 4 | U.S. Circuit Judge. 
ti A true record. 


| Attest JOHN G. STETSON, Clerk. 


os 
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it 4 A true copy. 
| | Attest: JOHN G. STETSON, Clerk. 
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UNITED STATES OF AMERICA, i 
Massachusetts District, j 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of ons circuit court in the 
cause of Linus M. Price, receiver, plaintiff, v. John P. Delano, de- 
fendant, lately determined in said circuit aan and of all proceed- 
ings therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of the said circuit court at Boston, in said district, this fifth day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States the one 
hundred and tenth. | 

[Seal of the Cireuit Court, Haaren 


JOHN G. STETSON, Clerk. 
91 Assignment of Errors. 
Supreme Court of the United States. October Term, 1SS5. 


Joun P. Detano, Defendant, Plaintiff in Error 
3 b , 
v. 
Linus M. Price, Receiver, Plaintiff, Defendant in Error. 


And now, to wit, on thesaid eighth day of September, A. D. 1885, 
before the justices of said —, comes the plaintiff in error, said John 
P. Delano, and says that in the reeord and proceedings aforesaid, 
and also in giving the judgment aforesaid, there is manifest error, 
to wit: . 3 

1. There was error in each of the rulings of said court admitting 
in evidence each one severally of the records, papers, and documents, 
copies of which are annexed to and a part of the finding of the facts 
vy the court, which finding is incorporated into and is a partof the 
record of this case, and is entitled “Statement of facts found by the 
court,” and ee records, papers, and documents are, respectively, 
Exhibits 5, 6,7, 8, 10, 11, 12, 13, 14,15, 16, and 17, in said finding 
of facts. 

There was error in the ruling of said court admitting in evi- 
dence what was assumed to bea rec cord of the doings of a meeting of 
the stockholders of said Pacific National Bank, held Jaw’ y 10, 1882. 

a copy of which is annexed to said finding of facts by the 
92 court as“ Exhibit 9,” except so much thereof as is a record of 

the election of a board of directors of said bank, which is as 
follows: 

“The following directors were chosen by a stock vote of 4,727 
shares against 80 se: ittering votes : Lewis Coleman, of Boston ; John 
Shephard, of Boston; M. Dyer, Jr, of Boston; M. P. Springer, of 
Newton; J. H. Whitaker ‘of Malden ; Edwin Ray, of Newton; J. 
H. Sanborn, of Newton; E. M. Fowle, of Newton; George H. March, 
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of Watertown ; Arthur Sewall, of Bath; John E. Cassidy, of Boston ; 
John Fallon, of Lawrence.” 

3. There was error in the ruling of said court admitting in ev1- 
dence the following vote of the directors of said Pacific National 
Bank, passed Dec. 13, 1881, to wit: 

“Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capit al of this bank be inereased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by am: 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and ps aid 
in; 

And whereas $38,7( )0 thereof has not been taken aed paid in: 

Voted, That said $38,700 of said stock be, and is hereby, can- 
celed and deducted from said capite al stock of $1,000,000, and that 
the paid-up capital stock of this ASSOC ition amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in 
as part of the capital of this association, and that he be re- 
quested to issue his certificate of said increase to this associa- 
tion according to law. 

4. There was errorintheruling of said court admitting in evidence 
the following certificate of J. M. “Pette ngill, the cashier of said bank, 
to the Comptroller of the Currency, which is dated Dee. 13, 18381, to 
wit: 


a 
tee 


“Paciric NATIONAL BANK OF Boston, 
* Dec. 13, 1881. 


“To the Comptroller of the Currency, Washington, D. C.: 


‘Itis hereby certified that the capital stock of ‘The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty-one 
thousand three: hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 
dred [and] sixty-one thousand three hundred dollars. 


[SEAL.] — J. M. PETTENGILL, Cashier.” 


_ There was error in the ruling of said court admitting in evi- 
het nce the following certificate of John J. Knox, Comptroller of the 
Currency, dated Dec. 16, 1881, to wit: 


“"TREASURY DEPARTMENT, 
“Orrick of ComprTr OL LER OF THE CURR . NCY, 
‘WASHINGTON, Dec. 16, 1881. 


‘Whereas satisfactory notice has been iain to the Comp- 
troller of the Currency that the capital stock of ‘The Pacific National] 
Bank of Boston, Mass.,’ has been increased in the sum of 
94 four hundred and sixty-one thousand three hundred dollars, 
in accordance with the provisions of its articles of association, 

and that the whole amount of such increase has been paid in : 


“ 


PETER BUTLER, RECEIVER, «C. 69 


“Now, it is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston, Mass.,’ aforesaid, has been increased as 
Aforesaid in the sum of four hundred and sixty -one thousand three 
hundred dollars; that said inerease of capital has been paid into 
said bank as a part of the capital stock thereof, and that the said 
increase of capital is approved by the Comptroller of the Currency. 

“In witness whereof I hereunto affix my official signature. 


[SEAL. | JOHN J. KNOX, Comptroller.” 


There was error in the ruling of said court admitting in evi- 
Phan the facts introduced by said Price relating to the suits ‘brought 
by three creditors after March 18 and before May 20, 1882, as. stated 
in the facts found by the court. 

There was error in the finding of said court, as a conclusion of 
law from the facts found by it, that the defendant was the owner 


of the number of shares of stoek in said Pacific National Bank on 


May 20, 1882, and on May 22, 1882, as declared in that behalf in 
the declaration. 

8. There was error in the ruling of said court in each and every 
doval to make the several and se parate rulings requested by the de- 
fendant in his prayers therefor submitted to. the court after the evi- 

dence introduced by both parties was ciosed, to wit: 
95 (1.) In refusing to rule as requested, “that by reason of the 

defendant’s subseription for 30 shares of the $500,000 increase 
of the eapital of the Pacific National Bank voted Sept. 18, 1881, and 
his payment thereof, and receipt and retention of a certificate of 
stock for that amount, he cannot. be held as a stockholder in this 
action unless 1tappears that the wholeamount of the $500,000 increase 
voted, and to which he subscribed, was, either before or subsequent 
to his reception of his certificate, taken and paid in, and the increase 
of stock to that amount approved by the Comptroller of the Cur- 
rency.” - 

(2.) In refusing to rule as requested, “that the vote of the di- 
rectors of the Pacific National Bank, Sept. 18, 1881, that the capital 
of that bank be increased to one million dollars, and the vote of the 
directors of said bank, Dee. 15,1881, 1n which the attempt was made 
to limit the increase of the capital to $461,500, and to fix the whole 
capital at $961,500, and the approval thereof by the Comptroller of 
the Currency by his certificate dated Dec. 16, 1881, did not consti- 
tute a legal ‘and valid increase of the capital stock of said bank to 
$961,300.” | 

(3.) In refusing to rule as requested, “ that 1f the action of the d1- 
rectors of said bank and the Comptroller of the Currency, set forth 
in the preceding request, constituted a valid increase of the capital 
stock of said bank of $461,300, and to the amount of $961,500, the 
defendant cannot be held in this action as a shareholder in said in- 

crease of $461,800 by reason of his subscription to the in- 
96 crease of $500,000 voted Sept. 13, 1881,and hispaymentof such 

subscription and reception of a certificate for thirty shares 
thereof prior to the failure of the bank, Noy. 18, 1851.” | 

(1.) In refusing to rule as requested, “ that the retention by the de- 
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fendant of said certificate for thirty shares of said $500,000 increase 
until the final closing of the bank, May 20, 1882, and the payment 
of the assessment of one hundred per cent. upon the par value of 
said supposed shares, which was made by him Jan’y 25, 1582, were 
not sufficient in this case to constitute or hold him as an owner of 
said shares if he did not know, and had never been informed, of the 
said action of the directors Dec. 13, 1881, or of the said action of the 
comptroller Dee. 16, 1881, certifying ee 6g at $961,500, until after 
the receiver was appointed, May 22, 1852, and did not, until after 
that time, know, and had never been informed, that the increase of 
said capital stock to one million dollars vot ted _by the directors Sept. 
18, 1881, had not all been taken and paid in.’ | 

(5.) In refus sing to rule as request ted, “that if the votes of the di- 
rectors of Sept. 15 and Dee. 13, 1851, and the certificate of the comp- 
troller dated Dec. 16, 1851, did not constitute a valid inerease of the 
capital of the bank to $96] 300, that attempted increase was not vali- 
dated by subsequent ratifying acts (if jsuch acts there were), by part 
only of those who subscribed for and paid in the $461,300, under 
the vote to increase $500,000.” : 

(6.) In refusing to rule as requested, “that the amount of the 

capital stock could not be increased by ratification to a sum 
o7 less than $961,500 ; and if the defendant did acts which might 

constitute ratification on his part, it would not make the 30 
shares of proposed new stock subscribed and patd for by him legal 
stock unless all the other subscribers to the amount which had been 
approved by the Comptroller of the Currency ($461,500), also rati- 
fied said increase.” | 

(7.) In refusing to rule as requested, “ that the payment by the de- 
fendant, Jan. 20 and Jan. 25, 1882, to the directors of the Pacific Na- 
tional Bank, which was then insolvent and its capital stock lost and 
was in the possession and control of Neeham, of an amount equal to 
the par value of all the stock which he owned, or of which he held 
certificates, which was applied towards the payment of the indebted- 
ness of said bank, if made with the understanding and belief ton his 
part that it would discharge him from his liability Junder the statute 
to contribute towards the payment of the debts of the bank a sum 
equal to the par value of his stock, constituted a satisfaction and 
discharge of that lability and proof of it is a good defence to this 
action.” 

($.) In refusing to rule as requested, “that the payments by the 
defendant, Jan. 20 and Jan. 23, 1882, to the directors of the Pacifie 
National Bank, which was then insolventand its capital stock lost and 
was Inthe possession and under the control of Needham, of an amount 
equal to the par value of all the stock which he owned, or of which 
he held certificates, which was applied towards the payment of the 
indebtedness of said bank, if made with the understanding and be- 

lief that it would discharge him from his lability under the 
98 statute to contribute towards the. payment of the debts of the 

bank a sum equal to the par value of his stock, at least con- 
stituted a satisfaction and discharge of his lability for all debts con- 
tracted before such payment.” 7 
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(.) In refusing to rule as requested, “that if the defendant paid 
to Daniel Needham, the bank examiner, while he was in charge of 
the bank, or to any person acting under his authority in the recep- 
tion of the payment, a sum of money equal to the par value of all 
the shares of stock held by him in said bank, which was applied in 
payment of the debts, contracts, and engagements of the bank, it 
constituted a discharge of his lability under the statute and is a 
defence to this action.” | 

(10.) In refusing to rule as requested, “that if defendant paid the 
assessment upon all the shares held by him, which was voted at 
the assemblage of stockholders, Jan. 10, 1882, to Daniel Needham, 
while he was in possession and control of the bank and all money 
received for the payment of its debts, or to any person authorized 
by him, such payment constituted a discharge of the defendant’s 
liability under the statute and is a defence to this action.” 

(11.) In refusing to rule as requested, that “if the defendant, since 
the failure of the bank in Novy., 1881, has paid one assessment 
of an amount equal to the par value of the shares of stock owned by 
him, and such payment did not have the effect of restoring the value 
of his stock to him in any part, but was devoted to the payment of 
the debts, contracts, and engagements of the bank, he is discharged 
from further Hability, under whatever provision of law that assess- 

ment may have been made.” 
99 (12.) In refusing to rule as requested, that “the effeet would 
be the same of a payment made under the circumstances 
stated in the foregoing request if the assessment was made volun- 
tarily by the stockholders upon themselves, without reference to any 
provision of the statute relating to the making of an assessment.” 

(15.) In refusing to rule as requested, “that if, after he was noti- 
fied of the assessment referred to in these requests, the defendant re- 
ceived from a director of the Pacific National Bank assurances that 
the payment of that assessment would relieve him from all further 
liability under the statute to contribute towards the payment of the 
debts of the bank, and was induced to pay the assessment by reason 
of such assurances, and did thereafterwards pay it to the bank, 
while it was in Needham’s possession, such payment is a satisfaction 
of his liability sought to be enforced in this action and a defence to 
it. 
3 There was error in the ruling of said court refusing the prayer of 
ae defendant made after the court hhad found the facts specially, 
which prayer was as follows, to wit: “That upon the facts found in 
this case the plaintiff is not entitled to judgment,” and in rendering 
Judgment for the plaintiff for the sum of $6,997.00. 

10. ‘There was error by said court in rendering judgment against 
the defendant for an assessment upon all the stock of which he was 
alleged in the declaration to be owner, because, if judgment was 

authorized for the assessment upon any part of said alleged 

100 stock, it was only upon such stock held by the defendant as 
was created prior to Sept. 15, 1881. 

11. There was error by said court in re dering judgment for any 
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greater part of the assessment made by the Comptroller « f the Cur- 
rency against the defendant than the defendant's due caeactinn of 
the debts of said bank contracted subsequent to March 18, 1882. 

And the plaintiff, said John P. Delano, prays that the Judgment 
aforesaid may be reversed, annulled, and altogether held for naught, 
and that he may be restored to all things which he has lost by “the 
occasion of the said judgment. 

By A. P. GOULD, 
ALFRED D. CHANDLER, 
Attorneys for Plaintiff in Error. 


101 (Bond on Writ of Error.) 


Know all men by these presents that we, Jolin P. Delano, of 
Bath, in the district of Maine, as principal, and Arthur Sewall and 
William D. Hill, of said Bath,as sureties, are held and firmly bound 
unto Linus M. Price, a citizen of the State of New Jersey, commo- 
rant at Boston, in the State of Massachusetts, receiver of the Pacifie 
- National Bank of Boston, in the full and just sum of eight thousand 
dollars, to be paid to the said Linus M. Price, receiver, his certain 
attorney, successors, or assigns; to which payment, well and _ truly 
to be made, we bind ourselves, our heirs, executors, and admtnistra- 
tors, jomntly and severally, by these presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a circuit court of the United States, within and 
for the district of Massachusetts, in a suit depending in said court 
between the said Linus M. Price, receiver, plaintiff, and the said John 
P. Delano, defendant, judement was rendered against the said de- 
fendant, and the said defendant having procured a writ of error and 
filed a copy thereof in the clerk’s office of the said court to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
said plaintiff citing and admonishing him to be and appear ata 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next: 

Now, the condition of the above obligation is such that 1f the said 
defendant shall prosecute his said writ of error to effect and answer all 
damages and costs if he fail to make his plea good, then the above 
obligation to be null and void; otherwise to remain in full force 
and virtue. — | | 


J. P. DELANO. 1. s.] 
ARTHUR SEWALL. [1.s., 
W. D. HILL. is 5. 


Signed, sealed, and delivered in presence of— 


WINFIELD 8. CLARKE. 


Approved. 
Le BARON B. COLT, 
U.S. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bend, which bond is on file in 
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the office of the clerk of the circuit court of the United States for 


the first circuit and district of Massachusetts. 
s Attest: 3 JOHN G. STETSON, 
Clerk U.S. C. C., Mass. Dist. 


102. The United States of America to Linus M. Price, of Newark, 


in the State of New Jersey, a citizen of said State, receiver 


of the Pacific National Bank of Boston, Greeting: 

You are hereby cited and admonished ‘to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States within 


and for the district of Massachusetts, wherein John P. Delano, of 


Bath, in the State of Maine, and a citizen thereof, is plaintiff in error, 
and you are defendant in error, to show cause, if any there be, why 
judgment rendered against the said plaintiff in error, as in the said 
writ of error inentioned, shouid not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this eighth day of Septem- 
ber, in the year of our Lord one thousand elg@ht hundred and 
eighty -five. : 

Le BARON B. COLT, 
U.S. Cirewit Judge, First Judicial Circuit. 


Sufficient service of this citation is acknowledged. 
A. A. RANN VEY, 
For Defendant in Error. 


Endorsed on cover: Massachusetts C. C. U.S. No. 1241. John 
P. Delano, plaintiffin error, vs. Peter Butler, receiver of the Pacific 
National Bank of Boston. Filed January 4, 1886. 
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Supreme Court of the Cited States. 


OCTOBER TERM, 1885. 


Ai Uye-G~ 


No. 1197. —DeEtano, Appellant, vs. Linus M. Price, Receiver, 
Appellee. | 


No. 1198.—Miuts, Appellant, vs. SAME. 
No. 1199.—Taunton Savines B’k, Appellant, vs. SAME. 
No. 1200.—CHARLESTOWN SAVINGS B’K, Appellant, vs. SAME. 


No. 1201.—Morrison, Appellant, vs. SAME. 


Actions of Law between the Same Parties numbered 1271—2—3—4-35. 


MOTION TO ADVANCE. 


The appellee comes and respectfully asks that the above- 
named cases may be advanced, and a day assigned for their 
hearing as early as may be practicable, and that they may 
all be heard together. 

He says that he, as receiver of the Pacific National Bank 
of Boston, a national banking association, appointed by the 
Comptroller of the Currency to wind up said bank as an in- 
solvent institution, brought in the United States cireuit courts 
in the States of Massachusetts, Maine, New Hampshire, and 
New York over three hundred suits at law for the purpose of 
recovering the amount of an assessment made by said Comp- 
troller upon the stockholders of one hundred per centum of 
the par value of their stock, in order to enforce their indi- 
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vidual liability, and all of said actions at law, except some 
ten of them which have been settled, are now pending in 
said courts; that most all of the stockholders combined to 
resist the payment of said assessment and to defend said 
actions; that it was and is claimed that an alleged increase 
of the capital stock of said bank from $500,000, made by a 
vote of the directors on September 15, 1881, and December 
13,1881, respectively, and sanctioned by the said Comptroller, 
was illegal, and that stockholders are not hable to pay the 
assessment upon the stock under said increase; and also that 
a voluntary assessment, made by a vote of the stockholders, 
passed on January 10, 1882, and paid to the bank, served to 
relieve the stockholders from their individual liability under 
the said assessment made by said Comptroller, and should 
be applied in extinguishment of the same. Said suits in 
equity are brought for the purpose of having the courts so 
decree and enjoin the prosecution of the suits at law, and 
the other stockholders decline to pay until the questions in- 
volved are first settled by this Court. The bills were dis- 
missed, and an appeal taken. Judgments were rendered for 
the plaintiff in the actions at law, and writs of error were 
issued and entered in this Court. 

The receiver says there are some fifty or more stockhold- 
ers the amount of whose assessment exceeds the suin of 
$5,000, so that they can bring similar bills in equity, and 
appeal the cases to this Court, and that the actions at law 
pending against them can be brought to this Court also by 
writs of error; that the questions of law involved in the 
said pending suits are common to most of the said three 
hundred cases, or are likewise raised therein among other 
questions; that it is highly important, and for the public 
interest, that the said pending cases in this Court be heard 
and determined at an early day; that the receiver represents 
the Government to a great extent as an officer appointed by 
said Comptroller; that otherwise all of said cases may have 
to be tried in the courts below, and bills in equity may be 


F 
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required and brought for similar purposes in many or most 
of the rest of the same, occasioning great delay and large 
expenses, and prevent the receiver from closing up the 
affairs of the said bank for many years to come, when pub- 
lic and private interests require the same to be done as 
speedily as may be. The receiver believes that if said cases 
can be heard and tried at an early day it will greatly facil- 
itate the settlement and winding up of the affairs of said 
bank, and remove the necessity of trying in the courts below 
most of said actions at law, and prevent the bringing to this 
Court, in law and equity, nearly one hundred cases. The 
stockholders in said actions are represented by the same 
counsel. : | . 
The cases are not understood to differ in any very material 
respect, and will be argued together on one brief. 
| Linus M. Price, 
: Receiver. 
By A. A. RANNEY, 
Attorney. 
A. A. Ranney, of Counsel. 
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stantially true as stated therein; that owing to the large 


Supreme Court of the Anited States. 
A yee 


CHARLESTOWN SAVINGS BANK vs. SAME. 


TAUNTON SAVINGS BANK vs. PRICE. 


MORRISON vs. SAME. 
DELANO vs. SAME. 
MILLS vs. SAME. 


The Actions at Law between the Same Parties, numbered, respect- 


ively, 1241, 2, ’8,’4, and ’5. 


AFFIDAVIT OF A. A..RANNEY. | i 


I, A. A. Ranney, on oath depose and say: That as coun- | 
sel for the receiver [am cognizant of the facts set forth in i 
the motion filed in said cases, and believe them to be sub- a 


number of cases pending, the courts below do not appear 
inclined to hear the remaining suits, either those wherein 
the damages were less than $5,000, or those wherein they 
would exceed that sum, until an effort has been made in thjs Kovbuy 
Court to get the actions which have already been trie at 
appeal or writ of. error, advanced, and heard inthis Cofrf. 
The Pacific National Bank had a capital stock of $500,000 
prior to September 13, 1881, with a right on the part of the 


directors to increase the same to $1,000,000. The directors 


voted to increase the capital stock to that sum on September 
13, 1881, giving the stockholders the first right to subscribe 


and take the increase. Only $461,300 of the increase was - 
subscribed and paid for, and the directors, on December 13, 
1881, voted to make the capital $961,500 instead of $1,000,000, 
and the facts were thereupon communicated to the Comp- 
troller of the Currency for the first time, and he sanctioned 
the increase to $961,300, and gave a certificate accordingly, : 
The bank, on November 18, 1881, became embarrassed 
and suspended business, its capital being either impaired 


or entirely lost. An examination Into its condition was 
had, and efforts were made to put the bank into a condition 
to resume business as a solventinstitution. Accordingly, at ; 
a stockholders’ meeting, held on Januarv 10, 1882, it was 
voted to make and levy a voluntary assessment of one hun- 
dred per centum on the par value of the stock increased as P 
aforesaid, and that this should be paid and collected for that 
purpose. This assessment being collected and paid to the 


amount of about $648.700, and the balance expected to be y 
paid, representations were made to the Comptroller of the 
Currency that the bank was rendered solvent again, and 
leave was asked and obtained for resumption, and the bank 
did accordingly resume on March 18, 1882, and continued 
to do a regular banking business, receiving new deposits 
and contracting new debis to a large amount, until May 20, 
1882, when it finally failed again, owing over $2,000,000, 
and its assets were thereupon put into the hands of a re- 
ceiver by the order of the Comptroller of the Currency to be 


wound up as provided by the acts of Congress. The sum 
of $742.80gof the voluntary assessment, had been paid be- 
fore May 20, 1882, and all of it had been paid out or lost 
before the final failure. The comptroller duly made an 
assessment of one hundred per cent. on the par value of the 
stock in order to pay the debts of the bank. The re- = 


it al ceiver demanded the same and brought suits at law to 
] I : recover. The stockholders combined and _ proceeded to 
| resist payment and to defend the suits. The main, and sub- 
stantially the only, grounds of defence are, (1), that the said 


; 


3 

alleged increase of stock was-irregular and illegal on the 
alleged ground that the second vote of the directors afore- 
said reducing the proposed increase to $461,200 required a 
vote of the stockholders, which was not had; (2), that the 
payment of the voluntary assessment aforesaid discharged 
the stockholders from their personal ability and relieved 
them from the assessment made by the said comptroller. 
Suits in equity in-five cases were brought for the purpose of 
having the court so decree and enjoin the prosecution of the 
suits at law. 

These bills upon a hearing were dismissed by the court, 


‘and judgments were rendered in the actions at law for the 


plaintiff. An appeal was taken by the complainant in each 
sult in equity and writs of error were taken in the actions 
at law. If the other cases pending in the Court below are 
pressed for trial, similar suits in equity are designed to be 
brought, as Lam informed and believe. The motion made 
is presented and urged at the request of the receiver and 
the Comptroller of the Curreney, and, the same counsel 
appearing in each suit, it is believed that one argument on 
a side will cover all the cases if heard together, as is desired. 
The questions presented to this Court in said cases are com- 
mon, so far as the above facts and claims go, to most all of 
the cases pending in the courts below. | 

oe A. A. RANNEY. 


Subseribed and sworn to before me, 
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Supreme Court of the Cnited States, 


_ 


No. 789. 


JoHN P. DELANO, Appellant, v. PETER BurueEr, /ecezver. 


No. 820. 


Joun P. DELANO, Plaintiff in Hrror, v. PETER Burier, Stece‘ver. 


BRIEF FOR JOHN P. DELANO. 
GENERAL STATEMENT OF THE CASE. 

For about two years prior to Sept. 15, 1881, the Pacifie National 
Bank of Boston had been doing a general banking business in Bos- 
ton, Massachusetts, with a capital stock of $500,000. 

Equity Record, p. 12. 


Law Record, p. 8._ 


The articles of association of the bank provide that “the capital 
may be increased according to the provisions of Sect. 5142 of the 
Revised Statutes, to any sum not exceeding ten hundred thousand 
dollars.” 3 : 

Equity Record, Exhibit 1, p. 20. 
i Law Record, Exhibit 1, p. 14. 


Sect. 5142 of the Revised Statutes provides that “No increase of 
capital shall be valid until the whole amount of such increase is paid 
in, and notice thereof has been transmitted to the Comptroller of the 
a > Currency, and his certificate obtained specifying the amount of such 

| increase of capital stock, with his approval thereof, and that it has 
E been duly paid in as part of the capital of such association.” 
| On Sept. 13, 1881, the directors of the Pacific National Bank 
voted to increase the capital to $1,000,000. | 
Equity Record, p. 12; {xhibit 3, p. 24. 
Law Record, p. 8; Exhibit 3, p. 19. 
(1a) 


A rnp aes ae a ec NE Re ts 


zs 


i Spm i acne ~ 


ne at a —e 
be a SR BOK, = oe wae 
ay senshi ad il aN ae a _ 


OMI ha 
Ll A A ALE ACAD AM IOS shoe cs 


cabin eee ee 
Aa a et RI MI te ek 


nee REA 


MN B27 
Oa ev ene 


OF 3066 OR Ae aw 
SR a eI CRN LR 


ean eae ee” Te 
1 Bees. PAPO AD me siete 


2 


The following notice was thereupon sent to the stockholders of the 


bank : — 
Pactric Natronat Bank, 105 Devonshire Street, 
Boston, Sept. 13, 1881. 
At a meeting of the directors of this bank, held this day, it was 
“ Voted, That the capital of this bank be increased to $1,000,000, | 
and that stockholders of this date have the right to take the new stock 
at par mn equal amounts to that now held by them.” Subscriptions 
to the new stock will be payable October 1. Parties desiring. to 
anticipate will be allowed interest to that date, at four per cent per 
annum. 7 J. M. PETTrENGILL, Cashier. 
Equity Record, p. 12; Exhibit 4, p. 24. 
Law Record, p. 8; Exhibit 4, p. 19. 


This notice was received by the appellant and plaintiff in error, 
John P. Delano, a master mariner of Bath, Me., who held thirty 
shares of the stock of the bank. The notice had blank lines at its 
bottom, on which Delano wrote and signed a subscription for thirty 


shares of the increase of stock voted Sept. 13, and returned the sub- 


scription to the bank. Subsequently, on the sixteenth day of Sep- . 


tember, 1881, he paid $3,000 in pursuance of his subscription and 
received therefor the following receipt : — 
$3,000. Boston, Sept. 16, 1881. 


Received of John P. Delano three thousand dollars on account of 


subscription to new stock. | 
J. M. PerrenGciti, Cashier. 


Equity Record, pp. 81, 82. 
Law Record, p. 59. 


In October, 1881, he returned the receipt to the bank and received 
in its place a certificate for thirty shares of new stock, dated Oct. 
1, 1881. 

Equity Record, p. 82. 
Law Record, p. 60. 

On Nov. 18, 1881, the bank became unable to meet its debts and 

liabilities, failed to redeem its circulating notes, and closed its doors 


to business. 


Equity Record, p. 12. 
Law Record, p. 8. 
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At the time of the failure, Nov. 18, 1881, the whole amount 
of the increase of capital to $1,000,000, to which Delano’ had sub- 
scribed, had not been taken or paid in, and it never was thereafter 
taken or paid in, and no notice was ever transmitted to the Comp- 
troller of the Currency that it had been taken or paid in. The 
Comptroller never issued a certificate stating that the capital stock 
had been increased to the amount of $1,000,000, as voted Sept. 13, 
1881, nor did said Comptroller ever certify his approval of such 
increase, or that it had been duly paid in as a part of the capital of 
the bank. No aetion whatever was at any time taken by the Comp- 
troller respecting an increase of stock to $1,000,000. 

Equity Record, p. 12. 
Law Record, p. 8. 


At the time Delano received his certificate for new stock. in Octo- 
ber, 1881, just before the failure of the bank, he did not know, nor 
was he in any way informed until after the appointment of the 
receiver (May 22, 1882), that the increase to $1,000,000, to which 
he had subseribed, had not all been taken and paid in. He believed 
when he received his certificate and afterwards that the capital had 
been validly increased to $1,000,000. : 

Equity Record, pp. 82, 83. 
Law Record, p. 60. 


In fact, only $461,300 of the increase of $500,000 was ever 
taken, all of which $461,300 was paid in on account of subscriptions 
to the proposed increase to $1,000,000, voted Sept. 13, 1881. 

This whole amount of $461,300 was used by the bank in its 
business, and at the time of the failure, Nov. 18, 1881, had all been 
lost. : 

Equity Record, pp. 17, 18. 
Law Record, pp. 8, 9, 13. 


When the bank failed, Nov. 18, 1881, it owed more than 
$3,000,000 in excess of its assets, and was in fact deeply and 


hopelessly insolvent. 
Indeed, as far back as Sept. 13, 1881, when the directors voted 
to increase the capital to $1,000,000, the entire capital of the bank 
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had been lost, and it was then insolvent. This condition of the 
bank was misstated to or concealed from the stockholders at the 


time they were induced to subscribe to the increase to $1,000,000. 


Equity Record, pp. 16, 17, 18. 
Law Record, pp. 9, 13. 


On the same day that the bank failed, Nov. 18, 1881, Daniel 
Needham, a duly appointed examiner of national banks, was placed 
by the Comptroller of the Currency in exclusive charge and posses- 


sion of the bank, and all its funds, assets, records and books, and 


he remained in the exclusive charge and possession of the same, 


acting under the direction of the Comptroller of the Currency, for a 
period of four months. The directors of the bank in the mean time 
had no possession or control over its assets or the money received 
or paid out on account of the bank, except under the supervision, 
control and authority of said Needham. During all this time the 


doors of the bank were closed to business. 


Equity Record, p. 13. 
Law Record, p. 9. 


Soon after the failure of the bank, and before Dec. 13, 1881, 
the Comptroller of the Currency was informed that the bank was in 


a most precarious condition and insolvent, owing at least $961,300 


more than the value of its assets. 


Equity Record, p. 13. 
Law Record, pp. 9, 59. 


Before Dec. 13, 1881, the Comptroller was also informed of the 
vote of the directors which had been passed Sept. 13, 1881, to in- 
crease the capital of the bank to $1,000,000, and that the full 
amount of that increase had not been subseribed for when the bank 


‘suspended in November. He was also informed that the $461,300 
which had been paid in on subscriptions to the increase to $1,000,000, 


had all been lost. 
Equity Record, p. 13. 
Law Record, pp. 9, 59. 
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At a conference held before Dec. 13, 1881, between the Comp- 
troller of the Currency, certain representatives of the directors, and 
William J. Best, who was a large creditor, the question of what 
should be considered the capital of the bank was presented to the 
Comptroller and discussed, and the conclusion was reached that such 
a vote as that of Dec. 13, 1881, hereinafter set forth, should be 
passed by the directors, that the Comptroller should then be notified 
that the capital had been increased to $961,300, and should there- 
upon issue to the bank his certificate of increase to that amount. 


Equity Record, p. 65. 
Law Record, p. 59. 


In pursuance of such conclusion, on Dec. 13, 1881, when the 
doors of the bank were closed to business, and when it and all its 
assets were in the exclusive charge and possession of Daniel Need- 
ham, the agent and servant of the Comptroller of the Currency, as 
aforesaid, and acting under his direction, the directors of the bank 
passed the following vote : — 


Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that the stockholders of this date have the 
right to take the new stock at par in equal amount to that held by 
them ; | 

And whereas, the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas, $461,300 of said new stock has been taken and paid 
in; | | 

And whereas, $38,700 thereof has not been taken and paid in. 

Voted, That said $38,700 of said stock be, and is hereby, can- 
celled and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of: the Currency be notified that 
the capital of this association has been increased in the sum of $461,- 
300, and that the whole amount of said increase has been paid in 
as part of the capital of this association, and that he be requested to 
issue his certificate of said increase to this association, according to 
law. | 

Equity Record, pp. 13, 14. 
Law Record, pp. 9, 10, 


On ‘the same day, J. M. Pettengill, cashier of the bank, acting 
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under the directors, and upon the suggestion of the Comptroller, 
that such a certificate should be sent to him, sent the following 
certificate, sworn to by said cashier, to the Comptroller of the Cur- 
rency : — 
Paciric NATIONAL BANK OF Boston, 
Dee. 13, 1881. 


To the Comptroller of the Currency, Washington, D. C. 


It is hereby certified that the capital stock of “The Pacific Na- 
tional Bank of Boston” has been increased pursuant to the articles 
of association of said bank, in the sum of four hundred and sixty- 
one thousand three hundred dollars, all of which has been paid in, 
and that the paid-up capital stock of said bank now amounts to nine 
hundred and sixty-one thousand three hundred dollars. 


[ SEAL | J. M. Perreneciny, Cashier. 


‘Equity Record, p. 14. 
Law Record, p. 10. 


On Dec. 16, 1881, the Comptroller of the Currency, knowing that 
the bank was insolvent and that its capital of $500,000 was all lost, 
and knowing further that the $461,300 paid into the bank on account 
of subscriptions to the increase of stock to 31,000,000, was all lost, 
and without in any way consulting Delano and the other subscribers 
to that increase, and without his or their consent or knowledge, sent 
to the directors of the bank the following certificate :— 


TREASURY DEPARTMENT, 
OFFICE OF THE COMPTROLLER OF THE CURRENCY, 
Wasurnaton, Dec. 16, 1881. 


* Whereas, satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “ The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four 
hundred and sixty-one thousand three hundred dollars, in accord- 


ance with the provisions of its articles of association, and that the 


whole amount of such increase has been paid in. 

Now it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid, has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars ; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof; and that the said increase 


rf 


of capital is approved by the Comptroller of the Currency. In wit- 
ness whereof I hereunto affix my official signature. 
[ SEAL | : Joun J. Knox, Comptroller. 


“quity Record, pp- 13, 14. 
Law Record, pp. 9, 10. 


On the very same day that the Comptroller thus attempted by his 
certificate to create new stock to the amount of $461,300, attempt- 
ing thereby to change the position of the subseribers to the $500,- 
000 increase from that of creditors to that of stockholders with a 
further certain liability to the amount of $461,300, he sent (appar- 
ently by the same mail) to the bank, still in his possession, the fol- 
lowing communication : — | 
| Wasuineton, Dec. 16, 1881. 
The Pacific National Bank of Boston, Mass. 


The entire capital stock of the Pacific National Bank of Boston, 
Mass., amounting to nine hundred and sixty-one thousand three 
hundred dollars ($961,300), having been lost, notice is hereby given 
to said bank, under the provisions of Sect. 5205 of the Revised 
Statutes of the United States, to pay the deficiency in its capital 
stock by an assessment of one hundred (100) per cent upon its 
shareholders pro rata for the amount of capital stock held by each, 
and that if such deficiency shall not be paid, and said bank 
shall refuse to go into liquidation, as provided by law, for three 
months after this notice shall have been received by it, a receiver 
may be appointed to close up the business of the association accord- 
ing to the provisions of Sect. 5234 of the Revised Statutes of the 
United States. 

In testimony whereof, I have hereto subscribed my name, and 
caused my seal of office to be aflixed to these presents at the Treas- 
ury Department, in the City of Washington and District of Colum- 
_bia, this sixteenth day of December, A. D. 1881. , 

[SEAL | Joun Jay Knox, Comptroller of the Currency. 


_ Equity Record, pp. 14, 15. 
Law Record, pp. 10, 11. 


There was no vote of the stockholders of the bank or of sub- 
scribers to the increase to one million dollars relating to the 
increase or reduction of the capital stock of the bank. No oppor- 
tunity was ever given to the stockholders of the bank to subscribe 
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for shares in an increase of $461,300, in accordance with the 
requirements of the Articles of Association. 

Equity Record, p. 14. 

Law Record, p. 10. 


The only meeting of the stockholders of the bank held after the 
annual meeting of Jan. 11, 1881, was the annual meeting held 
Jan. 10, 1882. The notice of this meeting, published in the | 
Boston Daily Advertiser, was as follows :— 


Paciric NATIONAL BANK. 


The’ annual meeting of the stockholders of this Bank, for choice of 
directors and for any other business that may legally come. before 
them, will be held at their banking rooms, 105 Devonshire Street, 


on Tuesday, Jan. 10, 1882, at 11 o'clock A. M. 
J. M. Perrencity, Cashier. 


Equity Record, p. 15. 
Law Record, p. 11. 


‘Delano did not attend this meeting and had no notice of it except 
by seeing the foregoing notice published in the Boston Advertiser. 
Equity Record, p. 82. 
Law Record, p. 60. 


On Jan. 12 or 13, he received a printed notice that an assessment 
of one hundred per cent upon all the stock of the bank had been 
made. Being assured by a large stockholder and director of the 
bank, that if he paid this assessment no further assessment could be 
made, he paid $6,000 on Jan. 23, 1882. The following indorse- 
ment was thereupon made upon each of his certificates : — 

“ An assessment of one hundred per cent has been paid on this 
certificate. 
J. M. Perrenertt, Cashier.” 
Equity Record, p. 83. ) 
Law Record, p. 60. 


At the time of this payment, the bank and all moneys received 
by it were in exclusive charge of the Comptroller, acting through 


N eedham, his agent. 


Equity Record, p. 13. 
Law Record, pp. 8, 9, 
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Delano made this payment for the purpose of discharging his 
liability as a stockholder for the debts of the bank. He believed 
this payment would discharge that liability, or he would not have 
made it. 

Equity Record, pp. 83, 84. 
Law Record, p. 60. 


Delano did not know at the time of this payment, nor was he ever 
in any way informed until after the receiver had been appointed, 
that the increase of capital from $500,000 to $1,000,000, to which he 
had subscribed in September, 1881, had not all been taken and paid 
in; byt he supposed and he believed that the capital had been 
validly increased to $1,000,000. — It was not until after the receiver 
was appointed that he was informed of the action of the directors 
on Dec. 18, 1881, or of that of the Comptroller of the Currency on 
Dec. 16, 1881, purporting to fix the capital stock at $961,300. 

{quity Reeord, p. 83. 
Law Record, p. 60. 


Delano had no information until the taking of his evidence in these 
cases that his name appeared in any way on the books or records 
of the bank, as a stockholder for the new stock. 

Equity Record, p. 84.. 
Law Record, p. 60. 


It does not appear that any register or list of stockholders was 
ever kept in accordance with Sect. 5210 of the Revised Statutes ; 
nor does it appear that the stock ledger of the bank, so called, was 
even seen by, or its contents made known to, any creditor of the 
bank or any member of the public. 

On March 18, 1882, the amount paid on the assessment of one 
hundred per cent, including the $6,000 paid by Delano, was 
$643,000. | | 

This entire sum was paid by the stockholders of the bank and by 
some of the subscribers to the increase voted Sept. 13, 1881, while 
the bank and all its receipts and assets were in the possession and 

(2a) 


ROREESE RL OEMS SENG RE LS ea Te, GE Te Fee ee eS 


te ene esines eo ee een ae ee enatete 


ANE Na 6) sb had 


Ce Te A Gla Re AO wee ha iite ia 
pomp ise 
* ~ 


poe 
=" 


ee Le Re opt me ey ES END ttm TERETE the PNR NTR A 
paces . &e ‘ ae . nares eas =o oi 


Vt Me 


So MEAD ott 


Serta 


L.A Nat AR aa SON A aA AP NBL AD ON ko ONT A 


ORL ee Re aR Ct ra RRR I A cle hy Sap 


ee an eR 


10 
under the control of Needham, the representative of the Comptroller 
of the Currency. | : 


{quity Record, pp. 80, 13. 
Law Record, pp. 9, 14. 


On March 18, 1882, this entire fund of $543,900 was therefore in 
the hands of and under the control of said Needham. | 
Equity Record, p. 13. 
Law Record, p. 9. 


The bank was then in fact deeply and hopelessly insolvent. 
Equity Record, pp. 16, 18, 77. 
Law Record, pp. 12, 13. 


On March 18, 1882, the Comptroller of the Currency, without 
consulting Delano, or the stockholders of the bank, or the sub- 
serijbers to the increase to $1,000,000, or those who had paid in the 
$643,000 on account of the assessment, surrendered the bank and 
its assets to the directors, who opened the bank to business. The 
directors found, however, that they could do, and did in fact do, very 
little business in banking. | 

Equity Record, p. 17. 
Law Record, p. 13. 


From March 18 to May 20, the indebtedness of the bank was 
paid off and reduced over $2,000,000. 
Equity Record, p. 16. 


Law Record, p. 12. 


The whole amount paid by the stockholders as a contribution 
towards the payment of the debts of the bank by voluntary ‘uSSeSs- 
ment, viz., $742,800, including the $6,000 paid by Delano, was 
applied to the payment of the debts of the bank. 


Equity Record, p. 18. 
Law Record, p. 13. 


di 


There were new liabilities contracted subsequent to March 18, 1882, 
to the amount of $200,000, but the bank after that time made no 
new losses. 

Equity Record, pp. 16, 19. 


Law Record, pp. 12, 13. 


The receiver was appointed May 22, 1882. All the assets which 
were in the bank Nov.18, 1881, came into the receiver’s hands, when 
he took possession of the bank, except such as had been collected 
and applied to the payment of the debts and expenses of the bank, 
and such as had been surrendered on compromise in the settlement 
of doubtful assets. | 

Equity Record, p. 16. 
Law Record, p. 12. 


On Nov. 27, 1882, six months after the appointment of the 
receiver, the Comptroller of the Currency made.another demand or 
requisition for $961,500 upon the stockholders of the bank and upon 


the subscribers to the increase to $1,000,000, being an assessment 


of one hundred per cent upon what was alleged and is alleged by 
the receiver to be the capital of the bank. The receiver brought 
suits to enforce this assessment March 14, 1883. 

{quity Record, p. 18. 

Law Record, p. 13. 

In the suit brought against Delano, the receiver alleges him to be 
the holder of sixty shares of the stock of the bank, and seeks to 
enforce against him as such a payment of six thousand dollars. 
gainst bim, 


To enjoin the prosecution of the suit so instituted a 
Delano caused to be brought in the Cireuit Court for the same dis- 
trict in which the suit itself was pending, the bill in equity, the whole 
record of which is now before this court upon Delano’s appeal. In 
this bill in equity, Delano prays that the receiver may be enjoined 
from the further prosecution of said suit against him, and also prays 
for such other and further relief as to the Court may seem meet. 

The claim. set forth in the bill in equity, and still urged in this 


court as the ground for such equitable relief, is that the contribu- 
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tion by Delano on Jan. 23, 1882, of an amount equal to the par 
value of the stock held by him, towards a fund which was actually 
used in the payment of the debts of the bank, the bank then being 


insolvent, constituted in equity a satisfaction and extinguishment of 


his liability as a stockholder for the debts of the bank. It is further 


set forth in said bill, and still urged as an additional ground for 
equitable relief, that by the payment of the three thousand dollars 
made by Delano upon the thirty shares of alleged new stock, which 
in fact never had any legal existence, and on which Delano never 
incurred any liability, he really contributed towards a fund actually 
used forthe payment of the debts of the bank, an amount equal 
to two hundred per cent of the stock held by him. 

Delano also defended the suit instituted against him by the receiver, 
the whole record of which has been brought before this court by 
writ of error, upon two grounds : — , 

First. That he was not at the time of the appointment of the 
receiver, or at any time, the holder of sixty shares of the stock of 
the Pacific National Bank; but was in facet and in law a holder of 
only thirty shares thereof. Delano’s claim is that the attempt on the 
part of the directors and the Comptroller of the Currency in Decem- 
ber, 1881, to fix the capital stock of the bank at $961,300, was con- 
trary to law and void; that the alleged thirty shares of new stock on 
which Delano is sued never had any legal existence, and that he, by 
virtue of his subseription in September, 1881. for thirty shares in 
the then proposed increase of capital from $500,000 to the $1,000,- 
000, and by his other acts, never became liable on account of the debts 
of the Pacific National Bank, beyond his liability as the holder of 
thirty shares of valid stock. | | 

Second. That by his contribution in January, 1882, of an amount 
equal to the par value of all the stock ever held by him towards a 
fund which was all used in the payment of the debts of the bank, 
the bank then being insolvent, he in law discharged his liability as 
a stockholder in said bank, and should therefore have judgment in 


his favor in the suit pending awainst him. 
ow) e 
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SPECIFICATIONS OF ERRORS. 


In the Equity Appeal the error in the decree of the Circuit Court, 
which is here relied upon and urged, is that the Circuit Court ought 
to have held and adjudged that the contribution by Delano in Jan- 
uary, 1882, of an amount equal to the par value of his stock in the 
Pacific National Bank, towards a fund which was all used in the pay- 
ment of the debts of the bank, the bank then being insolvent, con- 
stituted in equity a performance, satisfaction and extinguishment of 
his liability as such stockholder, and that the Circuit Court ought 
to have restrained the receiver from further prosecuting the suit 
instituted by him against said Delano, and that the Cireuit Court 


< 


erred in not so doing. | 

The Circuit Court further erred in not granting to Delano, in 
whole or in part, the relief prayed for in his said bill of complaint. 

As plaintiff in error, Delano relies upon and urges all the errors 
specified in the Assignment of Errors, which make a part of the 
record of the Writ of Error, beginning on page 67 thereof. 

These errors are as follows : — | 

1. The Circuit Court erred in giving judgment for the defendant 
in error on the facts found by the Court, and in not giving judg- 
ment thereon to the plaintiff in error. 

2. There was error in each of the rulings of said court admitting 
in evidence, each one severally, the records, papers and documents, 
copies of which are annexed to and a part of the “Statement of 
Facts found by the Court,” and which records, papers and docu- 
ments are respectively Exhibits 5, 6, 7, 8, 10, 11, 12, 13, 14, ¥5, 
16 and 17, in the record of the Writ of Error. 

3. There was error in the ruling of said court admitting in evi- 
dence what was assumed to be a record of the doings of a meeting 
of the stockholders of said Pacific National Bank, held Jan. 10, 
1882, a copy of which is annexed to said finding of facts by the 
Court as “ Exhibit 9,” except so much thereof as is a record of the - 
election of a board of directors of said bank, which is as follows : — 

“The following directors were chosen by a stock vote of 4,727 


shares against eighty scattering votes: Lewis Coleman, of Boston ; 
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John Shepard, of Boston; M. Dyer, Jr., of Boston; M. P. 
Springer, of Newton; J. H. Whitaker, of Malden; Edwin Ray, of 
Newton; J. H. Sanborn, of Newton: E. M. Fowle, of Newton ; 
George Ii. March, of Watertown ; Arthur Sewall, of Bath; John 
E. Cassidy, of Boston; John Fallon, of Lawrence.” [The exhibits 
referred to in the two preceding specifications of error cover forty 
pages of the record of the Writ of Error, and are not here set out 
because of their voluminous character. | 

4. There was an error in the ruling of said court admitting in 
evidence the following vote of the directors of said Pacific National 
Bank, passed Dec. 13, 1881, to wit : — 


Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them ; 

‘And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock w ould be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken a 
paid in; : 

And whereas $38,700 thereof has not been taken and paid in ; 

Voted, That said $38,700 of said steck be and is hereby, cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this a-sociation amounts to $961,300. 

Voted, ‘That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in as a part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 


5. There was error in the ruling of said court admitting in evi- 
dence the following certificate of J. M. Pettengill, the cashier of 
said bank, to the Comptroller of the Currency, which is dated Dee. 
13, 1881, to wit: — 

Pacitric NATIONAL Bank, boston, 
Dec. 13, 1881. 
To the Cc wleieebits of the Currency, Washington, D. C. 

It is hereby certified that the capital stock of the * Pacific National 
Bank of Boston” has been increased, pursuant to the Articles of 
Association of said bank, in the sum of four hundred and sixty- one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank row amounts to nine 
hundred and sixty-one thousand three hundred dollars. 

[SEAL | J. M. Perreneity, Cashier. 
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6. There was error in the ruling of said court admitting in evi- 
dence the following certificate of John J. Knox, Comptroller of 
the Currency, dated Dec. 16, 1881, to wit: — 


TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
Wasuineton, Dec. 16, 1881. 


Whereas satisfactory notice has been transmitted to the Comptrol- 
ler of the Currency, that the capital stock of “ The Pacific National 


- Bank of Boston,” Mass., has been increased in the sum of four hun- 


dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in ; 

Now, it is hereby certified, that the capital stock of “ The Pacific 
National Bank of Boston,” Mass., aforesaid, has been increased, as 
aforesaid, in the sum of four hundred and sixty-one thousand three 
hundred dollars ; that said increase of capital has been paid into said 
bank, as a part of the capital stock thereof, and that the said increase 
of capital is approved by the Comptroller of the Currency. 

In witness whereof I hereunto affix my official signature. 

| SEAL | JOHN J. Knox, Comptroller. 


7. There was error in the ruling of said court, admitting in evi- 
dence the facts introduced by the receiver, relating to the suits 
brought by three creditors after March 18, and before May 20, 
1882, as stated in the facts found by the court. (Page 13, record 
of Writ of Error.) | 

8. There was error in the finding of said court as a conclusion - 
of law from the facts found by it, that the plaintiff in error was the 
owner of the number of shares of stock in said Pacific National Bank 
on May 20, 1882, and on May 22, 1882, as declared in that behalf 
in the declaration. ae | 

9. There was error in the ruling of said court in each and every 
refusal to make the several and separate rulings requested by the 
plaintiff in error in his prayers therefor submitted to the Court after 
the evidence introduced by both parties was closed, to wit : — 

(1.) Inrefusing to rule as requested, “ that by reason of the plain- 


tiff in error’s subscription for thirty shares of the $500,000 increase 
of the capital of the Pacific National Bank, voted Sept. 13, 1881, 
and his payment thereof, and receipt and retention of a certificate 
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of stock for that amount, he cannot be held as a stockholder in 
this action, unless it appears that the whole amount of the $500,000 
increase voted, and to which he subscribed, was, either before or 
subsequent to his reception of his certificate, taken and paid in, and 
the increase of stock to that amount approved by the Comptroller 
of the Currency.” 

(2.) In refusing to rule as requested, “that the vote of the direct- 
ors of the Pacific National Bank, Sept. 13, 1881, that the capital of 
that bank be increased to one million dollars, and the vote of the 
directors of said bank, Dee. 13, 1881, in which the attempt was 
made to limit the increase of the ‘apital to $461,300, and to fix the 
whole capital at $961,300, and the approval thereof by the Comp- 
troller of the Currency by his certificate dated Dec. 16, 1881, did 
not constitute a legal and valid increase of the capital stock of said 
bank to $961,300.” 

(3.) In refusing to rule as requested, “that if the action of the 
directors of said bank and the Comptroller of the Currency, set forth 
in the preceding request, constituted a valid increase of the capital 
stock of said bank of $461,300, and to the amount of $961,300, the 
plaintiff in error cannot be held in this action as a shareholder in 
said increase of $461,300 by reason of his subscription to the in- 


crease of $500,000 voted Sept. 18, 1881, and his payment of | 


such subscription and reception of a certificate for thirty shares 
thereof prior to the failure of the bank, Nov. 18, 1881.” 

(4.) In refusing to rule as requested, “that the retention by 
the plaintiff in error of said certificate for thirty shares of said 
$500,000 increase until the final closing of the bank, May 20, 1882, 
and the payment of the assessment of one hundred per cent upon the 
par value of said supposed shares, which was made by him Jan. 23, 
1882, were not sufficient in this case to constitute or hold him as an 


owner of said shares, if he did not know, and had never been informed, 


of the said action of the directors, Dec. 13, 1881, or of the said action 
of the Comptroller, Dec. 16, 1881, certifying the stock at $961,300, 
until after the receiver was appointed, May 22, 1882, and did not, 
until after that time, know, and had never been informed, that the 
increase of said capital stock to one million dollars, voted by the 
directors, Sept. 13, 1881, had not all been taken and paid in.” 
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(5.) In refusing to rule as requested, “that if the votes of the 
directors of Sept. 13 and Dec. 13, 1881, and the certificate of the 
Comptroller, dated Dec. 16, 1881, did not constitute a valid increase 
of the capital of the bank to $961,300, that attempted increase was 
not validated by subsequent ratifying acts (if such acts they were), 
by part only of those who subscribed for and paid in the $461,300, 
under the vote to increase $500,000.” | | 

(6.) In refusing to rule as requested, “that the amount of the 
sapital stock could not be increased by ratification to a'sum less than 
$961,300; and if the plaintiff in error did acts which might consti- 
tute ratification on his part, it would not make the thirty shares of 
proposed new stock, subscribed and paid for by him, legal stock 
unless all the other subscribers to the amount which had been 
approved by the ie cri of the Currency ($461,300) also rati- 
fied said increase.’ | 

(7.) In refusing to rule as requested, “that the payment by the 
plaintiff in error, Jan. 20 and Jan. 23, 1882, to the directors of the 
Pacific National Bank, which was then insolvent and its capital stock 
lost and was in the possession and control of Needham, of an amount 
equal to the par value of all the stock which he owned, or of which 
he held certificates, which was applied towards the payment of the 
indebtedness of said bank, if made with the understanding and belief 
on his part that it would discharge him from liability under the 
statute to contribute towards the payment of the debts of the bank 
a sum equal to the par value of his stock, constituted a satisfaction 
and discharge of that liability, and proof of it is a good defence to 
this action.” 

(8.) In refusing to rule as requested, “that the payments by the 
plaintiff in error, Jan. 20 and Jan. 23, 1882, to the directors of the 
Pacific National Bank, which was then insolvent and its capital stock 
lost and was in the possession and under the control of Needham, of 
an amount equal to the par value of all the stock which he owned 
or of which he held certificates, which was applied towards the pay- 
ment of the indebtedness of said bank, if made with the under- 
standing and belief that it would discharge him from his liability 
under the statute to contribute towards the payment of the debts of 
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the bank, a sum equal to the par value of his stock, at least consti- 
tuted a satisfaction and discharge of his liability for all debts con- 
tracted before such payment.” | 

(9.) In refusing to rule as requested, “that if the plaintiff im 
error paid to Daniel Needham, the bank examiner, while he was in 
charge of the bank, or to any person acting under his authority in 
the reception of the payment, a sum of money equal to the par 
value of all the shares of stock held by him in said bank, which was 
applied in the payment of the debts, contracts and engagements of 
the bank, it constituted a discharge of his ability under the statute 
and is a defence to this action.” 

(10.) 


error paid the assessment upon all the shares held by him, which 


In refusing to rule as requested, “that if the plaintiff in 


was voted at the assemblage of stockholders, Jan. 10, 1882, to 
Daniel Needham, while he was in possession and control of the bank 
and all money received for the payment of its debts, or to any per- 
son authorized by him, such payment constituted a discharge of the 
plaintiff in error’s liability under the statute and is a defence to 
this action.” 

(11.) In refusing to rule as requested, that “if the plaintiff in 
error, since the failure of the bank in November, 1881, has paid one 
assessment of an amount equal to the par value of the shares of 
stock owned by him, and such payment did not have the effect of 
restoring the value of his stock to him in any part, but was devoted 
to the payment of the debts, contracts and engagements of the bank, 
he is discharged from further lability, under whatever provision of 
law that assessment may have been made.” 

(12.) In refusing to rule as requested, that “the effect would be 
the same of a payment made under the circumstances stated in the 
foregoing request, if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to the making of an assessment.” 

(13.) In refusing to rule as requested, “that if, after he was 
notified of the assessment referred to in these requests, the plaintiff 
in error received from a director of the Pacific National Bank assur- 
ances that the payment of that assessment would relieve him from all 


further liability under the statute to contribute towards the payment 
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of the debts of the bank, and was induced to pay the assessment by 
reason of such assurances, and did thereafterwards pay it to the 
bank, while it was in .Needham’s possession, such payment is a sat- 
isfaction of his liability sought to be enforced in this action and a 
defence to it.” | | 

10. There was error by said court in rendering judgment againt 
the plaintiff in error for an assessment upon all the stock of which 
he was alleged in the declaration to be owner, because if judgment 
was authorized for the assessment upon any part of said alleged 
stock, it was only upon such stock held by the plaintiff in error as 

ras created prior to Sept. 13, 1881. 
11. There was error by said court in rendering judgment for 


any greater part of the assessment made by the Comptroller of the 
Currency against the plaintiff in error than the plaintiff in error’s 


due. proportion of the debts of said bank contracted subsequent to 
March 18, 1882. | 7 
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ARGUMENT. 


The appellant relies on two principal propositions : — 
First. He is not a stockholder of the new stock. 
Second. He has once paid his full liability. 


], 
We deny that the character of holder of the new stock has 
attached to the appellant and plaintiff in error. 
He contracted to take new stock in a bank whose capital should be 


2 


a million dollars. 


Pages 24, 81. 


This agreement imposed no obligation to take shares of a smaller 
‘apital, | 

These engagements are as distinct as engagements to take stock 
in different banks. 

Acceptance of certificates, entries on the books, payment of 
assessments, neither separately nor combined, clothe him with that 
character in fact, or estop him from denying it. 

This is settled by the statute itself. There is a clear distinction 
between the system provided in the national banking law. for the 
original formation of a corporation, and that provided for the 
increase of its capital. 

Sections 5133-5141, 5168-5180, provide for the creation of 
a corporate life which comes into being when the articles of associa- 
tion are signed and filed. Its subsequent action will be binding 
upon the associates, although irregular. The departure from mere 


mandatory provisions can only be remedied by proceedings instituted 


by the government. 


But Section 5412 expressly declares: “Wo increase of capital 
shall be valid until the whole amount of such increase 1s paid in, and 
notice thereof has been transmitted to the Comptroller of the Currency, 
and his certificate obtained, specifying the amount of such increase 
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capital stock with his approval thereof, and that it has been duly paid 
in as a part of the capital of such association.” 

The appeilant’s subscription, payment, taking the ce rtific: ate and 
the entry upon the books were mere preparation for or anticipation 
of the assuming the character of stockholder, when the whole 
amount should be subscribed, and the approval and certificate of the 
Comptroller obtained. They conferred no right and imposed no duty 
upon appellant, except to become a stockholder when the increase 
became valid, and imposed no obligation upon the bank except to 
admit him as a stockholder when the proceeding was complete. 

If the Comptroller had withheld his approval altogether, surely 
appellant could not have been held as shareholder, for the single 
purpose of liability to previous debts and for no other purpose what- _ 
ever. 

American Tube Works v. Boston Machine Co., 139 Mass. 5. 
Reed v. Boston Machine Co., 141 Mass. 454. 


In the former case all the elements found here exist, with the addi- 
tional fact that plaintiffs had actually received dividends on the illegal 
stock. Allen, J., says: “In all the cases which have come under 
our observation, where one has been held to -be a stockholder by 
estoppel, there has been a legal creation of the capital stock.” 

There is no distinction in principle between an attempted increase 
of capital beyond the amount expressly limited in the charter, and 
an attempted increase, which the law expressly declares shall not be 
valid until the consent of the public officer who has control of the 
subject, be obtained. 

The consent of the Comptroller takes the place of the legislative 
consent, which, in either case, would be sufficient to authorize an in- 
crease beyond the original limit. 

The issue of the increase was, by the express terms of the statute, 
ulira vires. 

In Scovill v. Thayer, 105 U.S. 143, it is held that in such case an: 
alleged stockholder is not estopped by receiving certificates, attend- 
ing corporate meetings, or by the fact that the corporation had held 
itself out as having increased capital, and so obtained increased 


eredit. 
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The Court say : — | | 

“The increased stock itself was void. It conferred on the holders 
no rights, and subjected them to no liabilities. If the stock of the 
first and second issues had been held by one set of holders, and the 
stock of the third and fourth by another, mn a contest. between them, 
the latter would have been excluded from all participation in the 
management of the company or in its profits. To decide that the 
holders of stock issued ultra vires have the same rights as the holders 
of authorized stock, is to ignore and override the limitations and 
prohibitions of the charter. We think it follows that, if the holder 
of such spurious stock has none of the rights, he can be subjected to 
none of the liabilities of the holder of genuine stock. His contract 
to pay for spurious shares is without consideration, and cannot be 
enforced. The corporation being absolutely without power to in- 
crease its stock above a certain limit, the acquiescence.of the share- 
holder can neither give it validity, nor bind him or the corporation.” 

The acts of the stockholders, until the certificate of the Comp- 
troller, are nothing more than propositions among themselves. 


Charleston v. People’s Nat. Bank, 5 Rich. So. Car. 103. 
} , 


In all the cases cited on the other side, so far as we have examined 
them, the Court hold the stoek valid, not withstanding irregularities. 
If the corporations had been solvent and gone on, the stockholders, 
under the principle of those decisions, would have established their 
right. to dividends and to vote. Here, it is clear that until after the 
certificate of the Comptroller, which was itself long after the facts 
relied on as-.an estoppel, no such relation to this corporation in 
respect to its new stock ever existed. 

So far as the certificate is concerned, that is a strange estoppel 
which estops a person from denying that he is the owner of that 
which does not exist; that he is a stockholder of no stock. The 
reasoning of Scovill v. Thayer is fully applicable here. If there 
had been a dividend declared after the issue of these certificates 
and before the Comptroller’s certificate, the old stockholders could 
have prevented the new ones from receiving it. If there had been 
a meeting, the old stockholders could have prevented the new ones 


from voting. There is no single privilege of a stockholder which 
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the holders of the certificates could have claimed after their issue, 
until the five hundred thousand dollars had been all paid in, and the 
Comptroller’s certificate to the payment of the increase, and his 
approval thereof obtained. 

Upton v. Tribileock, 91 U. 8. 45, Sanger v. Upton, 91 U. 8. 56, 
Webster v. Upton, 91 U. S. 65, Chubb v. Upton, 95 U. S. 665, and 
Pullman v. Upton, 96 U.S. 328, deal only with the case of sub- 
scriptions obtained by fraud, or stock which the corporation had a 
right to issue, but issued irregularly, or stock de facto in corpora- 
tions irregularly organized. 

Neither party to the transaction understood the payment of the 
money, the certificates, or the entries, as conferring any rights 
upon anybody until the whole half million was paid, and the Comp- 
troller’s certificate obtained. They were mere acts of preparation or 
anticipation. | 

Certainly there must be some limit to an estoppel. The clerk of 
a bankrupt corporation cannot, by entering a name on the stock book 
for any number of shares he pleases, render the person named liable 
for 
stroke of his pen, charge any number of the richest men in Boston 
with shares to the amount of $1,000,000, and thereby render them 
liable for these debts? 


aed 


all or any part of its debts. Could the cashier of this bank, by a 


The presumption arising from entry in a stock book does not 
apply when all the facts are before the court. No case can be 
conceived where a person, not a stockholder on all other facts, 
becomes one by putting his name on a book without his authority. 

The certificate and entry in stock, book must purport to be shares 
in some specific capital. There can be no such thing as a share, 
unless there be a unit which is shared. A numerator is without 
meaning unless there be a denominator. Until there has been a unit 
of capital duly created, there can be no such thing as an estoppel to 
deny holding shares therein. 

If it were essential to our argument, we should respectfully ask 
the Court to reconsider the dictum of Mr. Justice Hunt, in Chubb v. 
Upton, 95 U.S. 665, 668, that “it not necessary to sustain the action 
against a subscriber, that there should have been a subscription for 


the whole amount named in the articles.” If this be true to any 
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extent, we conceive it can be only true in cases where a corporation 
has begun business lawfully, might lawfully have limited its increase 
to the amount actually subscribed without the assent of any other 
authority, so that the subscriber would become a shareholder in a 
going concern, and where the circumstances attending the issue of 
the certificates immediately, show that to have been the intent of the 
parties. See cases collected in 

1 Morawetz, Sect. 142. | : | 

Rensselaer Plank Road Co. v. Wetsel, 21 Barb. (N. Y.) 56. 


But the present case is as if the subscription paper had itself con- 
tained the express condition that the bank would not admit the 
subseriber to the character of stockholder, until the whole amount 


should be subscribed. 


Lexington kh. R. v. Chandler, 13 Mich. 311. 

Troy & Greenfield R. R. v. Newton, 8 Gray, 596. 
Worcester & Nashua R. R. v. Hinds, 8 Cush. 110. 
‘ity Hotel v. Dickinson, 6 Gray, 586. 

Boston & Barre Rh. R. v. Wellington, 113 Mass. 79. 
Boston R. R. v. Pearson, 128 Mass. 445. 


Creditors, .in dealing with corporations, are bound to take notice 
of the limitations of their charters, and, & fortior?, of the limitations 
of the general law. 

2 Morawetz, Private Corp., 849. 

Seovill v. Thayer, 105 U. S. 143, 149. 

Pearce v. Madison Rh. R., 21 How. 441, 443. 

In re County Life Ass. Co., L. R., 5 Ch. App. 288. 


The book produced by the receiver is not a stock register. It is 
a mere debt and credit account with the stockholder, p. 88. 


Ins. Co. v. Hastings, 2 Allen, 398. 


We come then to the action of the directors of Dec. 13, 1881, and 
the two certificates of the Comptroller, dated Dec. 16, 1881. 

Dec. 13, 1881, the bank was wholly insolvent. Its capital was 
entirely gone, and its liabilities were more than three million dollars 
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in excess of its capital and assets. It failed to redeem its circulating 
notes, or to pay debts or depositors in the course of business. Its 
doors were closed (pp. 12, 13) ; its officers were excluded from all 
control of its affuirs by the order of the Comptroller (p. 15). | 
Needham, the bank examiner, although not styled receiver in the 
order, was in fact executing the functions of receiver, and not of 
visitor or examiner, so far as his custody and control of the bank 
were concerned. | | 
Rev. Stat. §§ 5240, 5241. 


This was a clear case of insolvency, and these were clear acts of 
insolvency within the meaning of Sect. 5242. They were due and_ 
public notice to every shareholder and creditor that the power of the 
bank to deal in any manner with its assets, except to preserve them 
and to redeem bills, was gone. It could make no binding contract ; 
even a seizure and sale of its property on an adversary suit would 
be void. 

National Bank v. Colby, 21 Wall. 609. 


The purpose to violate the provisions of Sect. 5242 would be 
inferred as matter of law from any payment or transfer of the prop- 
erty under these circumstances, and notice of such purpose be 
imputed to both parties. | 

This is very well stated in Pratt’s digest of the National Bank 
Act in the note to Sect. 5242: ‘It is plain that a bank is bankrupt 
at the moment that it cannot pay legitimate demands upon it in cur- 
rent funds; and the very fact that when a demand is made, a bank 
offers something other than current funds, would appear to be pre- 
sumptive evidence of insolvency. It is expected, from the very 
nature of the business, that a bank will always conduct its business 
so as to be prepared to meet all demands by immediate payment in 
money. In practice, however, it is often very difficult to determine 
the exact date of the insolvency, inasmuch as a bank may be really 
insolvent and yet be able to meet demands to some small extent in 
current funds; and it may be able, by disposing of its more easily 
liquidated assets, such as bonds, or the best of its bills receivable, to 


supply itself with current funds to meet considerable demands. 
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But while the exact moment of insolvency is extremely difficult to 
fix theoretically, still practically, in each actual case, there comes a 
time when the officers are aware they cannot continue business. 
Usually, when they come to this conclusion, the institution closes its 
doors, and this act is the act of insolvency mentioned in the section. 

“It rarely, however, happens that a bank closes its doors, but it 
subsequently appears, by competent evidence, that for days, weeks, 
or months prior to the actual closure, the officers must have been 
aware that there was no hope for the institution, and they are not 
excusable because they permitted themselves to be led by false 
hopes, but it is presumed that things appeared to them as they 
would appear under like circumstances to competent business men. 
If it can be proved that after the institution was in such condition 
that competent bankers would have closed its doors, the officers paid 
out moneys, ete., all such acts would be null and void, and when 
creditors were paid in other than current’ funds, say in bills receiv- 
able or other unliquidated assets, such creditors would doubtless be 
considered to have been put on notice, and could be compelled to 
refund and await pro rata distribution.” 

Such being the case, the directors had no power to pass the vote 
fixing the capital at $961,300, and that whether the act be treated 
as an attempted reduction of the capital, which could only be effected 
by a two-thirds vote of the shareholders (Sect. 5143), or as a 
new and original attempt to increase. 

It is clear they had no authority to reduce the capital: first, 
because that power only resides in the stockholders (Rev. St., 
§ 5143); second, because the capital had never been lawfully in-. 
creased to the point from which they were to reduce it. 

Yet it seems clear that reduction and not increase was what they 
attempted by the vote of Dec. 13, 1881. After reciting the vote to 
increase to a million, and that the subscriptions were payable Oct. 
1, and that “$461,300 of said new stock has been taken and paid 
in,” they vote that “ $38,700 of said stock be, and is hereby, cancelled 
and deducted from said capital stock of $1,000,000,” ete. This 
purpose is further made clear by the fact that the transaction was 
illegal as an original increase, because there was no offer of the new 
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stock pro rata to holders of the old stock as the Articles of Associa- 
tion (Sect. 5, p. 16, and By-Law, Sect. 11, p. 17) require. 

But this is of minor importance. The directors were at that date 
totally incompetent to bind the bank by the contract which the 
acceptance of a subscription or payment to stock implies. 

The acceptance of a subscription and payment to the stock of a 
bank implies a contract on the part of the corporation to take the 
money and employ it in the business of banking. It implies a con- 
tract to give bim a right as stockholder to his equal control and 
management of a banking business to be thereafter conducted. If 
it be an increase, it is a contract for a sale to him of a proportionate 
joint ownership of an existing capital then engaged and thereafter 
to be engaged in the business of banking. How can an agency 
make such a contract which could not lawfully pay a creditor other 
then a bill-holder.a debt of twenty-five cents? If into the ordi- 
nary contract for the sale of goods on credit there enter the implied 
condition that the buyer shall keep his credit good till the transac- 
tion be complete, does not this condition enter into the authority of 
directors to hold third persons or bind their own corporations by 
contracts to continue the business ? | 

On the same thirteenth day of December, 1881, the cashier sent 
to the Comptroller a certificate that the capital stock had been in- 
creased and the increase all paid in. In point of fact, not a dollar 
had at that time been subscribed or paid in toward any increase 
voted by the directors on that day. The subscribers to the new 
$500,000, under the former vote, might each of them have demanded 
that his money should be returned immediately on the passage of 
the vote fixing the amount at $461,300. Nothing, certainly, had 
yet happened which made any subscriber liable as shareholder. 

On the same day the Comptroller issued his two certificates, one 
declaring that the new stock was all paid in, the other declaring 
that it was all gone, and directing an assessment (pp. 14, 15). 

We submit that neither of these certificates had any ralidity 
whatever. 

The Comptroller is not a judicial officer. He cannot bind any 
citizen by a decree or judgment. It is true, his certificate is con- 


clusive upon the question whether a bank is duly organized, and 
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upon the question how much of the stockholders’ liability needs to 
be enforced. 


Kennedy v. Gibson, 8 Wall. 498. 
Bank v. Kennedy, i7 Wall. 20. 
Casey v. Galli, 94 U. S. 673. 
Sanger v. Upton, 91 U.S. 56. 


A person who has become a shareholder in a bank so far sub- 
mits himself to the Comptroller’s authority ; and the enforcement of 
this submission is necessary for the due protection of the public. 

sut it cannot be claimed that the Comptroller can by his certifi- 
cate impose upon persons the character of shareholders without their 
consent. Nor will it be doubted, we presume, that if the Comp- 
troller be about to give such certificate illegally or contrary to the 
fact, any person who would be aggrieved thereby may have 


judicial process to restrain him. 


United States v. Knox, 102 U.S. 422. 


If, then, the act of the Comptroller be performed under such cir- 
cumstances that it is impossible to apply for an injunction in advance, 
it must be that the facts may be shown in defence, especially in 
~ases Where no new rights have attached in consequence of reliance 
on his action. 

The Comptroller could not lawfully certify to an increase of capital 
made illegally, for the reasons heretofore stated. 

Nor could he properly and lawfully certify that the capital “ had 


been increased in accordance with the provisions of the Articles of 


Association,” and that “said increase of capital has been paid into 
said bank as a part of the capital stock thereof,” or lawfully certify 
his approval of such increase, when the fact was at that moment 
known to him that the amount was all gone, that it never had been 
received as capital, but had been applied to the partial reduction of 
the indebtedness of a bank still insolvent. 

The law will not stick at the phrase “has been duly paid in.” It 
is the substance of an increase of capital to which he is: authorized 
to certify. The fact that it is there, not the fact that it was paid 
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weeks or months ago, is the essential fact which he is to declare. 
It must be there as an existent, present fund, to which the public 
may trust in dealing with the bank, on the one hand, and which is to 
stand between the shareholders and their liability for debts on the 


other. 


The Comptroller erred, therefore, in deeming himself authorized 


to certify that the capital had been increased. 

He also erred in deeming that he had authority to require an 
assessment on this increase. The case of a capital “impaired by 
losses or otherwise,” contemplated in Section 5205, does not exist 
where the capital is all gone and the bank is insolvent. 

We claim that there is nothing in this case which creates an 
estoppel. The liability of the alleged shareholders must depend 
upon the actual facts, and not on any artificial presumptions. 

There has been no change, except for their advantage, in the 
position of the old creditors. The estoppel can at best only be 
invoked in behalf of the new creditors, some $200,000 in amount, 
who contracted with the corporation -during the brief period of 
resumption, and after the alleged increase instock. Their rights, if 
any they have, can be preserved in the decree, if the Court think fit. 


Il. 


Our second general proposition is that the liability of all the 
shareholders has been equitably discharged by the payment of the 
assessment. 

This case is totally distinguishable, in this respect, from Scoville 
v. Thayer, 105 U. S. 141. In that case Thayer had subscribed for 
certain valid shares in a Kansas corporation, and had paid in a part 
of their par value. The company afterward undertook to increase 
its capital beyond the amount authorized by law, and he subscribed 
and partly paid for certain unauthorized stock. He had an agyree- 
ment with the company that no further calls should be made upon 
him, which agreement was void as against an assignee of the com- 
pany in bankruptcy. The Court held that, on a suit by such assignee 
to recover the unpaid balance due on his authorized stock, he could 
not set off the sums paid by him on the invalid stock. 
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Mr. Thayer’s original subscription was, as between him and the 
representative of the creditors, a promise to contribute to a fund for 
their use. The money paid by him on the said stock not being 
applicable to the purpose for which it was intended, was, in the view 
most favorable for him, money received by the company to his use, 
constituting him an ordinary creditor to that amount. The Court 
say that “no call had been made for contribution on the valid stock, 
to which the amounts paid on the void stock could be said to apply. 
No eall could have been made by the company under its agreement 
with the stockholders, unless to pay its creditors, and it does not 
uppear that when the payments were made the company had any 
creditors.” The money paid in that case never, so far as appears, 
benefited a creditor in the slightest degree. It may, so far as 
appears, have been paid for the purchase of a mine which proved 
worthless, or for working a mine which proved unprofitable. 

See also 
Sawyer v. Hoag, 17 Wallace, 610. 
Sanger v. Upton, 91 U.S. 56. 
Scammon vw. Kimball, 92 U. S. 362. 
Morgan v. Allen, 103 U.S. 498. 


But in the case at bar, the money paid under a supposed liability 
went directly to reduce the volume of debts, as is expressly found by 
the Court under an assessment made for that sole purpose. The 
order by the Comptroller, and the voluntary consent by the supposed 
shareholder, to pay in one hundred per cent on the supposed capital, 
were an order and consent to pay that amount to the creditors, and 
actually accomplished that purpose. It was an actual performance 
of one obligation by parties who mistakenly supposed they were 
performing another. In form, it was an attempt to make good the 
capital. In fact, it was simply a reduction of the volume of debt. 

The entire deficiency was never paid. Pursuant, therefore, to the 
notice of the Comptroller of Dec. 16, 1881, the receivership therein 
stated went on. The question with which we have now to deal 
is the same as if one shareholder only had brought to the officer 
his assessment on the full amount of his stock, paid it over to the 
representative of the government in charge, been assured by him 
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that it was in full discharge of his liability ; and, the sum paid having 
been actually applied to the payment of debts, been called upon by 
the receiver to pay again. _ } 

We do not rely on the assurances given by Mr. Needham to the 
stockholders as binding upon the receiver as an engagement. But 
they establish and interpret the purpose of the payment. They 
show that a discharge of the statute liability was the intent of the 
transaction. 

The authorities cited below seem to us conclusively to establish 
the proposition that a statute liability for the debts of a corporation 
is discharged pro tanto by an advancement to the corporation to 
pay debts, or by a payment of the debt of any single creditor, in 
cases where the liability is direct to individual creditors. We claim 
that the principle is applicable where the liability is to a receiver, 
who is to distribute the fund among all creditors pro rata, and a 
payment has been made to a general fund of which creditors have 
the benefit, and which cannot lawfully be paid out in any mode which 
operates as a preference. | ses 

It is clear that the giving of the bank to its officers by Needham, 
and the subsequent payment of debts, were illegal after the acts of 
bankruptey already committed, and that the receiver can recover 
back all sums, if any, paid out by way of preference. | 

‘But it also appears that the effect of the brief resumption was 
largely to benefit creditors, on the whole. They are in the same 
condition as if the Court had authorized an assignee in bankruptcy 
to continue business for the benefit of creditors, and his conduct of 
the business had resulted in investing the assets and diminishing the 
liabilities. 

Assuming, then, that itis established that these alleged shareholders 
have paid in voluntarily a sum they were not obliged to pay, with 
intent that it should be applied to increase a fund to discharge the 
indebtedness of the bank, and that it has been so applied, and the 
creditors collectively and individually are thereby in better condition 
than if the method provided by law had been strictly pursued, we 
submit that on well-established principles of equity such payment 
will be treated as a discharge of the statute obligation. 
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This may be treated either as 

An equitable performance of the obligation, 

An equitable satisfaction, 

A substituted performance, 

Or an equitable set-off. | 

It is not important to consider carefully the distinction. between 
them. They all rest upon the general principle, that equity will not 
permit double benefits where but one benefit is intended, or impose 
double burdens where but one obligation is due. The money due 
from these debtors has reached these creditors, and the substance of 


their obligations has been fully performed. 


Terry v. Little, 101 U. S. 216, 218. 

2 Pomeroy, Hq. Jur. § 579. 

Smith, Principles of Eq. p. 461. 

1 Pomeroy, Eq. Jur. 859. 

Tubbs v. Broadwood, 2 Russ. & M. 487. 

Lechmere v. Carlisle, 3 P. Wms. 227. 

Lowden v. Lowden, 1 Bro. Ch. 582. 

Leach v. Leach, 10 Ves. 516. 

Wilcox v. Wilcox, 2 Vernon, 558. _ 

2 Lead. Cas. in Eq. 833, 4 Am. Ed. 

Blandy v. Widmore, i P. Wms. 323. 

Deacon v. Smith, 2 Atk. 323. 

1 Pom. Eq. 88, 420, 421, 461, 520, 521. 

2 Ib. 580. 

1 Story, Eq. Jur. 1107. 

2 Ib. 1099, 1104. 

Smith, Eq. 444. 

Ex parte Pye, 18 Ves. 140. 

Hinchcliffe ». Hinchcliffe, 3 Ves. 516. 

Thynne v. Glengale, 2 H. L. Cas. 131. 

2 Redfield, Wills (2d Ed.), 515 et seg., Sec. 10, Sec. XI., 
p. 525, cases cited in note. 

Raleigh v. Raleigh, 35 Il. 512. 

Briggs v. Penniman, 8 Conn. 390. 


Tallmadge v. Fishkill Iron Co., 4 Barb. 382. 
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Jones v. Wiltberger, 42 Ga. 578. 
Thompson’s Liability of Stockholders, 392. 
Lee v. Lee, 31 Georgia, 26. 

1 Story’s Eq. 840. 

2 Pomeroy, 952. 

United States v. Knox, 102 U.S. 422, 425. 
Hindustan v. Alison, L. R. 6, C. P. 54. 
Marine Bank v. Fulton Bank, 2 Wall. 256. 
Scammon v. Kimball, 92 U. S. 370. 
National Bank v. Ins. Co., 104 U.S. 54. 
Patterson v. Lynde, 106 U.S. 519. 

Smith v. Hurd, 12 Metc. 371. 


‘No offer to return the certificates or notice to rescind the transac- 
tion was necessary. The transaction never took effect. Nothing 
ever passed to these alleged stockholders as against the corporation. 
There was nothing to be avoided or rescinded, and the certificates 


were of no value so as to need to be returned. 


Reed v. Boston Machine Co., 141 Mass. 454. 
Am. Tube Works v. Boston Machine Co., 139 Mass. 11. 


GEORGE F. HOAR. 
BENJAMIN N. JOHNSON. 
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ADDITIONAL BRIEF FOR APPELLANTS AND PLAINTIFFS 
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Statement of Points for A ppellants in Equity. 
es 


Contribution by the appellants of an amount equal to the par 
value of their stock to the fund which was devoted to the payment 
of the debts of the bank, constituted an equitable performance of the 

Bs. | 
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obligation imposed upon them by R. S., Sect. 5151; and the actions 


at law against them, therefore, should be enjoined. 


2 Pomeroy’s, Eq., Sects. 578, 579. 

Smith’s Principles of Eq., 461, 462. 

1 Pom. EKq., Sect. 59. 

Tubbs v. Broadwood, 2 Russell & Mylne, 487. 

Lechmere v. Carlisle, 3 Peere Williams, 227. 

Sowden v. Sowden, 1 Brown’s Ch. 582. 

Lench v. Lench, 10 Ves. 516. 

Wilcocks v. Wilcocks, 2 Vernon, 558. 

Blandy v. Widmore, 1 Peere Williams, 323. 

Deacon v. Smith, 2 Atk. 323. 

1 Pomeroy’s Kq., Sects. 420, 421. 

2 Ib., Sect. 580. 

1 Story’s Eq., Sect. 1107. 

United States v. Knox, 102 U.S. 422, 425; R.S., Sects. 718, 
719. ee 

Rule 55. 

2 Lead Cas. in Eq. (4th Am. Ed. 833). 


II. 


Appellants may also avail themselves of the doctrine of equitable 
satisfaction, in which intention, either express or implied, is 
required. | 

2 Story’s Eq., Sects. 1099, 1104. 

1 Pomeroy’s Eq., Sects. 520, 521, 461. 

Smith’s Principles of Eq., 444. 

Pye, Dubost, ex parte, 18 Ves. 140. 

Hincheliff v. Hincheliff, 3 Ves. 516. 

Thymme v. The Earl of Glengall, 2 H. Li. Case, 131. 

2 Redfield on Wills (2d ed.), p. 515 e¢ seg. Sect. 10; Sect. 
11, p. 525, and authorities in note. | 


III. 


Application of the principle of equitable set-off to the facts of 
this case should also preclude recovery by the receiver in his actions 
at law against the appellants. 


ONS 


le 


LS 


, | 


Raleigh v. Raleigh, 35 Ill. 512. 

Briggs v. Penniman, 8 Cow. 390. 

Tallmadge v. Fishkill Tron Co., 4 Barb. 382. 
Jones v. Wiltberger, 42 Ga. 578. 

Thompson’s Liability of Stockholders, Sect. 392. 
Lee v. Lee, 31 Ga. 26. | 


Appellants’ voluntary payment of one hundred per cent on their 
stock may, in equity, be allowed in set-off to the assessment by the 
Comptroller. 

IV. 

No valid assessment by the association under Sect. 5205 was 
ever made, as the meeting of Jan. 10, 1882, was not legally called 
for that purpose. : | 

But, if the meeting and assessment had been legal, the primary 
object of. an assessment under that section. of the statute is to pay 
the debts of the bank; and the relief of the stock from impairment is 
only a consequence of such payment. Ifthe deficiency in the capital 
stock is not paid or made good by such assessment, the stockholder 
derives no such benefit from his payment ; but his money is, never- 
theless, appropriated to the payment of debts, and his statute lia- 
bility is satisfied. | : 

The debts. of the Pacific Bank at the time the appellants paid the 
one hundred per cent upon the par value of their stock, exceeded the 
ralue of its assets nearly $3,000,000. The capital stock was but — 
$500,000. Appellants could receive no benefit by such payment, 
unless it operated as a relief from further liability to contribute to 
the payment of debts. 


¥. 


The purpose of the statute is to impose upon a stockholder in 
a bank the liability of contributing an equal amount to the par value 
of his stock towards the payment of its debts bué once. If once 
paid, he is discharged. | | 

It cannot be material to the creditors what methods are employed 
for the production of the money, under what section of the statute 
the proceedings are had, or whether it is produced without any 


formal proceedings. . It may be voluntarily paid. 


f 


VI. 

Proceedings under Sect. 5205 may be substituted for the 
enforcement of the statute liability under the authority of Sect. 
5234, in cases where the stock is already wholly lost, if the stock- 
holders consent to it. Sect. 5205 was not intended to increase the 
burden upon the stockholder, but to furnish a new mode of relieving 
himself from it. 3 

¥il, 

If the payment by the stockholders was by virtue of proceedings 
under Sect. 5205, and was made for the sole purpose of restoring 
the impaired stock, they acted under a gross mistake as to the 
value of the assets, and the payment could not have the intended 
effect. The money was, therefore, ¢n fact paid solely for the bene- 
fit of creditors, and appropriated to the payment of debts, from 
which no repair of stock resulted, and the stockholders should be 
discharged from further liability. Relief is granted in equity against 
mistakes. This mistake was produced by false representations of 
the condition of the bank made by its officers and the officers of the 
government, who were then in possession of the bank. 

1 Story’s Eq., Sect. 140. 
2 Pomeroy’s Eq., Sects. 849 and 852. 
Bank of Hindustan vy. Alison, L. R. 6 C. P. 54. 


VIII. 


Had the motive and purpose of the appellants’ payment been 
to make good the capital stock, that purpose has’ wholly failed. 


They have received no benefit. But the fact remains, that the 


money was paid towards the debts of the bank, and the creditors 
alone have the benefit of it. 

A second payment cannot, therefore, in equity, be required of 
them. 

Equity resists double benefits wherever it is possible. 


IX. 


Payments upon assessments made to repair deficiency in cap 
ital stock, under Sect. 5205, are upon condition that the whole 
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capital contributes, and the money is held by the bank or its officers 


in trust until that is accomplished. If applied to payment of debts 
before, creditors take it charged with the trust, and equity will 
require them to credit it on account of the statute liability of the 
stockholders. 

Only a part of the stockholders in this case paid the assessment. 

See | 

Marine Bank vy. Fulton Bank, 2 Wall. 256. 

a 92 U.S. 362, 370. 
104 U.S. 54. 


Scammon v. 
National Bank v. Insurance Co., 
».« 

Stockholders are only required to contribute to a fund for the 
payment of debts, — not to pay them. | | 

Their obligation i is discharged if they pay the money to the officers 
whose duty it is to pay the debts, whether may are officers of the 
bank or of the government. 

Appellants’ assessments were paid to the bank examiner, who was 
then in possession. 

March 18, 1882, by authority of the Comptroller, the fund was 
delivered to the officers of the bank, to be by them applied to the 
It was all so applied prior to May 20, 1882, 


payment of debts. 
All 


subsequent to which no debts were contracted by the bank. 
creditors have, therefore, received their share of the fund. 

But whether creditors who became such subsequent to March 18 
received any of this fund cannot affect the appellants’ liability. They 
are not responsible for its distribution. | 

The officers of the bank are not the agents of the stockholders for 


this purpose. The obligation of the stockholder is performed when 


he places his contribution in the hands of those upon whom is the 


duty and responsibility of distribution. 


Sawyer v. Upton, 91 U.S. = 60. 

Patterson v. Lynde, 106 U.S. 519. 

Smith v. Hurd, 12 Met. pr 

Thompson’ s Liability of Officers and Kgpente of Corporations, 
pp. 352, 461. 
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When -the bank was opened March 18, by permission of the 
Comptroller, the debts were not paid or secured, and the bank was 
in the struggle to raise funds for this purpose. 

It is not like the case of a bank that has been made solvent by the 
stockholders paying one hundred per cent upon their stock, and then 
gone on in business to make money for them. 

The scheme of opening its doors to business was to assist in pay- 
ing its debts by making money as the directors hoped. 

This was done without appellants’ authority, and they cannot be 
held for its consequences. If new debts were thus contracted which 
received no part of the fund to which appellants contributed, they are 
not liable for them. 

XI. 

There. was no legal increase of the capital stock from $500,- 
OOO. : 

| Reasoning xnd authorities will be found under point 1, for plain- 
tiffs in error. | 

The assessment by the Comptroller upon the new stock was clearly 
illegal, and the amount of the voluntary payment upon it being 
made for the express purpose of paying debts, should be allowed as 
such payment in set-off to the appellants’ liability on their valid stock, 


if it is not otherwise satisfied. 


XIT. 


If the Comptroller makes an unlawful assessment, or a_re- 
ceiver attempts to enforce one, “a court of equity, if its aid is 
invoked, will promptly restrain him by injunction.” | 

. Onited States v. Inox, 102 U. S. 422, 425. 
R. 35., Sects. 718 and 719. 


Rule 55. 


Statement of Points for Plaintiffs in Error. 
Hi 


There was no legal increase of the capital stock from $500,000. 


The directors took the proper action, Sept. 13, 1881, to increase 
it to $1,000,000. This was never all taken. 
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Increase of capital stock is invalid, unless all is taken and paid in. 


R. S., Sect. 5142. 


Plaintiffs in error subseribed and paid for a certain number of 
shares of said proposed increase. Certificates were issued to them 
for that umount. This issue of capital stock was void, because in 
violation of the statute, and could not be made valid by any subse- 
quent action of the plaintiffs in error. 


Scovill v. Thayer, 105 U.S. 143, 149. 


Creditors are bound to take notice of its illegal character. 
Io., 151. 
Zabriska v. Railroad Co., 23 How. 141. 


The action taked by the directors and Comptroller in December, 
1881, relating to the increase of stock, was illegal. It neither dimin- 
ished nor increased the stock. If it could be held an increase, no part 
of it was ever subscribed or paid in. It was an unsuccessful attempt 
to defraud the subscribers to the $500,000 increase, by holding them 
as stockholders to a less increase without their consent, for the pur- 
pose of making them pay a hundred per cent upon it as_ stock 
towards the liquidation of the liabilities of the bank, which was then 
insolvent and in the hands of the government. | 

The bank was insolvent Sept. 13, 1881, when the $500,000 
increase was voted. It publicly failed and went into the hands of 
the Comptroller of the Currency, Nov. 18, 1881. Dee. 13, by an 
agreement with the Comptroller, the directors made an attempt to 
reduce the stock to $961,300. Such is the plain import of their vote. 
It expressly declares that “$38,700 of said stock be and is hereby 
sancelled and deducted from said capital stock of $1,000,000.” 
This was illegal, as it required a two-thirds vote of the shareholders. 


‘ 


R. S., Sect. 5143. 


If such is not the interpretation of the vote, it is without meaning. 
True, they proceeded upon the false theory that the capital had been 
increased to $1,000,000; but as this was the basis of their action, 


the action falls with the theory. 
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Their assertion that “the paid-up capital amounts to $961,300,” 
‘an only be justified upon the theory that they supposed the vote of 
Sept. 13, ipso facto, raised the capital to $1,000,000; as, if they had 
understood that the capital was not raised until the whole amount 
was paid in, they could not have treated the subscription of $961,- 
300 as capital at all. 

In their vote the directors assume that the whole capital 1s 
$1,000,000. Calling the $500,000 increase “ new stock,” they then 
distinguished between “paid-up capital” and capital not paid up. 

Their whole action was a mistake; and because it was a blunder, 
to try to make it mean something in direct conflict with its express 
terms and whole scope, does violence to the plainest rules of con- 
struction, for the purpose of accomplishing that which must be 
admitted to be a great hardship, if not a gross wrong, upon the 
plaintiffs in error. 

The certificate of the Comptroller is not conclusive evidence of an 
increase of the capital stock. 

R. S., Sect. 5142, declares that “no increase of capital shall be 
valid” until three things are made to appear: (1) that “the whole 
amount of such increase is paid in”; (2) that “ nanan thereof has 
been transmitted to the Comptroller of the Currency”; (3) that the 


ee 


Comptroller’s certificate has been obtained, sedis the amount 
of increase of such capital stock, with his approval thereof, and that 
it has been duly paid in, as a part of the capital of such association.” 

If it appears, as in this case, that the whole amount of the increase 
voted has never been paid in, the certificate of the C omptroller is 
not conclusive evidence of the increase, because evidence of such 
payment is a condition precedent to the authority of the Comptroller 
to issue such certificate. A Comptroller’s certificate proved to he 
false cannot bind the subscriber to the proposed new stock. It 
would be a fraud upon him. 

The statute makes the Comptroller the judge of the evidence show-- 
ing the due organization of a bank, and authorizes him to decide 
when the bank shall commence business ; and his certificate in that 


respect, therefore, is conclusive. 
R. S., Sects. 5168, 5169, 5170. 


Qo 


But as to the increase of the stock, certain facts must be made 
affirmatively to appear as we’ have shown, the certificate of the 
Comptroller being only one of those facts. The findings and certifi- 
cate of the Comptroller relating to the authority of a bank to com- 
mence business, to the necessity and amount of an assessment of the 
stock to pay debts, and some other matters relating to the proceedings 
in liquidation and insolvency, have been held conclusive; but no 
authority is found to the effect that his certificate that the stock has 


been duly increased is conclusive. 


=: B 


There is no ground for the assertion against the plaintiffs in 
error of the doctrine of estoppel. 

Estoppel rests in fraud, resulting from some act or negligence of 
the defendants, by which the creditors were deceived, and induced to 
trust the bank. | 

It does not appear that any creditor trusted the bank by reason 
of the plaintiffs in error holding themselves out as stockholders. 
Before they can be estopped to deny their ownership of new stock 
upon this ground, it must appear that they held themselves out as 
stockholders, and that this fact was known to some creditors who. 
trusted the bank in consequence of it. 7 

Fox v. Clifton, 6 Bing. 776, 794 (19 E. C. L. 347, 355). 
Thompson’s Liability of Stockholders, Sect. 174. 
Bank of Hindustan v. Alison, L. R. 6 C. P. 54. 
Same case in Exchequer, /0., p. 222. 
Bigelow on Estoppel, pp. 480, 536, 537, 538, 557 to 559, 
560 to 565. | 
Pickard y. Sears, 6 Ad. & El. 496. 
Freeman v. Cook, 2 Ex. 654. 
In re Bahia & San Francisco Ry. Co., L. R. 3 Q. B. 584. 


The new stock never had any legal existence, and notwithstanding 
it was subscribed and paid for as such, and certificates issued, as 
it never became legal stock, the question of estoppel cannot arise. 
Estoppel | can only arise against one alleged to be a stockholder, 
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where the stock actually exists, and the question is whether the 
defendant has so conducted as to preclude himself from deny- 
ing its ownership. 
Bank of Hindustan v, Alison, L. R. 6 C. P. 222, in Excheq- 
uer Chamber. 
Scovill v. Thayer, 105 U.S. 1438, 149. 


II. 
Stockholders. are only required to contribute to a fund for the 


payments of debts, — not to pay them. 


Their obligation is discharged if they pay the money to the offi- 


cers whose duty it is to pay the debts, whether they are officers of 
the bank or the government. 

Plaintiffs’ assessments were paid to the bank examiner, who was 
then in possession. 

March 18, 1882, by authority of the Comptroller, the fund was 
delivered to the officers of the bank, to be by them applied to the 
payment of debts. It was all so applied prior to May 20, 1882, 
subsequent to which no debts were contracted by the bank. All 
creditors have therefore received their share of the funds. 

But whether creditors who became such subsequent to Mareh 18, 
1882, received any of this fund cannot affect the plaintiffs’ liability. 
They were not responsible for its distribution. | 

Neither the Comptroller, examiner, nor the officers of the bank are 
the agents of the stockholders for this purpose. The obligation of 
the stockholder is performed when he places his contribution in the 
hands of those upon whom is the duty and responsibility of distri- 
bution. 

Upton v. Tribileock, 91 U.S. 45, 47. 

Patterson v. Lynde, 106 U.S. 519. 

Smith v. Hurd, 12 Met. 371. 

Thompson’s Liability of Officers and Agents of Corporations, 
pp. 352, 461. 


When plaintiffs’ assessments were paid to Needham, he was the 


agent of the Comptroller, and was in possession of the bank as the 
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agent of the creditors. His relation to them for the time being was 
like that of a receiver, who is the representative of the creditors. 


Case v. Terrell, 11 Wall. 199. 


As such agent, his reception of a voluntary payment of the hun- 
dred per cent from a stockholder, with the assurance that it would 
relieve him from further liability, would be a discharge of such 


liability upon the ground of either contract or estoppel. 

| & Morse on Banks and Banking, on p. 503, says: “The liability of 
each stockholder is for his share of the total indebtedness of the 
bank, not for his proportion of each item thereof.” This view is 
supported in United States v. Knox, 102 U.S. 422, 425. 

If, therefore, a stockholder pays a sum of money which is his 
ratable proportion of the indebtedness of the bank, or the full 
amount of his possible liability (one hundred per cent on his stock), 
to any person authorized to receive it in behalf of the creditors, his 


a a as 


a 3 responsibility is at an end. 

Needham was authorized as the representative of the creditors to 
receive such payment; and if made to him or to any other person 
by his authority, it was satisfaction of such stockholders’ liability. 

If in a subscription to capital stock of a corporation, the sub- 
| seriber should agree to pay such assessments upon his subscription 
| as the directors might make, but, without waiting for assessments, 
should pay the amount of his subscription into the treasury of the 
company, would not such payment be pleadable in bar of a suit 
upon assessment made after the payment ? 

Again, if after the appointment of a receiver, it appearing that 
an assessment would become necessary, the receiver should accept 
| payment from stockholders of an amount efual to their shares of 
| stock, without waiting for an assessment, would not such payment 


be a bar to a suit upon a subsequent assessment. by the Comptroller ? 


IV. 


If in an action at law motive is immaterial, and the motive of 


the plaintiffs’ payment was to make good the capital stock, that pur- 
) : pose has wholly failed. They have received no benefit. But the fact 
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remains that it was paid towards the debts of the bank, and the 
creditors have the money thus paid. A second payment cannot, 


therefore, be required of them. 
V. 


No such register or list of shareholders as is required by Revised 
Statutes, Sect. 5210, was ever kept by the Pacific Bank. It is 


only such a list as is provided in that section that is “subject to the 


inspection of creditors.” No record of shareholders in this bank, 
which creditors were entitled to see, contained the plaintiffs’ names 
as stockholders. They do not appear on the record of transfers of 
stock. | | 

The stock ledger is not such a list as creditors are entitled to see, 
under Sect. 5210, but is simply a private book of accounts between 
the bank and its stockholders, who alone are entitled to see it. The 
president and cashier had no right, either express or implied, to 
enter the.name of any subscriber to the new stock upon a list kept 
for the benefit of creditors, before the proceedings to perfect that 
increase had been completed. 

Actual knowledge that the plaintiffs’ names were upon such a list as 
is required by Sect. 5210 must be shown before they can be charged 
as contributors towards the debts of the bank on account of such entry. 
No estoppel (which rests in fraud or negligence) could arise without 
such actual knowledge. But in the cases at bar there was no such 
list, and no authority to make one, as the $500, 000 increase was 
never perfected. 


ALBERT P. GOULD. 
BENJAMIN N. JOHNSON. 
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Guited States me Court. 


Nos. 789, Eq., 820, Law. 


JOHN P. DELANO, Appellant and Plaintiff in Error, 


VU. 


PETER BUTLER, Receiver. 


GENERAL STATEMENT. 


There is no dispute in these cases as to the truth of each and 
every allegation contained in the declaration, except as to the 
amount of stock for which the plaintiff in error is liable, under the 
assessment. He admits thirty shares, and denies thirty. He is 
found to own all. (Law Rec., pp. 8, 12, 13-15, 60, 61.) 

There is no dispute as to the fact that when the bank became 
permanently insolvent, and passed into the hands of a receiver, 
the plaintiff held, and for six months or so prior had held, certificates 
for, and was registered in the stock ledger of the bank as the 
absolute owner of, all the shares declared on, and for all of which he 
had subscribed and paid the money to the bank. (Law Rec., pp. 
59-61.) : 

These facts furnish the most absolute and complete proof of 
ownership possible; and the court below found the same, of course. 

The defence rests on this state of facts. The directors on Sept. 
13, 1881 (Rec., p. 8), voted to increase the capital stock from > 
$500,000 to $1,000,000 (the limit prescribed in the article of asso- 
ciation), giving the old stockholders the prior right to take the same 
at par, as bound by law to do; and Mr. Delano, upon notice thereof, 
proceeded, separately, to take his quota, subscribed for, and paid 
for the same, on Sept. 16, 1881, accepting the certificate issued 
therefor, dated Oct. 1, 1881 (Rec., pp. 59-61), and he was there- 
upon registered as the owner in the stock ledger of the bank 
(p. 61). Only $461,300 of the new stock being subscribed and paid 
for, the directors, on Dec. 13, 1881 {the bank having meanwhile lost 
its capital and suspended business), proceeded, without Mr. Delano’s 


2 
actual knowledge and consent, to change the amount of the pro- 
posed increase of capital stock to $461,300, and then for the first 
time got the approval and certificate of the comptroller of the cur- 
rency, fixing the capital at $961,300 accordingly. (Kec., p. 50.) The 
comptroller notified the bank on Dec. 16, 1881, by request of the 
bank directors (Rec., p. 31), that the deficiency in the capital stock 


must be made good by an assessment on the stockholders, or the — 


bank go into the hands of a receiver. (R. S., $ 5205.) On Jan. 10, 
1886 (pp. I1, 43, 45), the stockholders accordingly voted the assess- 
ment; and $742,800 of the amount ($961,300) was subsequently paid. 
Mr. Delano did not attend the meeting, but paid his quota upon 
notice. He paid it on the advice of Arthur Sewall, a stockholder 
and director, and without knowledge of the change in the amount 
of increase of capital stock first voted, and supposing and believing 
that the whole amount had been paid, and the new stock all taken, 
and the-increase effected accordingly, in conformity to the law, and 
with an assurance from Mr. Sewall that there would be no further 
personal liability. (Law Rec., pp. 59-61.) . The bank, because of 
the assessment being supposed to render the bank solvent, was 
allowed to, and did, resume business on March 18, 1882, and con- 
tinued in business till May 22, 1882, contracting new debts (Law 
Rec., pp. 12-14), when it became or was found to be hopelessly 
insolvent, stopped business, and passed into thé hands of a receiver 
to be wound up. : \ 

The adverse contention is: (1) that Mr. Delano was not a stock- 
holder guoad the thirty shares of new stock; (2) that the payment of 
the voluntary assessment extinguished or satisfied in law and 
equity the personal liability. 


ARGUMENT ON THE LAW. 


The directors had full power and complete authority for what they 
did, and there is no ground for any contention that the increase of 
the capital stock was w/tra vires either of the association or of the 
directors. | 

Rev. Stats, §§ 5142, 5143. 

Articles of Association, Nos. s, 6. 
By-Law, No. 11. 

Railway Co. v. Allerton, 18 Wall. 233. 


Being invested with full power in the premises, they had a right 
to make the modification or change which they did in the amount of 
the increase of the capital stock first proposed, the proceedings 


é 


3 


being inchoate until the whole amount of the voted increase had 
been subscribed and paid for,.and the stint of the comptroller of 
the currency was obtained. 

Charleston v. People’s Nat. Bank, 5 (Rich.) So. Car. 103. 


Not being w/tra vires, Mr. Delano cannot be allowed to set up a 
plea of nullity because of any irregularity or informality i in the pro- 
ceedings to increase the capital stock. 

Scoville v. Thayer, ros U.S. 143. 
Upton wv. Triblecock, gr 7d. 45. 
Chubb vz. Upton, 95 zd. 665. : 
Pullman vw. Upton, 96 zd. 328. 


If persons dealing with a corporation give credit on the security 
of the capital represented by an issue of shares, without having 
notice either actual or constructive that the shares were issued 
illegally, they would be entitled to charge-the holders of those 
shares with liability, whether the corporation could do so or not. 

Scoville v. Thayer, sapra, accords with this doctrine, as the Pub- 
lic Statutes carried such notice. Not so where the _ illegality 
alleged rests on By-Laws. | 

Mr. Delano, having paid for the new stock and accepted and 
held the certificate with all the incidental rights of ownership, is 
estopped from denying ownership. 3 

\S fanger v. Upton, gt U. S. 56. 


By taking the certificate issued, he impliedly authorized the 
registry of the ownership, and the holding out of the same thereafter 
to the public. 


Webster v. Upton, g1 U. S. 65. 
Re Rec. Bk., 22 N. Y. 17. 


He cannot now be permitted to gainsay the ownership, the 
creditors having been justified in relying upon the apparent owner- 
ship. | 

Casey v. Galli, 94 U. S. 679. 

Davis v. Stevens, Brown’s Nat. Bk. Cases, 158. 

Bowdell wv. F. & M., Nat. Bk. zd. 146. 

Davis v. Essex Baptist So., 44 Conn. 582. 

Irons v. Man. Nat. Bk., The Reporter for July, 1886, p. “é 
Adderly v. Storm, 6 Hill, 624. 

Johnston v. Laflin, 103 U. S. 800. 

Re Reciprocity Bk., 22 N. Y. 17. 
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Formalities prescribed by the charter or by the By-Laws may be 
‘waived. ae 
So strict is this rule of law that fraud, by which a third party 

(not then a stockholder) is induced to subscribe for stock in a corpo- 
ration, is not available as a defence to a suit to recover on the sub- 
scription, especially if vigilance and due diligence are not shown to 
discover the fraud, and prompt steps taken to repudiate; and, in no 
case, where repudiation had not occurred before the winding up 
order was made. | : 

Ogilvie 7. Knox Ins. Co., 22 How. 380. 

Upton v. Triblecock, 91 U. S. 47. 

Chubb wv. Upton, 95 U.S. 665. r 

Payson v. Withers, 5 Bliss. 269. 

Oakes v. Turquand L. R., 2 H. L. 325. 

Stone wv. City & C. Bk., 3 C. P. Div. 307. 

Wright’s Case, L. R. 7 Ch. Ap. 60. 

Henderson v. Royal B. Bk., 7 El. & Bl. 356. 

Daniel v. R. B. Bk., 1 H. & N. 681. 

2 Morawetz on Corp., §§ 839, 840, notes. 

Houldsworth v. City of Glasgow Bk., 5 Appeal Cases, 317. 


The statute of England only voices the law without it, in mak- 
ing the registry conclusive. To mitigate the doctrine, provision 
has been made for the removal of a name from the registry, when 
there wrongfully. Earl Cairns, L. C., says (5 Appeal Cases, p. 322) : 
“It was admitted before your lordships, as indeed it could not be 
denied, that, after the winding up of the company commenced, it 
was too late for the appellant to repudiate his stock, and that he 
must remain, as the liquidation found him, a partner in the bank 
and a contributary as such.” Such seems to be the opinion of the 
dissenting justices in the case of Upton wv. Triblecock, supra. 

The grounds on which the doctrine of the English and American 
cases rests are well stated in Stone v. City & Co. Bk., 3 C. P. Div. 
307, and in 2 Morawetz on P. Corp., § 839, note c. And what the 
court say in Casey v. Galli is applicable as to the registry. 

SWAYNE, J. “‘While a shareholder of a corporation is called 


upon to respond to a liability as such, and where a party has con-_ 


tracted with a corporation and is sued upon the contract, neither is 
permitted to deny the legal existence or the legal validity of such 
a corporation. To hold otherwise would be contrary to the plainest 
rules of reason and of good faith, and involve a mockery of justice. 
Parties must take the consequences of the position which they 


4 


\ 


5 


assume. They are estopped to deny the reality of the state of 
things which they have made appear to exist, and upon which 
others have been made to rely. Sound ethics require that the 
apparent, in its effects and consequences, should be as if it were 
real; and the law properly so regards it.” 
Same principle applies to the increase of capital stock, as that is 
only, in legal effect, an amendment to the charter. | 
The law, as held in the cases above cited, was in cases founded 
on a subscription. It applies with equal and greater force in the 
cases at bar, where it is sought to get rid of a liability which exists, 
as between the stockholder and the creditor, and for which alone 
the receiver can sue, as the representative of the creditor, and which 
rests on no obligation which the bank could enforce. 
Hawthorne v. Calef, 2 Wall. 10. | 
Curran v. The State of Arkansas, 15 How. 304. 
Irons v. Man. Nat. Bk., The Reporter, July, 18386, p. 69. 


Action between the directors and the stockholders, if wrongful, 
cannot be allowed to lessen the capital or.the personal liability 
secured as a trust fund in behalf of the creditors. Even conditions 
attached to subscriptions cannot be allowed to do this (Burke z. 
Smith, 16 Wall. 396). In Chubb v. Upton, swpra, the court sanc- 
tion the doctrine of Rens. & W. P. R. Co. v. Westel, 21 Barb. 
(N. Y.) 56, that it is no defence to an action ona subscription that all 
the amount required by the articles of association was not subscribed. 

When the absolute subscription was made, the claim for it 
became a part of the assets of the bank, and no implied condition 
could be attached to it. | 

County of Morgan wv. Allen, 103 U.S. 498. 


A fortiori no implied understanding could vitiate the stock after the 
subscription had been complied with by payment, and the stock had 
been issued and entered to the credit of the taker in the stock 
ledger. Upon plaintiff's own assumption that all the new stock 
first voted had been taken, they must be conclusively presumed to 
have known that this had occurred as the law absolutely required it 
to be done. 
The capital stock and the personal liability of the stockholders 

are pledged as security for the creditors. 

2 Morawetz, § 820, note 2, 3. 

Hatch v. Dana, ror U. S. 205. 


Sawyer v. Hoag, 17 Wall. 623. 3 
 hheuwtth wne VY Cw lef PAE age CLrall . SO 


In the last case cited. 

MitteER, J. “This artificial body is but the representative of its 
stockholders, and exists mainly for their benefit, and is governed 
and controlled by them through the officers whom they elect. The 
interest and power of legal control of each stockholder is in exact 
proportion to the amount of his stock. It is therefore but just that, 
when the interest of the public, or of strangers dealing with this 
corporation, is to be affected between the stockholders who own the 
corporation and the corporation itself, such transactions should be 
subjected to a rigid scrutiny; and, if found to be infected with any- 
thing unfair toward such third person, calculated to injure him, it 
should be disregarded or omitted so far as it may inequitably 
affect him.” 

Even if there had been fraud (none is found) on the part of the 
directors in inducing the stockholder to take this new stock, that 
would not avail, save as a ground of action against the perpetrator 
of it. | | 

The stock was voidable only, and not void; and this, if fraud 
was perpetrated, was on ground arising within the family of stock- 
holders, and could not affect the innocent creditor. 

Not being avoided before the winding up order, Mr. Delano was 
a stockholder within the provisions of Rev. Stats., § 5151. . 

Oakes v. Turquand, supra. 
Houldsworth v. Glasgow Bk., supra. 


Mr. Delano was bound to take cognizance of the existing con- 
tingencies when he took his stock, and look out for what the 
validity of the increase of the capital stock depended on. He did 
not do so, but pleads only simple ignorance, without inquiry 
shown or investigation made. He knows of the suspension and 
resumption, the vote to assess on the part of the stockholders, 
and pays the assessment, and participates in the chances and pros- 
pects of the future of a resuscitated and rehabilitated bank. And 
a large majority of the stockholders voted for the assessment, and 
paid $742,800 of the $961,300. His mouth should be shut now 
that disaster has come instead of success. 

That which the stockholders ought by proper diligence to have 
known, they may be presumed to have known in any contract 
between the corporation and those who are justified by the circum- 
stances in dealing with the bank upon the basis of the same. 

But, lastly, the action and certificate of the comptroller of the 
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currency, sanctioning and approving of the increase of the capital 
stock, conclude Mr. Delano, on that subject. 

Casey v. Galli, 94 U. S. 679. 

Cadle v. Baker, 20 Wall. 650. 

Kennedy v. Gibson, 8 zd. 498. 

Affirmed in U. S. v. Knox, ro2 U.S. 426. 


EQUITABLE SATISFACTION. 


We come, now, to the alleged equitable satisfaction. There is 
nothing in that contention. No one can contend, with any show of 
plausibility, that the voluntary assessment authorized by the statute 
(Rev. Stats., $5205), and expressly made and paid, in pursuance of 
a notice from the comptroller of the currency given at the instance 
of the bank (p. 30), for the specific purpose of making good a defi- 
ciency in the capital stock lost, and when the object of the same 
was accomplished, operates either in law or equity to affect the per- 
sonal liability of the stockholders by reason of Rev. Stats., § 5151. 

The payment of a voluntary assessment made for such a pur- 
pose was never intended to supersede or to satisfy the personal 
liability. Otherwise, in case of a bank’s lost capital being restored 
thereby, so as to enable it to go on in business as a solvent associa- 
tion, there would be ever afterward the anomaly, under the national 
banking system, of such an association doing future business with- 
out the security furnished as a pledge to creditors, present or to be. 
It makes no difference in principle whether the bank thus circum- 
stanced continues in business two months or ten years. The 
voluntary assessment is to be and was, in the present instance, paid 
on account of, and was thereafter invested in, and represented by, 
the shares and the certificates thereof. The personal liability is 
expressly made as an addition to what is invested in the shares of 
stock. In the present case, the payment of the voluntary assess- 
ment was indorsed on the certificates as paid thereon (p. 60). 

The law pledges to the creditor a trust fund, consisting of the 
capital stock and the personal liability, as security for depositors 
and creditors, one as much as the other. | 

S Ganger v. Upton, gt U.S. 

2 Morawetz on Corp., § 820 and notes 2, 3; § 869, notes. 
acetone UL Cee. 4.2020. so 

The personal liability proved can be collected and administered, 
in case of a winding-up order, by the receiver only, acting under the 
orders of the comptroller of the currency. In case the bank goes 
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into voluntary liquidation without a receiver appointed by the comp- 

troller, the creditor may sue directly (Irons v. Man. Nat. Bk., The 

Reporter for July, 1885, p. 69). Payment to the bank 1s a payment 

to a party not entitled to collect the money, and is no satisfaction. 
Wright v. McCormack, 17 Ohio St. 86. 


The adverse contention would exclude the creditors who became 
such after the resumption. These debts were $2,338,617.20 in 
new deposits, and $200,000 of new liabilities outstanding at the 
time of the ultimate failure (Rec., p. 14). $223,500 of the voluntary 
assessment had never been paid, a portion of the stockholders 
being delinquent. Some of the old creditors had been paid nothing ; 
and some had sued, and got security by means of property of the 
bank pledged’ to secure bondsmen who had signed bonds as sureties 
in the process of dissolving attachments (Rec., p. 13). Some ex- 
tended the time in which the debts due them from the bank were 
to be paid. Others did not (Rec., p. 13), the relative positions of 
the creditors being thus changed. The bank was held out to the 
public and to the depositors and general creditors as having been 
put into a solvent condition by means of the voluntary assessment, 
and creditors dealt with the bank thereafter on that assumption 
(Rec., pp. 56-60). | 

There is, therefore, no general equity in the claim made ad- 
versely. There is no such double benefit as equity abhors, and will 
prevent, if possible. As well said by Colt, J., in Morrison’s case in 


equity (Equity Case, p. 100), in aclear, clean, and exhaustive, opinion; | 


‘The double benefits which equity abhors must be to the same re- 
cipients ; but we cannot conceive how the payment of some creditors 
in full can be an equitable satisfaction of the legal claims of other 


creditors who consented to an extension to save the bank, and of. 


new creditors who made deposits after the bank resumed.” 

We do not notice the facts found relating to the opinions ex- 
pressed, the advice and assurances given, on the part of third par- 
ties, or the supposition and opinions of the plaintiff in error, in 
regard to the effect of paying the voluntary assessment (Rec., p. 
60). They clearly cannot operate to change the law or to affect its 
operation. | 

Upton zv. Triblecock, 96 U.S. 45. 


If there was any such mutual mistake as would entitle the party 
to recover the money, the claim must be presented and proved be- 


oy 


fore the receiver, like other indebtedness existing at the time of the 
final failure. If he wsderstood, as he says he did (Rec., p. 61), “that 
the effort was to pay the liabilities of .the bank, and after that the 
stockholders would do as they chose about continuing in business,”’ 
supposing at the same time “that the bank would come out better 
than it would in the hands of.a receiver,” and that “he was liable in 
law to pay the assessment,” he cannot now justly complain because 
his anticipations were not realized. The appointment of a receiver 
being then prevented, and the bank allowed to resume with his 
knowledge, he voluntarily took the chances of that resumption. 


SPECIFIC EXCEPTIONS. 


We now come to the requests for rulings and to those denied. 

The court has only to say whether, upon the state of facts spe- 
cially found, the receiver was entitled to recover. Everything else 
which is material being placed beyond dispute except the ownership 
of stock, as alleged, and the court having found that as a fact specifi- 
cally (Rec., p. 61), the court below must be found to have erred in 
some matter of law vitally affecting this finding of fact. If anything 
appears which concludes the plaintiff in error on this issue, then the 
court need not go further, except to pass on the questions raised as 
affecting other cases pending below, and for which the present with 
the others before this court may answer as test cases. The general 
requests made are only matters and points in detail embraced in the 
general discussion already had, and in the comprehensive ruling 
made at the close (Rec., p. 66). We need not consider all the 
requests in detail, therefore, further than to say that-we controvert 
them, each and every one of them. They are defective in their 
assumptions of fact, not being sufficiently comprehensive. The 
court could very properly decline to rule on them specifically, 
and make the comprehensive ruling, which he did make on the 
general request, that there could be no legal recovery on the facts 
found. | | | 

No erroneous ruling or refusal to rule, which. did not prejudice 
the rights of the party against whom the ruling was made, is suffi- 
cient cause to set aside the judgment. | 


Lancaster v. Collins, 115 U.S. 222. 


No erroneous admission of evidence, which is simply irrelevant 
or immaterial and does not clearly effect the result prejudicially, can 
operate to disturb a verdict, and much less a finding on the part 
of the court. (Mining Co. v. Taylor, 100 U.S. 37.) | 


ice) 


This brings us to the exceptions under that head. 

The letter of the cashier and the certificate of the comptroller 
(Rec., pp. 60-62) were official papers, required by statute (Rev. 
Stats., § 4152), and were manifestly competent evidence (Rev. 
Stats., § 884). | | : 

There can be no doubt about the vote of the directors of Dec. 
13, 1881 (Rec., p. 62). The effect thereof afterwards was a matter 
of law. : 
The evidence, relating to suits brought and the dissolving of the 
attachments (Rec., p. 63), was designed to show the changed con- 
dition of the creditors, and an inequitable use of the money col- 
lected on the voluntary assessment, and, like Exhibits 14, 15, 16, 17, 
also, were Competent as affecting the alleged equitable satisfaction 
set up. They are simply irrelevant and immaterial in any other 
aspect. _ : 

All the other exhibits objected to, except Exhibit 11 (the record 
of the stockholders’ meeting), are official communications, involved 
in, and pertaining to, the transactions in question as a history of the 
same, of little or no account except as bearing upon the question of 
good or bad faith. That issue was first opened, but was finally 
abandoned at the close of the suit, no claim of fraud then being 
made or proved or used in any request as an assumption of fact. 
The evidence became then for the first time immaterial and irrele- 
vant, except so far as it might affect the alleged equities. Before 
that time there was no impropriety in rebutting any alleged bad 
faith on the part of the acting parties. 

Exhibit No. 11 was competent, and is conceded to be so by the > 
plaintiff in error, so far as it shows the choice of directors ; and 
that put the record in evidence, all else as to its effect when in 
being a question of law. It was, however, competent, as the case 
was being tried, for other reasons. 1. It tended to show a ratifica- 
tion of the increase of the capital stock on the part of a large major- 
ity of the stockholders, an assessment being voted on both the old 
and new stock, and which was subsequently paid to the extent of 
$742,800. (Sewall’s Case, 3 Ch. 131.) 2. It showed what the as- 
sessment laid, was, and what it was for, as voted... This affected the 
equitable satisfaction claimed. 3. What occurred at the meeting 
and what was disclosed affected those present with knowledge ; 
and the record of the same was a means of knowledge for those not 
present, to which they were bound to resort in the exercise of due 
diligence. | 


If 


The competency of the record is not affected by any defect in 
the notice, as alleged, because the stockholders, voting, or paying 
without objection, waived all that. The validity of the assessment, 
as one which could legally be enforced, was not essential to the 
purposes of this suit. This becomes, however, simply immaterial 
and irrelevant in the view of the case as hereinbefore presented 
on issues of law and fact touching the question of ownership of the 
new stock. 


OBJECTION OF THE DEFENDANT IN ERROR. 


In the equity suit (pp. 17, 18) is a piece of evidence, agreed upon 
subject to objection as to its competency, in the shape of extracts 
from another bill in equity brought formerly by the receiver, seeking 
to charge the directors for losses occasioned the stockholders and 
creditors by their alleged neglect and malfeasance, and sworn to, 
Other portions of the bill appear on page 72. The law case was 
tried and submitted on the same agreement and record of evidence 
found in the equity suit. In trying the action at law, the said ex- 
tracts were offered in evidence by the plaintiff in error, objected and 
_ excepted to by the receiver as incompetent evidence, and a paragraph, | 
_found on page 18 of the record in the law case, is taken verbatim 
from the record in the corresponding equity suit. The receiver’s 
exception was not reported, because the judgment was in his favor, 
and it was unnecessary; and the point is therefore not open in the 
action at law, but it is raised and open in the suit in equity. 

Inasmuch as cases are pending in the court below, it is desirable 
to have the court determine now the competency of the evidence ; 
and it can be done in the equity suit, as well as to decide whether 
fraud, if proved, would be any defence. The latter point has been 
already argued. : 2 7 | 

We submit that the extract is incompetent in evidence, as the 
admission of the receiver. It contains only an alternative charge 
made by the receiver, zon suz juris, and as the representative and 


in behalf_of the stockholders now seeking to avail themselves of it. 
FOLMMALE/ : : 
1-General Ev., § 212; 3 éd., § 274, notes. 


It does not prove fraud, and the court has found none. The 
finding is not that any misstatement was made or concealment prac- 
tised fraudulently. It does not appear what they consisted of, or 
that Delano was induced by them to act to his hurt. They were 
between fellow-stockholders, and cannot affect innocent third par- 


I2 


ties; while the wrong-doer may be sued and held liable. No fraud 
can therefore be found as an inference of law, as that matter, if 
open and made the subject of contention in the trial below, was 
covered by the finding of ownership in the stock, and by the 
general ruling in denial of the general request that embraced within 
its scope the matter of vigilance, due diligence, ratification, and 
1 want of repudiation, as to any one of which there is no special 
( exception in matter of law. 
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ARGUMENT FOR DELANO. 


EQUITY. 


I. 


The obligation imposed upon the plaintiff by the 
statute, has been equitably performed, by his voluntary 
contribution of an amount equal to the par value of his 
stock, towards the payment of the debts of the bank. 


“All contracts, debts, and engagements,” in Sect. 5151 
of the Rev. Stat., means, every species of contract, debt, 


and engagement—not each separate contract, debt and 


- engagement. 
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A reasonable construction of the statute, requires only, 
that cach stockholder in a bank which has become in- 
solvent, shall. contribute a sum equal to the par value of 
his stock, towards a fund for the payment of its debts. 

| Terry v. Little, 101 U.S. 216, 218. 


Any other construction would make the statute unnec- 


essarily burdensome, and compliance with it, difficult, if 


not impossible. 


The Pacific National Bank failed Nov. 18, 1881. It 


was then insolvent owing nearly three million dollars more 


than the value of its assets. 


May 20, 1882, when Price took possession, the debts 
exceeded the assets about two million dollars, as he then 
valued the assets, which he has-since discovered to be of 
less value than he then supposed. To this is to be added 
the amount of $742,800 contributed by stockholders after _ 
the failure and before May 20, 1882; making a total of 
$2,742,800 debts, in excess of the value of the assets, at 
the time of the failure. a 

The capital stock of the bank was then only $500,000, 
divided into shares of $100 each. It is claimed, that it 
was subsequently increased to $961,300; but this claim is 
contested. | | 

At the time of the failure the plaintiff owned thirty 
shares of the stock. He had subscribed and paid for 
thirty shares of a proposed increase of the capital to 
$1,000,000; but the increase was never perfected and did 
not become valid under the statute; so that the plaintiff 
never owned but thirty shares of the stock, though he at 
one time supposed he would be held as owner of sixty 


shares, and acted upon that supposition. 


The bank being insolvent, owing a large amount in ex- 
cess of the whole value of its assets, including the sum 
for which the stockholders were liable, it could not be 
made solvent by the payment of that sum. The stock- 
holders, therefore, might clearly in equity, discharge that 
liability by paying the amount required by the statute, 
towards the liquidation of the debts of the bank, without 


waiting for compulsory process against them. 


The bank was placed in charge of Daniel Needham by 
the Comptroller of the Currency Nov. 18, 1881, and he 
took and retained possession of the assets, including the as- 
sessments paid by the stockholders, and had control of all 
the affairs of the bank, until March 18, 1882, and super- 
visory authority over them until the Receiver was ap- 
pointed. (Eq. Record, p. 13.) His supervision, after 
the doors were opened, was, under the express direction 
of the Comptroller, to be continued until the assessment 
should be fully paid. (Eq. Record, p. 15.) This was 
not wholly accomplished when the Receiver was ap- 


pointed. 


January 23, 1882, the plaintiff paid to Needham $6,000 
which was claimed to be his statutory contribution towards 
the payment of the debts of the bank. The money was 
in the possession or under the control of Needham until 
March 18, when, by permission of the Comptroller, it was 
allowed to pass into the hands of the officers of the bank, 
who used it in payment of its debts. | 

The money thus became a part of a common fund, 
which was raised for, and devoted to the payment of the 
debts of the bank. | | 

To what particular debts it was applied, is not material 


to the plaintiff’s case. 
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Money has no ear marks. If the money contributed 
by the stockholders was mingled with other moneys, 
devoted to the payment of debts, it is not material, as the 
whole fund was used in payment of “debts,” and in the 


discharge of “contracts and engagements.” 


That the entire amount which was voluntarily paid by 
the stockholders was used to pay debts, is proved by the 
admissions of the respondent, under oath, and the books 
of the bank and is specially found by the Circuit Judge. 
Eq. Record, pp. 17, 18. 

Law Record, p. 13. 


Payment by the stockholders of an amount equal to the 
par value of their stock, which was devoted to the pay- 
ment of the debts of the bank, constituted an equitable 
performance of the obligation imposed upon them by the 
statute; or it may be regarded as an equitable satisfaction 
of that liability. The distinction between them is not 
very important. They both rest in the equitable principle 
of antagonism to double benefits. 

‘The doctrine of equitable performance, is generally 
referred to the maxim, that, equity imputes an intention 
to fulfill an obligation. It has been well described by 
Pomeroy thus,—‘when a person has definitely bound 
himself to do a certain act, by’ which a particular kind of 
thing will be bestowed upon another in a specific manner, 
and instead thereof he either bestows the same kind of a 
thing upon the obligee in a different manner, or else 
permits the same kind of a thing to devolve upon the 
obligee in course and by operation of law, so that what is 
thus done, or permitted, may amount to a complete or 
partial fulfillment of the existing obligation, then the party 


will be presumed to have done or permitted this with the 


a 
entention of performing the very obligation itself, in whole 
or in part; and the obligation will be thus wholly or 
partially performed, as the case may be. Equity imputes 
to the party an intention of fulfilling the obligation resting 
upon him, rather than the intention of violating that duty, 
or of conferring a bounty.” : 
2 Pomeroy’s Equity, Sect. 579. 


Pomeroy in Sect. 578, clearly shows the distinction 
between satisfaction and performance. In summing up, 
he says, “In satisfaction, a different kind of thing is given 
with the intention that it shall be accepted as a substitu- 
tion for, and in lieu of the benefit due by the terms of the 
original obligation; and the donee has, in general, a right 
of election. In performance, the same kind of a thing is 
either conferred in a different manner or is left to devolve 
by operation of law, thereby fulfilling the very terms of 


the original obligation.” 


A recent English author defines equitable performance 
thus, “The doctrine of performance arises rather from a 
construction which equity, in its regard for natural justice, 
puts upon certain circumstances, than from the implied in- 
tention of the party. It is not, therefore, subject to any of 
those rules which originate in the design of correctly ascer- 
taining the party’s intention. And it conspicuously differs 
from satisfaction as applied to debts, in that performance 
is commonly deemed to have been effected pro tanto.” 


Smith’s Principles of Eq., p. 461. 


The same author says, ‘“‘The typical case of performance 
is, where a person covenants to do a certain act, this cov- 
enant is considered as performed by some subsequent act 


which wholly or approximately effects the same purpose, 
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though it does not expressly refer or precisely conform to 


the covenant.” (pp. 461, 462.) 


In the case at bar, the stockholders, by becoming such 
under the law, obligated themselves to pay, equally and 
ratably and not one for another, a sum of money equal to 
the par value of their stock, “for all contracts, debts, 
and engagements of the bank” if it shall become insolvent. 

This obligation was equitably performed by the subse- 
quent act of paying one hundred per cent upon their stock, 
and an appropriation of the money to the payment of 
debts. This accomplished the purpose of the obligation ; 
and applying the doctrine of equitable performance, it is 
immaterial, whether at the time the money was paid, the 
party intended it as a performance of his obligation or not: 

It rests in che fact, that that has been done, which the 
obligation requires. The law imputes to the obligor an 
intention to perform his duty, as a mode of escaping from 
that double benefit to the recipient, which equity abhors. 
We have in this case direct proof that such was the inten- 
tion. | 

The object of the statute was, to secure to the creditors 
of an insolvent bank, in addition to its assets, a fund for 
the payment of debts, equal to the amount of its capital 
stock. This object was accomplished by the voluntary 
payment of that amount by the stockholders, and its ap- 
plication to that purpose, although, in raising, and in the 
payment of this fund, no reference was had to the statute 
mode of doing it, and although, it may not have been done 
with express reference to the obligation, or in precise con- 
formity to the mode prescribed by the statute for its per- 
formance. 

We would not be expected to find a case precisely like 
the one at bar, as probably no such state of things has be- 


= 
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fore arisen, in a contest before the courts, between the 
creditors and stockholders of a National Bank; but princi- 
ples of equity have been established, by decided cases, and 
by text writers upon. the law of equity, which are broad 
enough to cover our case. 

‘Equity is ever reaching out and expanding its doctrine 
so as to cover new facts and relations, but still without any 
break, or change, in the principles or doctrines them- 
selves.” ‘The system is much more elastic and capable of 
expansion, and extension to new cases, than the common 
law. Its very central principles, its foundation upon the 
eternal verities of right and justice, its resting upon the | 
truths of morality rather than upan arbitrary customs and 
rigid dogmas, necessarily give it its character of flexibility, 
_and permit its doctrines to be enlarged so as to embrace 


new cases as they constantly arise.” (1 Pom. sec. 59.) 


The. doctrine of equitable performance has been ap- 
_ plied to a case where the obligation was imposed by an 


act of Parliament. | 
Tubbs v. Broadwood, 2 Russell & Mylne 487. 


It was held in that case, that, ““‘where a tenant for life 
sells part of the settled estate under the authority of an 
act of Parliament, which directs him to lay out the con- 
sideration money in the purchase of other lands, and to 
settle them to the same uses, and he afterwards pur- 
chases lands in fee simple to nearly the amount, but dies 
without having settled them accordingly, leaving them to de- 
scend upon his heir at law who was also the first tenant in 
tail in remainder under the settlement, a court of equity 
will zztend that the purchase was made in performance of 
the obilgation imposed by the act, and will not permit the 


remainder-man to recover the value of the lands sold 
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against the personal estate of the tenant for life.” 

The court say, “It may be true, that this is the first 
time in which the doctrine of Lechmere v. Lechmere has 
been carried beyond the case of covenant; but the przn- 
ciple of that case is directly applicable to the present. 
The whole doctrine proceeds upon the ground, that a per- 
son is presumed to do that which he is bound to do; and 
if he has done anything, he has done it, in pursuance of 
his obligation.” 

The Lechmere case was this:—Lord Lechmere on his 
marriage covenanted to lay out 430,000, in the purchase 
of lands, with the consent of the Earl of Carlisle, and 
Lord Morpeth, to be settled on Lord Lechmere for life, 
remainder to the amount of £800 a year to Lady Lech- 
mere for her jointure, remainder to his first and other sons 
in tail male, remainder to Lord Lechmere his heirs and 
assigns forever. Lord Lechmere afterwards purchased 
certain lands. but without consent of the trustees, and 
died without making any settlement of them. On a bill 
filed for specific performance, it was held, that the lands 
purchased after the covenant, ought to be considered as 
purchased in part performance of it; and it was decreed 
accordinely. 

Lechmere v. Carlisle, 3 Peere Williams, 227. 


The principle was applied to a case in which the cove- 
nant was to pay money to trustees to be laid out by them 
in a purchase of land, and the covenantor himself pur- 
chased the land, but died intestate without conveyance to 
the trustees. The Court held that the purchase was a 
performance of the covenant, and charged the estate with 


the trust. 


Sowden v. Sowden 1 Brown Ch. 582; approved in 


Lench v. Lench 10 Ves. 516. 


i 
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In Wilcocks v. Wilcocks 2 Vernon 558, a person cove- 
nanted on his marriage to purchase lands to the value of 
#200 a year, and to settle them for the jointure of his 
wife and to the first and other sons of the marriage in tail, 
He purchased lands of that value, but made no settlement; 
so that on his death the lands descended to his oldest son. 

On bill for specific performance the Court held that the 
purchase of the land should be deemed a performance of 
the covenant. (2 Eq. Lead, Cas. 833, 4th Am. Ed.) 

It has been held that performance may result from opera- 
tion of law. | 

In Blandy v. Widmore 1 Peere Williams 323, aman cov- 
enanted, previous to his marriage, to leave his wife 4620. 
He died intestate having made no settlement; but his 
wife’s share of his estate under the intestacy was more than 
£620. It was held that the covenant should be deemed to 
have been performed, and that the widow could not claim 
her share under the intestacy and the £620 as a debt under 
the covenant. 

See also 
Deacon v. Smith 2 Atk. 323. 
1 Pom. Eq. Sects. 420, 421. 
2 Id. Sec. 580—1 Storys Eq. Sec. 1107. 


Applying the doctrine of equitable performance as thus 
elucidated, to the peculiar circumstances of this case, 
we need not consider the intention of the stockholders in 
the payment of their contribution, to the fund for the pay- 
ment of debts, either express or implied, as the, principle 


may be invoked in their behalf without reference to it. 


I]. 


Closely allied to the doctrine of equitable performance 
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is the principle of equitable satisfaction, where intention 
either express or implied is required. 

The facts of this case will support the bill upon this 
eround also. Judge Story says, ‘‘Satisfaction may be de- 
fined in equity, to be the donation of a thing with the 
intention, expressed or implied, that it is to be an extin- 
cuishment of some existing right or claim of the donee. 
It usually arises in courts of equity, as a matter of presump- 
tion, where a man, being under an obligation to do an act, 
as to pay money, does that by will or gift, which is capable 
of being considered as a performance or satisfaction of it; 
the thing performed being e7usdem generis with that which 
he had engaged to perform.” | 

2 Story’s Eq. Sects. 1099, 1104. 


And in Sect. 1104, he says, “The notion of satisfaction 
implies the doing or giving of something equivalent to 


the right extinguished.” 


Pomeroy says, ‘Satisfaction may be defined, in a general 
manner, to be the donation of a thing with the intention, 
either expressed or implied, that it is to be taken either 
wholly or in part extinguishment, by way of substitution, 
of some prior claim in favor of the donee.” 


: Pom. Ea, Sect. §21. 


In Sec. 520, he says, “If the person to whom, by an 
instrument of donation, a benefit is given, possesses at the 
same time, a previous claim against the donor, and an 
intention appears that he shall not both enjoy the benefit 
and enforce the claim, he cannot accept the former without 
renouncing the latter. The underlying principle which 
controls the case, is the same as that which governs elec- 
tion; under any circumstances the donee is required to 


actually elect between his original and his substituted 
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rights; while under others the satisfaction is complete, 
and the substitution is effected without the exercise by 
him of any actual choice.” 

In the case at bar the substitution is already effected, as 
the creditors have received and retain the benefit of the 
voluntary payment. 

For the cognate doctine of election see 


1 Pom. Eq. Sect. 461, et seq. 


Smith, in his “Principles of Equity” p. 444, says,— 
“Equity often recognizes a principle known as the doc- 
trine of satisfaction. It arises in cases where a donor, 
being already under some obligation to the donee effects a 
donation under circumstances which indicate an intention 
that this shall be taken in satisfaction of the prior obliga- 


tion.” 


The intention of the recipient who has received and re- 
tains the benefit is not to be considered. In such case we 
look only to the intention of the donor, or person confer- 
ring the benefit ; and this intention need not be expressed, 
but may be implied. In our case it is both. The recipient 
by the retention of the benefit, (the money, in this case) ' 
has made his election, and is not in equity entitled to a 
second benefit. 7 | ze 

This principle finds its most common illustration, in cases 
where debts have been held to be satisfied by legacies and 
portions. 

In Pye, Dubost, erparte, 18 Ves. 140, it is laid down by 
Lord Eldon as a general rule, that “where a parent gives a 
legacy to a child, not stating the purpose for which he 
gives it, he is understood to give a portion ; and since 


equity regards double portions with disfavor, if the parent 


afterwards advances a portion onthe marriage of the child 


12 


the presumption arises, that it was intended to be a satis- 
faction of the legacy, either wholly or in part.” 

So a portion may be satisfied by a legacy; as, where a 
portion, having been contracted to be given upon the hap- 
pening of some event, such as marriage, is held to be satis- 
fied by a subsequent legacy. 

Hinchcliffe v. Hinchcliffe, 3 Ves. 516 is an illustration. 


Here, also, the foundation of the doctrine is said to be, 

“the distaste with which equity regards double portions.” 

In Thymme v. the Earl of Glengall 2 H. L. cases, 131, 

a residuary bequest was held to be a satisfaction of a cov- 
enant to bestow a certain portion on a daughter. | 

The cases supporting the doctrine of ‘“tademption” are 

very numerous, and need not be cited. 
See 2, Redfield on Wills, (2 ed) p. 515, et seq. 
Sect. X; and Sect. XI, p. 525,. and authorities in 


note. 


ITT. 


The stockholders who have paid their hundred per cent 
may also invoke the doctrine of equitable set-off. This is 
a principle in the law of equity closely akin to per- 
formance and satisfaction. 

In Raleigh v. Raleigh, 35 Wl. 512, it is held that to es- 
tablish a set-off in equity it is not necessary to show an 
agreement that one demand should be applied in liquida- 
tion of, or in set-off against another; but it is sufficient to 
show, that a credit was given or a payment made, under 
circumstances warranting the conclusion that the parties 
acted upon the understanding that the application should 


be made. 


In Sriggs v. Penniman, 8 Cow. 390, the stockholders 


ee 
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were liable for the debts of the company to the amount 
of their respective shares of stock. Penniman, a creditor, 
filed his bill in equity against the stockholders to enforce 
that liability. The defendants set up that they had sev- 
erally made advances for the company, for which the com- 
pany was indebted to them. The Chancelor, directed a 
reference to ascertain the amount of the defendants’ 
liability, and ordered the master to allow the defendants, 


respectively, such sums as they had paid on account of 


the debts of the company after its dissolution. orn ap- 


peal the decree confirmed this order. 


Tallmadge v. Fishkill Iron Co. 4 Barb. 382 was a suit 
in equity by several judgment creditors against the direct- 
ors of a corporation to enforce a liability created by statute, 
which was limited. It was held, on the authority of Briggs 
v. Penniman that the directors were entitled to have the 
amount of their advances for the company set off against 
their statute liability. MHarris P. ¥. on p. 391, says, “The 
law, for the protection of creditors and to induce the greater 
carefulness in the management of the affairs of the corpora- 
tion, adds the limited personal liability of the stockholders 
or directors to the effects of the corporation itself. In 
either case such limited personal liability is at an end, when 
the stockholder or director, has paid or been charged with 
debts, to an equal amount. | He can be required to pay the 
amount of his liability but once; and whether he pays that 
amount voluntarily in the discharge of the debts of the cor- 
poration, or whether he is compelled to pay it upon suit 
brought by the corporation or its creditors, Laving patd tt, 
he may set up such payment, as a defence against any fur- 


ther liability.” 


Where a creditor, by the statute, is at liberty to proceed 


eee 
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against single shareholders, it has been held that payment 
by a stockholder voluntarily made to any creditor of the 
corporation, of the amount of his liability, discharges It. 


Fones v. Wiltberger 42 Ga. 578. 


McCoy, F. said, “if he has taken up an amount of indebt- 
edness equal to his proportional share of the whole amount, 
he has performed his undertaking,—complied with the 

obligation the charter imposes. * ™* ™* This is a suit 
upon a statutory liability. The parties stand upon their 
legal rights, and it is none of the plaintiff's business to in- 
‘quire how the stockholder has settled with other creditors. 
_All he can demand is that he shall have discharged his 


proportionate share.” 
See Thompson’s Liability of Stockholders, Sec. 392. 


Under the statute the Receiver of a National Bank pro- 
ceeds against each stockholder individually, as represen- 
tative of the creditors, and for their benefit, collectively. - 
If any stockholder can show that he has paid the amount — 
required of him, into a common fund for the benefit of 
creditors, he ought, on the same principle, to be dis- 
| charged, though he could not plead the satisfaction of an 
individual debt, in defence; nor could he claim in equity 
a set-off of such payment, because there was no indebted- 
ness from him to any individual creditor. 
See Lee v. Lee 31 Ga. 26. 


LM, 


It is claimed that the plaintiff's payment is neither per- 
formance nor satisfaction, because it was made pursuant 


to an assessment laid by the stockholders upon themselves, 
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Jan. 10, 1882, under Sect. 5205, and can therefore be no 
satisfaction of the liability under Sect. 5151. 

The meeting of Jan. 10, had no authority to make such 
assessment, as it was not legally called for that purpose— 
no notice of it having been given, as the by-laws required 
—and the vote then passed was simply an expression of 
the willingness of those present, informally and unofficially 
assembled, to pay one hundred per cent upon their shares 
for the payment of debts. Pursuant to that expression 
the plaintiff paid one hundred per cent on all the shares 
which it was claimed he owned. | 

No such assessment as is contemplated by Sect. 5205 
was ever made, either by the directors or the stockholders, 
and the payment was not therefore specifically under that 
section. 

But if paid under Sect. 5205, the effect was the same, 
as if it had been done with specific reference to Sect. 
5151. | ae 

The pivotal inquiry in this case, is, whether the pay- 

ment was made with the intention, express or implied, of 
satisfying the plaintiff’s obligation, or in such manner as to 
constitute performance of it. 
It is said, that it was for the purpose of restoring the 
impaired stock, but this could only be done by paying the 
debts. Assessments under Sect. 5205, are for the pur- 
pose of paying the debts of the bank, as the stock can 
only be impaired by contracting debts in excess of the 
assets,—and the impairment can only be removed, by the 
payment of such debts. | 

Thus it is, that the primary object of an assessment 
under Sect. 5205, is to pay debts—and the repair of the 
stock is only a consequence of it. | 

The stock is “impaired,” in the ‘sense of Sect. “5205, 


when by reason of the indebtedness of the bank, it is z# 
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danger. It does not mean that the capital has been speci- 
as in most national banks 


fically wsed, for in this case 
—the entire legal capital was invested in United States 
bonds, deposited in the Treasury, and remained intact at 
the time the plaintiff paid his $6,000. The stock is said 
to be “impaired,” when it appears that a part of it may be 
required to pay debts,—and to be “wholly lost,”” when the 


debts are so large that it will require the whole capital or 


more to pay them. 


The statute creating the liability, is gezera/ in its terms. 


‘It simply declares that, ‘“‘the stockholders shall be held in- 


dividually responsible, for all contracts, debts, and engage- 
ments, to the amount of the par value of their stock 
therein,’ which means as we have shown adl/ classes of 
debts, or every 4zud of indebtedness. 

The intention was to create one liability, and ove only. 
In construing the statute, the Court will not violate that 
conspicuous principle of equity law, which under all possi- 
ble circumstances resists the claim of double benefits; but 
in harmony with it, will seek such a construction as will 
relieve the stockholder upon the contribution by him of the 
amount required by the statute, to the fund for the pay- 
ment of debts, when he derives no benefit unless discharged 
from further liability. It is not difficult to give these statutes 
such a construction. 

The most unfavorable view for the plaintiff which can be 
taken of them, is, that ifthe assessment is made under Sect. 


5205, and it fails to so reduce the debts as to leave the 


stock free, or to render it of some value, then its sole ac- 
complishment is, the payment of debts, and he should have 
the benefit of it; while if the stock is freed by such payment 
from the liability of being taken to pay debts, the stock- 
holder derives that benefit by the payment, and should be 
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content with it. He would then have some consideration 


for his money. 


But a stronger view has been urged, viz., that the statute 
was intended to impose upon the shareholder but one 
liability at any time during the life of the stock. The only 
liability he is exposed to, is, the loss of his stock, and one 
hundred per cent more. : | 

When he has contributed towards the capital of the 
bank, or the means of paying its debts, two hundred per 
cent of the par of his stock, he is free from further liability, 
whatever may be the future course of the bank. Creditors, 
past and future, have the benefit of the capital thus doubly 
paid, but can in no event call for more. The bank, if it 
does business afterwards, holds out to the public the faith 
and credit of this double paid capital, and to this the pub- 
lic trusts, not toa stockholder’s liability already contributed 


to the “‘stock in trade,” of the bank. 


This case requires only a consideration of the first view. 

Sect. 5205 was enacted in 1873, ten years after Sect. 
5151. During that period there was no method of enforc- 
ing the personal liability of stockholders, except through 
a receiver ; and resort toa receivership, when the capital 
was only partly lost, proved very burdensome and expen- 
sive, and made it necessary to wind up the bank. 

In 1873 Congress provided the mode of enforcing the 
liability, prescribed in Sect. 5205. This mode of assess- 
ment gave the stockholders an opportunity of performing 
the obligation imposed by Sect. 5151, without the expense 
of liquidation by a receivership—and also the chance of 
saving to them their stock, if the amount thus raised was 
sufficient to meet the deficit of assets, without disposing of 


the capital. 
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This statute was not intended to zzcrease the burden of 
the stockholders, but to lighten it. It was not its purpose 
to expose the shareholder to the liability of the double 
burden of twice paying the amount imposed by statute 
towards the satisfaction of the debts of an insolvent bank. 
If after such payment it was still insolvent, it could not 
have been the intention of Congress that they should lose 
the benefit of their payment. Such construction would 
impute to Congress a disregard of the equitable principle 


which opposes double burdens and double benefits. 


But as the vote to assess themselves one hundred per 
cent was not passed at a meeting of stockholders called 
for that purpose, and the meeting therefore had no juris- 
diction over the matter of assessment, it cannot be suc- 
cessfully asserted that the action of the meeting of Jan. 
10, 1882, was under Sect. 5205. 

Legal action under that section must be such as to bind. 
the whole body of stockholders. It is obvious that this 
did not. The meeting for this purpose was informal, 
being called only for the purpose of electing directors,— 
while the by-laws required notice of all business to be 
acted upon. (kq. Record, p. 16.) 

It was no more than an expression of the purpose of 
those present to voluntarily pay a hundred per cent on 


their stock. For what, is the question—and with what 


legal effect? 


The bank was hopelessly insolvent. Its debts exceeded 
the actual value of its assets some $3,000,000. 

The stockholders present were then informed, both by 
the notice of the Comptroller dated December 16, 1881, 


and by the statements of his agent, Needham, that the 


entire capital stock of the bank was lost, and that an as- 
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sessment of one hundred per cent upon the par value of 
each share of the stock would be required. 

They were then notified that if they did not voluntarily 
make and pay such an assessment, the bank would be put 
into the hands of a Receiver, and the payment enforced 
under Sect. 5234. } 

The notice and demand‘of the Comptroller, and the 
statements of Needham in his report read to that meet- 
ing, and his reiteration of the assertion then, and to indi- 
vidual stockholders subsequently, that if the stockholders 
did not voluntarily assess themselves one hundred per 
cent, the bank would go into the hands of a Receiver, 
must have been largely influential in inducing the volun- 
tary payment. | 

It cannot, therefore, be assumed that the repair of the 
stock was alone in contemplation at the time of the vote 
to assess, or at the time of the payment. Nor can it be 
assumed that the stockholders acted wholly under Sect. 
5205. | 
That section applies to instances where the capital stock 
of a bank “shall have become zmpaired by losses or other- 
wise,” not where it has become wholly Jost. 

If applicable to the latter, it would be applicable where 
the losses would leave the bank insolvent after the whole 
amount of the capital stock had been paid in a second 


time; leaving nothing of value to the stockholders. 


In the case of this bank, an assessment under Sect. 
5205, “sufficient to pay the deficiency in the capital 
stock,” would have required at least four hundred per 
cent upon its par value. 

The Comptroller, under that section, is not required to 
give notice to the association where the capital stock has 


been ‘wholly lost,’ but only where it has become 
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“impaired ;” and he is not to name a percentage which is 
to be assessed, but is only to require the stockholders to 
pay the deficiency in the capital stock, whatever that may 
be. The notice of the Comptroller, dated Dec. 16, 1881, 
is not adapted to Sect. 5205, but is more pertinent to the 
liability created by Sect. 5151. 

It does not notify the association, that its capital stock 
has become “impaired”—nor that the “‘deficzency”” must be 
paid within three months; but, after stating that “the ex- 
tire capital stock of the Pacific National Bank of Boston, 
Mass., amounting to $961,300 “as been lost,” he gives notice, 
in substance, to the association, to assess and pay one 
hundred per cent upon the amount of capital stock held by 
each shareholder; and that if this is neglected for three 
months after the receipt of the notice, a Receiver will be ap- 


pointed, and the assessment be made and enforced under 


Sect. 5234. 


Though he requires an assessment of one hundred per 
cent, there is no assurance or intimation in the notice, that 
the capital stock will thus be made good, or that there 
will be any other beneficial result to the stockholders, than 
a relief from the liability which would be enforced if the 
bank went into the hands of a Receiver. 

He does not say that the payment of such an assessment 
would restore the stock, nor that it would pay the debts. 
This notice was calculated to impress the stockholders with 
the belief, not that their stock would be restored to them 
by the payment of such an assessment, but that if they 
yielded to the requirement of the Comptroller, and paid one 
hundred per cent then, they would be discharged from their 
statute liability. 

It is but fair therefore to presume that the largely influen- 


tial motive of the stockholders in the assessment, and volun- 


——— i 
; 3 
EO 


21 


tary payment of the hundred per cent, was, the extin- 
guishment of the statute liability. 

This must be regarded as the implied intention of the 
stockholders. It cannot be reasonably assumed, that they 
understood, that if they voluntarily paid 100 per cent, 
under the facts presented to them, they would still be 
liable to the further assessment by the Comptroller and 
enforced payment of one hundred per cent more. We 
have the affirmative proof of the intention in all these 


cases. 


V. 


By Sect. 5151 the creditors are to have the benefit (in 
addition to the assets of the bank) of an individual 
liability of the stockholders, to the amount of their shares, 
severally. 

If they have received this benefit, o matter what the 
manner of wt, they have all the statute intended. 

It cannot be material to the creditors, what methods 
were employed in the production of this fund, under what 
section of the statute the proceedings were had, or 
whether it was produced without any formal proceedings. 
It might be the fruit of individual volition. 

Under the first act, iti, no method of enforcement 
was provided. 

It will hardly be nie that under that act a stock- 
holder could not have discharged his liability, by a volun- 
tary payment. 

To supply the defect, the act of provided a method 
of enforcement. | 

Does thzs deprive the stockholder of the power of dis- 
charging the obligation voluntarily ? 


The answer is too plain for argument. 
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The thing performed was clearly, in this case, e7usdem 
generis with that which the stockholders had engaged to 
perform, even if it cannot be much more strongly stated, 
as a direct performance of that engagement; and should 


therefore be treated as an equitable satisfaction. 


VI. 


Substitution may be made in equity. Though it comes 
to the same thing as satisfaction, it is treated independently 
as a means of avoiding double benefits. | 

As the statute contemplates only one assessment to be 
made for the benefit of creditors, Sects. 5151 and 5205 
must be considered together; and if the money has been 
raised under the latter, and has gone to the benefit of 
creditors solely, the assessment may be regarded as a sub- 
stitution for an enforced payment by a receiver under 
Sect. 5234, as in either case the result is a compliance with 
the requirement of Sect. 5151. | 

And it is not material whether the substitution was intend- 


ed at the time of the assessment, if the purpose of the statute 


has been accomplished. 


VII. 


Concede, for the sake of the argument, that the assess- 
ment was made under Sect. 5205, and was wholly intended 
to make good the capital—to repair the “impaired”’ stock. 
It was done under a gross mistake as to the value of the 
assets, and could not have the intended effect—could, zv 
no event, benefit the stockholders, as has now been proved. 


And the mistake was by the representatives of the creditors 


—the comptroller and examiner. 
The money was, therefore, zz fact paid for the benefit of 
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creditors, and appropriated to the debts of the bank—not 
to the repair of the stock. | 

The creditors have the full benefit of it. The stockholders 
have no consideration for that payment, unless it goes to 


the liquidation of their statute liability. 


Equity relieves against mistakes; and refuses to allow 
parties to have the benefit of money paid through a misap- 
prehension of facts. 

I Storys Eq. Sect. 140. 
2 Pom. Eq. Sect. 852. 


And there are many circumstances under which relief 
will be granted where payments of money have been made, 
under mistake as to the parties’ existing /ega/ rights or lia- 
bilities. 


2 Pom. Eq. Sect. 849. 


It is no answer to this proposition to say, that the stock- 
holders undertook to sustain their bank by an attempt to 
make good the impaired stock by an assessment for the 
purpose of preserving the value of it to themselves, but 
being mistaken they must now bear the consequences of 


their mistake. 


The mistake was the result of a gross misapprehension 
of the facts—a gross mzsrepresentation of them. 

It is, therefore, inequitable, that they should lose all bene- 
fit of that payment; and equally inequitable that the credi- 
tors should hold the money thus paid, without any consid- 
eration. — 

Equity forbids their holding money obtained by them 
by means of such a mistake, without giving the stock- 


holders credit for it. 
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ef 
a 


| 
i 
i 
| 
| 


24 


It may be said that the mistake was partly, at least, one 
of law, the stockholders having supposed that an assess- 
ment regularly made under Sect. 5205, would, if paid, 
discharge them from further liability. | 

If this were so, the principal mistake inducing the consent 
to such assessment, was of fact concerning the value of the 
assets, and a court of equity will give relief in such case. 

2 Pom. Eg. Sect. 849. 
Bank of Hindustan v. Altson L. R. 6 C. P. 54. 


The Comptroller, (in effect) said to the stockholders, 
Dec. 16, 1881,—‘‘the stock is all gone,—you assess or I 
shall.” They assess and pay. Then he discovers, if he did 
not know it before, as he ought, that the amount thus raised, — 
with the assets, will not pay the debts, and closes the bank; 
and himself imposes another assessment. This is clearly a 
fraud upon the stockholders, and equity will restrain its 
enforcement. | | : 

It is immaterial whether, when he made his first demand 
upon the stockholders, the Comptroller supposed its pay- 
ment would make the stock good. He was in possession 
of the bank, excluding its officers and stockholders, and 
was bound to know its condition. | 

The stockholders had a right to rely upon him. If he 
meant by his notice that the assessment by the stockholders 
would restore the stock, he deceived them—whether wit- 
tingly or unwittingly is not material; the result is the same 
in either case. 

It is sufficient that they were deceived, and he should 
not be allowed to proceed with a further assessment. 

If the Comptroller makes an unlawful assessment, or a 
Receiver attempts to enforce one “a court of equity, if its 
aid is invoked, will promptly restrain him by injunction.” 
| United States v. Knox, 102 U.S. 422, 425. 

R. S., Sects. 718 & 7109. | Rule 55. 
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VIII. 


Had the motive been, in part, or even largely, an expec- 
tation that the stock would be made good by the payment, 
that expectation has wholly failed. The stockholders have 
received no benefit. But the fact remains, that they have 
paid one hundred per cent of the par value of their stock, 


towards the debts. 


The failure to realize the expectation that the stock 
would be made good, (if such expectation there was) was 
due to the fact, that the bank was so greatly insolvent. 
when that assessment was made, that even $961,300, if 
fully paid, with the other assets, would not liquidate more 


than one-third of its debts. 


The payment was made under a gross mistake as to the 
value of the assets—whether produced by fraud is not 
material to this view of the case—when paid, if the full 
truth had been known to the stockholders, they would have 
seen that the payment of an assessment of $100 on each 
share, would not restore the stock to them, but would sim- 
ply increase the assets of the bank. 

The creditors have the benefit of that payment. The 


stockholders have none—and cax have none. 


The double payment of the statute liability of stock- 
holders in National Banks, must be quite as abhorent to 


equity as double portions, or any other double benefits. | 


IX. 


Again:—lIf the payment is to be regarded as made under 


Sect. 5205, and solely for the purpose of making the capi- 


| 
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tal stock good, as this could not be accomplished unless all 
the stockholders paid, it may be fairly contended, that the 
payments were made under an implied agreement, that the 
money was not to be used by the directors, unless all the 
stockholders paid the assessment upon their stock, and that 


until then, the money was to remain in the hands of Need- 


ham or the directors, as the property of those who paid it. 


The object, as the Receiver contends, must have been to 
bring up to par in value, the capital stock of the bank. — 
The whole stock must be brought up, not the shares of 


those who paid merely. 


Only a part of the stockholders paid the assessment; but 
the directors appropriated the money thus received to the 
payment of the debts of the bank, without waiting to see 
whether the whole would be paid. 

The creditors hold it, therefore, by an unauthorized ap- 
propriation of the directors,—and through this mistake the 
purpose of the payment having failed, it is unjust that the 
creditors should hold it, without giving those stockholders 
who paid it, credit for it, asa contribution towards the pay- 
ment of the debts. | 

Suppose the assessment had been paid upon 100 shares 
only,—could the money be held for the purpose of repair- 
ing the stock, when it became demonstrated that it could 


not tius be done? 


‘The directors who received the money were the bailees 
of those paying, and the money remained the property of 
the latter. It would be the same as if the money had been 
deposited in the bank. 

_ Mr. Justice Miller says, in Marine Bank v. Fulton Bank, 


2 Wall. 256, repeated in Scammon v. Kimball, 92 U.S. on 


20 
p. 370, “deposits with bankers may be divided into two. 
classes, viz: those in which the bank becomes bailee of 
the depositor, the title to the thing deposited remaining 
with the latter; and that other kind of deposit peculiar to 
banking business, in which the depositor loans the money 
to the banker subject to his draft.” * * * 

Neither the bank nor its officers could divest the stock- 
holder of his title to the money, except upon the ful- 
fillment of the conditions upon which the deposit was 


made, so that equity could not reach it. 


“In Scammon v. Kimball cited above, (92 U.S. 362,) it 
was held that if the assets of the bank have been improp-. 
erly distributed among the stockholders, the creditors may 
follow the assets in the hands of the stockholders, who 
will be considered as holding the funds charged with the 
trust in favor of the creditors, and a court of equity will 
enforce and compel the application of the same to the 


satisfaction of the debts of the corporation (p. 367). 


The converse of this proposition should be true. Ifa 
special deposit by a stockholder, either with the directors 
or the cashier of an insolvent, and a suspended bank, is 
improperly appropriated by the directors to the payment 
of the debts of the bank, and distributed among its cred- 
itors, in equity the stockholders’ title to the money is not 
thus changed, but the creditors who have received this 
fund should be charged with the trust in favor of the 
stockholders; and a court of equity ought to compel its — 
application to the extinguishment of the stockholders’ per- 
sonal liability. 

It is as obviously wzzust in the one case as the other, 


that the holders of the money obtained through such im- 


a 
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proper distribution, should be entitled to keep it without 
giving credit for it to the true owner. 

For a much stronger reason, if the special deposit is made 
by the stockholder for the express purpose of being ap- 
plied to the payment of debts, and relieving the bank of 
its insolvency, upon a condition which is not fulfilled, and 
without authority his money is distributed to the creditors, 
he ought in equity to be protected against a second liability 


for a like contribution. 
See National Bank v. Insurance Co., 104, U. S. §4. 


-~ 


It is said that the stockholders ought to be further 


_charged because something remains due upon debts con- 


tracted subsequent to Mach 18, 1882. 

To this we answer :— 

1.—The stockholders were only required to contribute 
to a fund for the payment of the debts—not fo pay them. 

If they paid the money to the officer whose duty it was. 
to pay them, whether of the bank or the government, their 
obligation was performed. It was raised and paid into the 
hands of the Examiner who was then in charge. | 

Under the authority of the Comptroller the officers of 
the bank received the fund from the Examiner, and devoted 
the whole of it to the payment of debts. 

It was all paid out at some time before May 22d,—at 


what time the case does not show, but it was before the 


20th of May. 
It must have been paid in part to new as well as old 


-creditors—upon all classes of debts both new and old. 
The money paid in by the stockholders to pay debts 

was mingled with other moneys of the bank by the Ex- 

aminer, and by him the whole amount was placed in the 
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directors’ hands with which to pay debts and so applied 
during the time the bank was open. 

Suppose there are some new creditors to whom there is 
a balance due; how are they in worse case than the old 
creditors, to whom also there is a balance due? Our 
money has been applied to both classes, indiscriminately. 
If not paid out pro rata among all the creditors, it is not 
our fault, nor does the statute contemplate that we shall 
be liable to each creditor to pay him a percentage of his 
debt. | 

It is immaterial that we raised the fund before some of 
the debts were contracted. | 


The new creditors got the same benefit from it as if it 


had been raised after they became creditors; and we stand 


as to them, just as if it had been. 


2.—But whether the new creditors actually received any 
of this fund cannot affect the plaintiff’s liability. He was 


not responsible for its distribution. 


The fund contributed by the stockholders under the re- 
quirement of Sect. 5151, bears the same relation to. the 
bank and its creditors that the capital stock does. 

_ The design of the statute was, to require the stockholder 
not only to pay the amount of his subscription to stock as 
a security to creditors, but also in case of insolvency an 
_additional sum of one hundred per cent for the same pur- 


pose. 


Sect. 5140 requires the payment of at least fifty per cent 


of the capital stock before commencing business; and the 
remainder in installments of ten per cent each. By Sect. 
5142, no increase of capital is to be’ sanctioned until the 


subscriptions for new stock are fully paid. 


This is a fund for the security of creditors while the bank 
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partnerships. 


is solvent. If it becomes insolvent, Sect. 5151 requires 


the stockholders to add a sum equal to the stock of each 


for the same purpose. 

In Sawyer v. Upton 91 U.S. 56, on p. 60, the Court 
say :—‘‘The capital stock of an incorporated company is a 
fund set apart for the payment of itsdebts. It is a substi- 
tute for the personal liability which subsists in private co- 
, * * * Itis publicly pledged to those 
who deal with the corporation for their security. Unpaid 
stock is as much a part of this pledge, and as much a part 
of the assets of the company, as the cash which has been 
paid in upon it. Creditors have the same right to look to | 
it as to anything else, and the same right to insist upon its 
payment as upon the payment of any other debt due the 
company. As regards creditors there is no distinction be- 
tween such a demand, and any other assets which may 
form a part of the property or effects of the corporation.” 

The same must be said of the fund which the stock- 
holder agrees to contribute in case of the insolvency of the 
bank. Though this is a conditional obligation, it may be 
enforced in case of insolvency, for the benefit of creditors, 
as the promise to pay for the stock might be. 

In neither case can this be done directly. It must be 
through the corporation, or its representative, a Receiver, 


except in case the bank is in. liquidation by vote of the 


shareholders. 


In Patterson v. Lynde 106 U.S. 519, (an Oregon case), 
a suit was brought by a creditor against a stockholder to 
enforce the liability of the latter. The constitution of 
Oregon provides that “the stockholders of all corporations 


shall be liable for the indebtedness of the corporation to 


the amount of their stock subscribed and unpaid.” A 


statute of the state provides that if the subscriber for 
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stock sells it without having paid up, he is liable to exist- 
ing creditors for the amount of the balance due. 

The Court say, ‘The liability of the stockholder is 
upon his obligation to contribute to the capital stock 
which is a trust fund for the benefit of those to whom the 
corporation, as a corporation, becomes liable * * * 
The liability is not fo the creditors but por the indebted- 
ness. The subscription is a part of the assets of the cor- 
poration, so far as the creditors are concerned. The lia- 
bility of the stockholder to the creditor is through ‘the 
corporation, not direct. There is no privity of contract 
between them. The stockholder is liable to the extent 
that the subscription represented by his stock requires 
him to contribute to the corporate funds; and when sued 
for the money he owes, it must be in a way to put what 
he pays, directly or indirectly, into the treasury of the 
corporation for distribution according to law.” 

The same must be said of the liability under the Na- 
tional Banking Acts of a stockholder to contribute one 
hundred per cent in addition to his stock towards the pay- 
ment of debts. 

The liability is not direct but it is through the corpora- 
tion, whether represented by its officers, or an officer of 
the government. There is no privity between the stock- 
| holder and the creditor, and the creditor cannot therefore 
personally pursue the stockholder, but the stockholder 
may be compelled to contribute to the corporate funds for 
the payment of debts in the same manner as if delinquent 
in the payment of his stock; and whether compelled to 
pay up for stock, or the additional liability, it must be 
done through the corporation, and the money goes into 
the treasury of the corporation for the payment of debts. 
The stockholder cannot therefore be held responsible for 


the manner of its distribution. 
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if the fund is paid to the directors it is their duty to 
apply it; if to any officer of the government in posses- 
sion, the duty is his. And if there are creditors who get 


no part of it the stockholders are not responsible. 


To discharge the stockholders liability a receivership is 


not necessary. If, while the bank is in the hands of its 


officers, the necessity of the additional fund becomes ap- 


parent, the stockholders on notice of the fact to them, 


may pay the hundred per cent. They fulfill their obliga- 
tion if they pay it into the treasury of the bank. 


If the officers of the bank or of the government, after 
March 18, created new debts by borrowing money to pay 
old ones, but made no losses in so doing as appears in the 
Record, there was no increase in the volume of indebted- 
ness; and the substitution of new creditors for old ones 
without increasing the indebtedness, by such officers, after 
the money was paid, created no new liability on the stock- 
holders. | 

The directors are not the agents of the stockholders 
either in the accumulation or the disbursement of the funds 
necessary for the payment of debts from whatever source 


derived. 
Smith v. Hurd 12 Met. S71. 


_ Shaw, C. F.in that case (on p. 384), says: “There is 
no legal privity, relation, or immediate connection, between 
the holders of shares in a bank in their individual capacity 
on the one side, and the directors of the bank on the other. 
The directors are not the bailees, the factors, agents or 


trustees of individual stockholders.” And on p. 385, he 


says: “The injury done to the capital stock by wasting, 


wmpairtng and diminishing in value, is not, in the first in- 


stance, nor necessarily, a damage to the stockholders. All 
sums which could, in any form, be recovered on that 
eround, would be assets of the corporation, and when col- 
lected and received by directors, receivers, or any other 
person entitled to receive them, they would be held in 
trust, first to redeem the bills and pay the debts of the 
bank; and it would be only after these debts were paid, 
and in case any surplus should remain, that the steckhold- 
ers would be entitled to receive anything.” _ 

It is obvious that in this case the stockholders could in no 
event have any interest in the sums of money received on 
account of the wasting or impairment of the capital stock, 
as the debts so greatly exceeded its whole amount. In no 
event can there be a surplus; and the officers in possession 
of the funds did not act, therefore, as agents of the stock- 
holders. 3 
See Thompson’s Liability of Officers and Agents of 

Corporations, pp. 352 and 461. | 


When the bank was opened by permission of the Comp- 
troller on the 18th of March, the debts were not paid or 
secured, and the bank was in the struggle to raise funds for 
this purpose. It is not like the case of a bank that has 
been made solvent by the payment of a hundred per cent 
by the stockholders, and then gone on in business to make 
money for ¢hem. The scheme of opening its doors to busi- 
ness was to assist in paying its debts by making money 
as the creditors and directors hoped. This was done with- 
out the authority of the stockholders. They were not 
consulted about it. As agents of the corporation they had 
no right to use the fund contributed by the stockholders to 
pay the debts, for any other purpose. They could not thus 


increase the individual liability of the stockholders, without 
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In this respect they were strangers 


their express consent. 
to the stockholders, and not their agents. 


If it be said that individual stockholders expressed di- 
rectly or indirectly a desire that the bank should open, it 
was only upon condition that it became solvent. That it 


would do so upon the payment of the assessment was 


represented to stockholders at their meeting of Jan. 10, 


and many of them perhaps believed it, but it cannot be 
pretended that any stockholder contemplated opening the 
bank to business unless it was first ascertained that it was 
solvent. No one supposed that the Comptroller would 
consent to it until the bank was made solvent. It was 
clearly his duty to retain possession of the bank until it 
had become solvent, and if it never became so to appoint 
a Receiver. Creditors and stockholders alike had a right 
to trust to his judgment, and to his fidelity in the per- 
formance of an official duty. All knew, or supposed they 
knew, that the bank would not be permitted to open its 
doors to business, unless a fund was accumulated sufficient 
to pay the debts and restore the stock. Opening the 
bank to business was a scheme of the creditors and in 


their interest managed by Best, one of the largest of 


them. 


3.—The new creditors are in no event without benefit 
from the fund created by the voluntary payment by the 
stockholders. No money was lost after the doors of the 
bank were opened, so that the new debts have derived a 


benefit from this fund, as it increased the assets pro tanto, 


- of which they were entitled to their share. 


_ The bank was not the worse off for the new business, 


and the creditors as a whole were no worse off. If there 


is something due to the new depositors their deposit has 
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gone to pay debts and not to the stockholders. As they | 
could in no event derive a benefit from it, it would be in- 


equitable to charge the stockholders with its payment. 


The money borrowed—received from depositors—was 


simply a borrowing of one party to pay another, a sub- 
stitution of a new debt for an old one, in a proceeding by 
the directors, expressly authorized by the Comptroller, 
which was in fact only a part of the process of liquida- 
tion. The Comptroller thought the directors could make 
more of the assets than he could, and therefore put them 


into their hands. The primary object was to raise money 


to pay the debts. 


If it be said that the ulterior object was to redeem the 
stock, the sufficient answer for the stockholder is, that 
there was no possibility of this. The actual condition of 
the bank precluded all hope of it. This condition was 
known, or should have been known to the directors, and 
the Comptroller who had the sole power over the assets. 
If they made a mistake in consequence of which any class_ 
of creditors suffer, they and not the stockholders are re- 


sponsible for it. 


4.—The depositors, subsequent to the second opening, 
knew that the stockholders had paid their 100 per cent 
towards the debts, before the doors of the bank were 
opened. 

Nearly all the new deposits were made by the old cred- 


itors—simply. an increase of their credits to the bank. 


So they gave no credit to the liability of the stockholders 


for future business. 
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XI. 


LAW. 


There was no legal increase of the capital stock from 
$ 500.000. | 

(1). The directors took the proper action to in- 
crease it to $1,000,000 Sept. 13, 1881. The plaintiff 
subscribed for thirty shares of that increase,—paid for it 
and received a certificate for thirty shares Nov. 1, 1881. 
When the certificate was issued there had been no legal 
increase of the stock, and it therefore gave the plaintiff 
no new stock. 

If the bank had earned a surplus after its receipt by him, 
it would have entitled him to no dividends. The issuance 
of it was w/tra vires, against the posztive inhibition of the 
statute. 

Only a part of the stock had been subscribed or paid in, 
and no certificate of the Comptroller obtained. 

Sect. 5142, declares that “no increase of capital skad/ be 
valid until the whole amount of such increase is paid in 
and notice thereof has been transmitted to the Comptroller 
of the currency, and his certificate obtained specifying the 
amount of such increase of capital, with his approval there- 
of, and that it has been duly paid in, as a part of the capital 
of such association. Stock issued contrary to this statute 
is as clearly void,—incapable of being made valid by any 
subsequent action of the holder—as if the increase had been 
in excess of the amount of stock allowed by articles of 
association, or act of incorporation. _ 

In the one case as in the other, it is wltra vires because 
unauthorized by law,—an act of the officers of the bank : 


forbidden by the statute, not simply irregular in the man- 


ner of its doing. 


i 
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In Scovill v. Thayer 105 U.S. 143 a corporation was 
organized under general laws of the state, by articles of 
incorporation entered into by the parties and filed with the 
secretary of state. The statute provided that the corpora- 
tion might increase ‘‘its capital stock to an amount not ex- 
ceeding double the amount of its authorized capital.” The 
articles authorized a capital of $100,000. It was regularly 
increased to $200,000. 

The corporation attempted subsequently to increase it to 
$400,000 by taking the steps required by law for the in- 
crease of stock, in two issues of $100,000 each. 

Thayer was a stockholder, participated in the meetings 
which voted the third and fourth issues, and held 585 
shares of those issues, upon which he paid $50 per share. 
The corporation became insolvent and was put into bank- 
ruptcy. A suit was brought against Thayer to recover the 
balance due on this stock. The Court held that it could 
not be recovered, and established these propositions. (1). 
“Certificates of stock of an incorporated company issued 
in excess of the limit imposed by its charter are void, and 
the holder of them isnot entitled to the rights, nor subject 
to the liabilities of a holder of authorized stock. (2). He 
is not estopped to set up the invalidity of such unauthor- 
ized stock as a defence to an action by creditors against 
him, to recover the balance unpaid thereon, by the fact 
that he attended the meeting at which it was voted to assess 
the same, or that he received and held certificates therefor, 
or that the officers and agents of the company represented 
its capital to be equal to the amount of both its authorized 
and unauthorized stock,” or by the payment of fifty per 
cent on the unauthorized stock held by him. | 

The Court after stating that the attempted increase of 
stock was wltra vires, say, (p. 149) ‘“‘to decide that the 


holders of stock issued w/tra vires, have the same rights as 
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the holders of authorized stock, is to ignore and over-ride 
the limitations and prohibitions of the charter.” 

The prohibition of the statute in the case at bar, must 
have equal force with a prohibition of charter. 

It is true, that a stockholder cannot set up informalities 
in the issue of stock, where the corporation had power to 
issue it; but in this case, the corporation had no power to 


issue the new stock, as it was prohibited by law. 


The Court say in Scovzll v. Thayer, “The corporation | 


being absolutely without power to increase its stock above 
a certain limit, the acquiesence of the shareholder can 
neither give it validity nor bind him, nor the corporation. 
A distinction must be made between shares which the 
company had no power to issue, and shares which it had 
power to issue, although not in the manner in which, or 
upon the terms upon which they had been issued. The 
holder of shares which the company had no power to 
issue, in truth had nothing at all, and are not contributors.” 

It will not be denied that at the time the directors de- 
livered to Delano a certificate of stock to the amount of 
his subscription to new. stock, no such stock had been 
created. It had no existence. At that time the officers 
of the bank had no authority to issue certificates of stock 
above the $500,000 which had been created before the 
vote of Sept. 13, 1881. Their issuance of such certifi- 
cates was, therefore, clearly a/tra vires. 

Where an amalgamation of two companies has been at- 
tempted, and, in pursuance of the scheme of amalgama- 
tion, certain shareholders of the A. company apply for 
and have alloted to them their quota of shares in the B. 
company, and the amalgamation is afterwards judicially 
determined to be void, such shareholders of the A. com- 


pany will not be estopped, by their conduct or acquiesence 
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in the arrangements from afterwards denying that they are 
shareholders in the B. company. 


Bank of Hindustan v. Alison, L. R. 6, C. P. 54: 


Confirmed on appeal in the Exchequer Chamber re- 
ported in the same volume p. 222. 
See Thompson’s Stockholders, Sects..174, 175, 
172. | 
‘ | | 
In case of a void amalgamation, the fact that two of 
the directors of the selling company, to whom shares had 
been alloted in exchange for shares in the purchasing 
company, acted under the terms of the agreement as di- 
rectors of the purchasing company, will not estop them 
from denying their liability as contributors of the purchas- 
ing company. | 
Stace & Worth’s Case, L. R. 4 Ch. (app. 1869,) 
682. 


In that case by the articles of association of the London 
& Northern corporation, power was given to amalgamate 
with another company by an extraordinary meeting of 
that company held for the purpose. An agreement of 
amalgamation with another company was made, providing 
for a selection of directors inconsistent with the mode 
prescribed by the charter of the London Company. The 
agreement was acted upon, but was never confirmed by an 
extraordinary meeting of the London Corporation, but 
was by the Investment Company with which the agreement 
of amalgamation was made. The Court held the amalga- 
mation was void, upon the ground that its terms gave to 
the Investment Company the power of appointing a ma- 


jority of the board of the Amalgamated Company. Here 
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the holders of authorized stock, is to ignore and over-ride 
the limitations and prohibitions of the charter.” 

The prohibition of the statute in the case at bar, must 
have equal force with a prohibition of charter. 

It is true, that a stockholder cannot set up informalities 
in the issue of stock, where the corporation had power to 
issue it; but in this case, the corporation had no power to 
_ issue the new stock, as it was prohibited by law. 

The Court say in Scovzll v. Thayer, “The corporation 
being absolutely without power to increase its stock above 
a certain limit, the acquiesence of the shareholder can 
neither give it validity nor bind him, nor the corporation. 
A distinction must be made between shares which the 
company had no power to issue, and shares which it had 
power to issue, although not m the manner in which, or 
upon the terms upon which they had been issued. The 
holder of shares which the company had no power to 
issue, in truth had nothing at all, and are not contributors.” 

It will not be denied that at the time the directors de- 
livered to Delano a certificate of stock to the amount of 
his subscription to new stock, no such stock had been 
created. It had no existence. At that time the officers 
of the bank had no authority to issue certificates of stock 
above the $500,000 which had been created before the 
vote of Sept. 13, 1881. Their issuance of such certifi- 
cates was, therefore, clearly ultra vires. 

Where an amalgamation of two companies has been at- 
tempted, and, in pursuance of the scheme of amalgama- 
tion, certain shareholders of the A. company apply for 
and have alloted to them their quota of shares in the B. 
company, and the amalgamation is afterwards judicially 
determined to be void, such shareholders of the A. com- 


pany will not be estopped, by their conduct or acquiesence 


“ “a en 
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in the arrangements from afterwards denying that they are 
shareholders in the B. company. 
Bank of Hindustan v. Alison, L. R. 6, C. P. 54. 


Confirmed on appeal in the Exchequer Chamber re- 
ported in the same volume : 225. 
see Thompson's Stockholders, Sects. 174, 175,. 
172. | 


In case of a void amalgamation, the fact that two of 
the directors of the selling company, to whom shares had 
been alloted in exchange for shares in the purchasing 
company, acted under the terms of the agreement as di- 
rectors of the purchasing company, will not estop them 
from denying their liability as contributors of the purchas- 
ing company. 

Stace & Worth’s Case, L. R. 4 Ch. (app. 1869,) 
682. 


In that case by the articles of association of the London 
& Northern corporation, power was given to amalgamate 
with another company by an extraordinary meeting of 
that company held for the purpose. An agreement of 
amalgamation with another company was made, providing 
for a selection of directors inconsistent with the mode 
prescribed by the charter of the London Company. The 
agreement was acted upon, but was never confirmed by an 
extraordinary meeting of the London Corporation, but 
was by the Investment Company with which the agreement 
of amalgamation was made. The Court held the amalga- 
mation was void, upon the sround that its terms gave to 
the Investment Company the power of appointing a ma- 
jority of the board of the Amalgamated Company. Here 
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was simply a deviation from the mode of amalgamation 
prescribed by the terms of the articles of association. 

(2). Should it be said that the new issue was not pro- 
hibited by statute, but that after the passage of the vote 
to increase the capital to a million, a part was subscribed 
and paid in, and certificates issued, upon the expectation 
that the whole amount would be taken and thus the issue 
made valid, and that it is therefore a contingent increase, 
dependent upon the subsequent compliance with the 
statute which the holders of the’ new issue have a right to 
require, but that this requirement may be waived by 
them,—the answer is, that all the holders must waive it. 

To make the increase to $961,300 valid would require 
the assent of all those who had taken and paid for shares 
in the $500,000 increase. The attempted increase in De- 
cember 1881, is to a definite sum of $961,300 approved by 
the Comptroller, and the amount of the capital cannot be 
varied by proof that a part only of the subscribers ratified, 
and that the stock is therefore increased pro tanto. 

If a single shareholder refuses to ratify, the capital is not 
$961,300, but a less sum; and there has been no approval 
by the Comptroller of such less amount. To effect an in- 
crease by ratification, the number of those ratifying the 
issue must be first ascertained and reported to the Comp- 
troller, and he must thereupon issue his certificate approv- 
ing the increase to such amount. Otherwise it would be 
clearly invalid, because so expressly declared by the statute. 

That to hold those who, previous to increase, subscribed 
to a different capital, would require their consent, will 
hardly be questioned. In such case, the previous subscrip- 


tions and payment for stock can only be made valid by 


ratification, and its amount must depend upon the number 


of subscribers who ratify. But the stock is not increased 


4] 


to this amount until it is approved by the Comptroller. 
Imp. Bank of China v. Bank of Hindustan L. R. 6, 
Eq. 9I, 100. 


But the true ground is, that the new stock was issued 
without authority of law, and therefore vozd, not voidable 
merely. Persons dealing with managers of a corporation 
must take notice of the. limitations imposed by law upon 
their authority. | 

Scovill v. Thayer, 105 U.S. p. 151. 
Zabriske v. Ratlroad Co. 23 How. 341. 


(3). The increase was never afterwards made valid, by 
subscription or payment of the amount voted. It is possi- 
ble that the plaintiff might have been held as a stockholder 
for the 30 shares of new stock issued to him if this corpora- 
tion had subsequently succeeded in getting the whole 
$1,000,000 subscribed and paid, and had obtained the ap- 
proval of the Comptroller to that increase. But as this 
was never done, plaintiff took nothing by that certificate, 
and by receiving and retaining it, becamte liable for nothing. 
Payment for the stock did not bind him as was held in 


Scovill v. Thayer. 


(4). The subsequent act of the directors Dec. 13, 1881, 
in which they attempted to reduce the stock to $961,300 
was totally void. This can only be done by a two-thirds 
vote of the stockholders. 


R. Si: SeekinG tes. 


That vote cannot be treated as a vote to increase the 
capital from $500,000 to $961,300. Such a construction 
would do violence to its terms and run counter to its whole 


tenor. 
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It declares that a vote was passed Sept. 13, to increase 
the capital to $1,000,000, which the stockholders had a 
right to take at par; that $461,300 had been taken and: 
$38,700 had not been taken and paid in, and that “said 
$38,700 of said stock be and is hereby cancelled and de- 
ducted from said capital stock of $1,000,000.” They then 
declare that the pazd up capital stock amounts to $961,300. 

This is a vote to reduce the capital stock, or it is nothing. 
A vote of a corporation cannot be construed to mean 
something in direct conflict with its terms; nor can it be 
held to accomplish that which its terms do not express. 

The vote in its very language recognizes the existence of 
a capital of $1,000,000, and proceeding upon that theory, 
attempts to reduce it to $961,300. 

The assertion following the vote of reduction that the 
“paid up capital” is $961,300, implies that there is a fur- 
ther capital of $38,700, which is not yet paid up, but which - 
may at some future day be collected. The vote does not 
declare that the $38,700 has not been taken or subscribed, 
but only that it has not been “taken, and paid up.” 

This whole proceeding was upon the theory that the 
capital of the bank was $1,000,000, but as only $961,300 
had been paid in, and as they could not have a cer- 
tificate of increase from the Comptroller for any more 
than the amount paid in, the directors could reduce the 
capital to that sum. This is apparent from the interview 
with the Comptroller narrated in Stone’s deposition (p. 65, 
Eq. R.) | 

This method of getting a certificate of approval from 
the Comptroller, without a regular vote to increase the 
capital to that amount, was resorted to because they knew 
that a vote to increase the capital at that time would re- 


quire a new subscription for the increased stock. This it 


was obvious they could not get, because the bank was 
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largely insolvent and the stock would be worthless. It 
had been shown that it was insolvent at the time of the 
vote to increase, Sept. 13, and that that insolvency had 
been fraudulently concealed from the subscribers to the 


$461,300 of the increase. 


If the vote of Dec. 13, can be treated as a vote to in- 
crease the capital stock $461,300, not a dollar of that in- 
crease was ever subscribed or paid. The previous sub- 
scriptions could not be held upon it for many reasons. 
(1). That subscription was to a capital of $1,000,000. 
It is a familar principle that where on the organization of 
a corporation, the number of shares of the capital stock, | 
and the sum to be paid for each share are agreed upon, 
the subscribers are not bound to pay their subscriptions, 
until the whole number of shares are taken. 

Thompson in Liability of Stockholders, Sect. 120. 

Cabot & West Springfield Bridge v. Chapin et al, 
6 Cush. 50. | : | 

Peoria R. R. Co. v. Preston, 35 lowa, 115. 


This is upon the ground of contract. The subscriber 
agrees to take a certain number of shares in a capital of 
a given amount. If the corporation proceeds to business 
without that amount he cannot be held. The Court say 
in 6 Cush. 52, 53, “It might materially affect the interests 
of the subscribers whether the whole number of shares” 
or a less amount was subscribed; both as respects the as- 
sessments to be made upon the stock, and also as to the 
ability of the corporation” to accomplish its purposes. 

An agreement to take a certain number of shares of 
stock, of a given amount, may be evidenced without a sub- 
scription paper, but 4ere was a subscription. The vote of 


increase to $1,000,000 was printed with a communication 
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to the stockholders that they had a right to take the new 
stock at par, to an amount equal to the stock then held by 
them. Upon the paper sent to him by the bank contain- 
ing this notice the plaintiff subscribed for 30 shares. He 
subsequently paid for them when it was demanded, and 
took his certificate upon the assumption that the stock had 
already been taken, and had been or would be made valid 
by the approval of the Comptroller. It cannot be doubted 
that this was sufficient evidence of a contract between 
him and the bank, that the capital should be $1,000,000. 
If it was not made up to this he-could not be held and 
the money he had paid for the stock could be recovered 
back, as between him and the bank, however it might be 
as to creditors. 

It is obvious that the bank could not hold him asa 
stockholder for any part of a subsequent increase, to a less 
amount, without a new subscription. _ 

The attempt of the directors and the Comptroller in 
December, to make those persons who had taken $461,300 
of the $500,000 increase, stockholders for that amount, 
with all the liabilities of the stockholders of an insolvent 
bank upon them, savors strongly of a conspiracy to defraud 
them. | 

The case shows that the same directors had obtained the 
subscription by fraudulently concealing the insolvency of 
the bank. Having failed to get the increase which was 
necessary to hold them together, they resort to a new 
scheme, after the public failure of the bank, and while it 
was in the hands of the Comptroller, by his agent Need- 
ham. Before the vote of Dec. 13, was passed the 
directors knew that they had already defrauded those 
subscribers of all the money they had paid for the pro- 


posed stock. They knew that if they could hold them as 


stockholders, they would be compelled to pay 100 
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per cent more upon that stock towards the debts, and that 
for all this money they would have nothing. With this 
knowledge they sent their agents and Best, the agent of 
the creditors, to Washington to consult with the Comp- 
troller. The Comptroller already had been informed by 
the reports of the examiner to him of the insolvency of 
the bank, and of the gross irregularities of its officers, in- 
dicating utter inefficiency, if not dishonesty. 

At that interview he was.informed that the increase of 
capital which had been voted, had not been wholly taken 
and paid. He knew that those who had taken a part of 
the increase could not be held as stockholders, and that 
although they must lose what they had paid on their sub- 
scriptions, they could be held for nothing more, unless 
some new scheme was devised. He knew that any 
scheme by which they would be then held as stockholders, 
without their consent, would be a fraud upon them, and 
that they would be cheated out of a further sum equal to 
that which they had already lost. He nevertheless, in con- 
junction with the. agents of the directors, concocted this 
scheme :—that the directors should pass a vote cancell- 
ing so much of the stock as had not been taken, and send 
him a certificate that the increase was only $961,300, and 
that that was paid up; whereupon he would send them a 
certificate that the stock of the bank was lawfully in- 
creased to that amount. | 

He did not suggest to the directors what would have oc- 
curred to most honest minds, that this should not be done 
without the consent of those stockholders who had sub- 
scribed and paid in their money towards the $1,000,000 
increase. It does not seem to have occurred to him, that 
they had any rights. He seems to have been oblivious 
of their rights of contract, or to have intentionally disre- 


garded them. This scheme was carried out by the vote sub- 
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sequently passed, and reported to him on the 16th day of 
December. On the same day, he sent back to the directors 
his approval of the scheme accomplished, declaring in his 
certificate that the capital stock was $961,300. By the 
same mail he sent to the directors an order of assessment 
upon this zew made stock, to the amount of 100 per cent 
of its par value for the payment of debts, declaring in that 
notice, that that same stock was all lost—lost before it was 
created—and that if they didn’t pay another 100 per cent 
upon it, he would appoint a Receiver, and compel them to 
do it. The Comptroller thus at the same sitting created 
the $461,300 stock, as he well knew, in fraud of the rights 
of the subscribers, and imposed upon them an additional 
burden of a like amount more! _ All this in a bank whose 
debts at that time were over $3,000,000 more than .the 
value of its assets, with a capital stock of only $500,000. 

These new stockholders having been induced, by his 
notice, to pay the additional hundred per cent, he now de- 
mands of them another hundred per cent upon the same 
stock. Three hundred per cent, all by fraud. 

Will such a transaction receive the sanction of a Court 
of equity, by permitting him to enforce the payment of 


this new assessment? 


(5). In all their doings affecting the stockholders, where 
the interests of the stockholders were adverse to the bank, 
and to its creditors, the directors were not the agents of 
the stockholders, but of the bank and its creditors as we 
have shown. : 

Therefore it is, that the creditors are precluded from all 
benefits obtained, or claimed to have been gained over the 


stockholders in the interest of the creditors, by the fraud, 


misrepresentations, or mistakes of the directors. 
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And the same is true of all doings of the Comptroller, 


of a like character. 


The action of the directors Dec. 13, 1881, in attempting 
to hold those persons as stockholders for new stock of a 
less increase, who had subscribed and paid for shares in the 
million dollar increase, without consulting them, was a 
gross fraud upon such subscribers. The attempt by the 
directors was in the interest of the creditors. They cannot 
therefore. hold such subscribers. as stockholders, as that 
would be to take advantage of the fraud of their agents. 

In this scheme the Comptroller necessarily participated, 
and if there was no wrong intent on his part towards the 
subscribers, he made a gross mistake, which. must have 
been the result of culpable official negligence. 

The representations of Needham, the Comptroller’s 
agent, and of the officers and agents of the bank, at the 
meeting of January 10, 1882, or subsequently to individual 
stockholders, in relation to the value of the assets of the 
bank, was at least a gross mtstake, inducing stockholders 
to take action adverse to their interests. Creditors cannot, 
therefore, invoke the doctrine of estoppel, or of ratification 
against the stockholders, by reason of anything done at 
that meeting, by the stockholders, or in consequence of the 
action of that meeting. | 

At the time of the attempt to reduce the stock, it was 
known to both the directors and Comptroller that the sub- 
scribers liability for debts would be greater on a reduced 
capital than if it was $1,000,000, because the larger the 
capital the less the percentage on each share would be re- 


quired to pay the debts. 


Neither the doctrine of ratification nor of estoppel can 


be invoked, unless the party out of whose acts they arise, 
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was fully informed of the true state of facts upon which 
his action was based. If the ratifying act was based upon 
a mistake of the facts, it is sufficient, withoud fraud. 

It will not be pretended that any of the new stdck- 
holders, at the time of the meeting of Jan. 10, or at the 
time they paid the voluntary assessment, were correctly in- 
formed of the actual condition of the bank. Neither the 
creditors, new or old, nor their representative the Receiver, 
can claim therefore a ratification by the stockholders of 
the directors vote of Dec. 13, 1881, or of the action of 
the Comptroller certifying the stock to be $961,300, even 
_ if it had been attempted by the whole body of them. 


XIT. 


Though, on the authority of Scovi// v. Thayer, it may 
be that the amount paid by the plaintiff for the new stock 
cannot be claimed as a contribution by him to the trust 
fund for the payment of debts, the money he has paid 
upon that supposed stock, as such contribution, should be 
so treated. ) 

When he paid for his stock, he paid for it as stock, and 
the intention of contributing to the trust fund cannot be 
imputed to him; but when he paid the assessment it was 
with the express intention of making such contribution; 
and though not performance of an obligation to so con- 
tribute on that stock, as it was for the express purpose of 
paying the debts, it should be credited to him on his valid 
stock. 

The money became an actual contribution to the fund 
for the payment of debts, made after the failure of the 
bank, and while it was in the possession of an officer of 


the government, and the creditors have the benefit of it. 


The same equity exists between him and the creditors in 
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respect to this contribution, as to that which was made 


~upon the valid stock. 


XL 


The evidence to prove that the $742,800 (including the 
plaintiff's assessment) contributed by the stockholders was 
actually applied to the payment of the debts of the bank, 
is legally competent and sufficient for that purpose. 

(1). The fact appears by the books of the bank. Linus 
M. Price, who was Receiver at the time the testimony in 
this case was taken, testified to this fact in the trial of 
another case. (Eq. Record, p. 18). . 

This was clearly competent as an admission of the then 
defendant. | 
3 (2). It is proved by the admissions of Price in bill in 

equity signed and sworn to by him. (Eq. Record p. 17). 

(3). It is proved by Price’s deposition in this case. 
(Eq. Record p. 67, Ans. to Int. 14). 

In the actions at law it was found specially by the Cir- 
cuit Judge, that ‘“The whole amount collected of the share- 
holders by voluntary assessment, $742,800, was used by 
the bank to pay its debts to creditors.” 

The admissions of Price, the then Receiver and plaintiff 
in the action at law, and defendant in: the suit in equity, 
made under oath, are competent evidence. 

Elliott v. Hayden, 104, Mass., 180, 183. 
Central Bridge Co. v. Lowell, 15 Gray, 108, 122. 
1 Greenl. Ev. (13th Ed.) Sects. 97, 169, 180, 212, 


last clause. 


3 Greenl. Ev. (13th Ed.) Sect. 274, last clause, and last 
clause of note on p. 239, where it is said, “From these and 
other authorities, it seems clear, that the bill, if szvorz fo, 
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is evidence against the plaintiff as an admission of the 
truth of the facts therein stated. * * * The oath is 
proof of his knowledge and solemn assertion.” The facts 
stated in the bill sworn to by Price were not derived from 
counsel, but as statements of fact within his own knowledge 
officially obtained. The rule admitting such evidence is 


believed to have been generally adopted in this country. 


XIV. 


No such register or list of shareholders as is required 
by R. S. Sect. 5210, was ever kept by the Pacific Bank 
(Eq. Record, p. 87). It is only such a list as is provided 
in that section that is ‘‘subject to the inspection of cred- 
itors.’ No record of stockholders in this bank, which 
creditors were entitled to see, contained Delano’s name as 
a stockholder. It does not appear on the record of trans- 
fers of stock. (Eq. Record, p. 71). 

The stock ledger is not such a list as creditors are en- 
titled to see under Sect. 5210, but is simply a private 
book of accounts between the bank and its stockholders, 
who alone are entitled to see it. The president and 
cashier had no authority, either express or implied, to ? 
enter the name of any subscriber to the new stock upon a 
list kept for the benefit of creditors before the proceed- 
ings to perfect that increase had been completed. Actual 
knowledge that a shareholders name was upon such a list 
is required by Sect. 5210, before he could be charged as 
a contribuior towards the debts of the bank on account of 
such entry. No estoppel, (which rests in fraud or neg- 
ligence), could arise without such actual knowledge. But 


in the case at bar there was no such list, and no authority 


to make one, as the $500,000 increase was never per- 


fected. 
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XV. 


The certificate of the Comptroller is not conclusive evi- 
dence of an increase of the capital stock. 

R. 5S. Sect. 5142 declares thac ‘‘no increase of capital 
stock shall be valid,” until three things. are made to ap- 
pear; (1) that “the whole amount of such increase is 
paid in;” (2) “that noiice thereof has been transmitted 
to the Comptroller of the Currency;” (3) that the 
Comptroller’s certificate has been obtained “specifying the 
amount of increase of such capital stock, with his ap- 
proval thereof and that it has been duly paid in as a part 
of the capital of such association.” 

If it appears as in this case, that the whole amount of 
increase voted has never been paid in, the certificate of 
the Comptroller is not conclusive evidence of the increase 
because evidence of such payment is a condition prece- 
dent to the authority of the Comptroller to issue such 
certificate. A Comptroller’s certificate proved to be false 
cannot bind the subscriber to the proposed new stock. 
It would be a fraud upon him. 

The statute makes the Comptroller the judge of the 
evidence showing due organization of a bank, and author- 
izes him to decide when the bank shall commence business ; 
and his certificate in that respect, therefore, is conclusive. 
R. S. Sects. 5168, 5169, 5170. But as to the increase of 
the stock, certain facts must be made affirmatively to ap- 
pear, as wé have shown, the certificate of the Comptroller 
being only one of those facts. It has been held in several 
cases that some adjudications and certificates of them made 
by the Comptroller with reference to liquidation and pro- 
ceedings in case of insolvency of national banks are con- 
clusive; but itis believed that it has never been held that 


the Comptroller’s certificate that the stock of a bank had 


been duly increased is conclusive. . Such a decision would 
open too wide a door for fraud without the opportunity of 
contesting the fact before the Receiver, or in any Court 
where the personal liability of a stockholder is in question. 

In the case of this bank the Receiver had the evidence 
before him before he issued his certificate, that the stock 
had not been increased according to the statute. It was 
contained in the vote of the directors Dec. 13, a copy of 
which was certified to him; and he was informed of it be- 
fore that vote was passed. 

This argument is respectfully submitted in the Delano 
case, and is substantially applicable to the cases of Mills, 


Taunton Savings Bank, Charlestown Savings Bank, and 


Morrison. 


By A. P. GOULD, and 
B. N. JOHNSON, 
Of Counsel for Delano and the other Stockholders. 
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the new stock issued under the last alleged increase of the capital 
stock on and after Sept. 13, 1881, from $500,000 to $961 300, the 
adverse claim being that the same is not subject to the assessment 
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voted by the stockholders Jan. 10, 1882, at the annual meeting 
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Cases, pp. 60, 61.) It is not in dispute that each of them had paid 
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for the stock and held certificates for the same, and was registered 
as the owner thereof in the stock ledger of the bank, at the time 
when the association became permanently insolvent and passed into 
the hands of the receiver to be wound up. 

All of the cases in law and equity rest substantially upon the same 
main state of facts, and their determination depends upon the same 
principles of law. Whatever slight differences there are in some 
of the minor details will be pointed out as this brief proceeds. © 

The first contention is that the new stock was illegal, and wrong- 
fully issued by the association. It rests upon this state of facts, 
VIZ. : — 

The directors, by virtue of the fifth and sixth of the articles of as- 
sociation (Law Records, p. 15, each case), were authorized to pro- 
vide for an increase of the capital, and to regulate the manner in which 
such increase should be made, the maximum of increase being limited 
to $1,000,000. The eleventh by-law, established, reads thus (Law 
Cases, p. 17): — 


INCREASE OF STOCK. 


Sec. 11. Whenever an increase of stock shall be determined 
upon, it shall be the duty of the Board to notify all the stockholders 
of the same, and cause a subscription to be opened for such increase, 
and each stockholder shall have the privilege. of subscribing for such 
number of shares of new stock as he may be entitled to subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder should fail to subscribe for the amount of stock to which he 
may be entitled, within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 

The directors on Sept. 13, 1881, passed and gave notice of this 
vote. (Law Cases, pp. 8, 19, ex. 4). | 

Voted, That the capital of this bank be increased to $1,000,000, 
and that stockholders of this date have the right to take the new 
stock at par, in an equal amount to that now held by them. 

Dec. 13, 1881, they passed this vote, viz. (Law Cases, p. 9): — 


Voted, That whereas it was voted by this board, on the thirteenth 


ee 


3 


day of September last, that the capital of this bank be increased 
to $1,000,000, and that stockholders of this date have the right to 
take the new stock at parin equal amount to that held by them. 

And, whereas, the stockholders were duly notified of said vote, 
and also, that subscriptions to the new stock would be payable 
Oct. 1. Ici 

And whereas $461,300 of said new stock has been taken and paid 
in. | 

And whereas $38,700 thereof has not been taken and paid in. 

Voted, That said $38,700 of said stock be, and is hereby cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased to the sum of $461,300, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association, according to 
law. 


Upon the first vote being passed and notice thereof given, the stock- 
holders proceeded separately to take the new stock, paying there- 
for and accepting the certificates for the same, the amount of $461,300. 
having thus been taken before Nov. 18, 1881, when the bank sus-_ 
pended business. The rest of the voted increase not being taken, 
the directors, after conference with the Comptroller of the Currency, 
passed the second vote, which was transmitted by the cashier of the 
bank, and the said Comptroller for the first time took action upon 
the matter and gave his certificate: (Law Cases, p. 10.) 


Paciric Nationat Bank or Boston, 
December 13, 1881. 


To THE COMPTROLLER OF THE CURRENCY, 
Washington, D. C. 


It is hereby certified that the capital stock of “The Pacific. 
National Bank of Boston ” has been increased pursuant to the articles 
of association of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 
dred sixty-one thousand three hundred dollars. 


[SEAL] | J. M. PETTENGILL, Cashier. 


LL AR a ASAE ea TE aR Aa sate a 
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TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
Wasuinaton, Dec. 16, 1881. 


Whereas, satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “ The Pacifie National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provision of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “ The Pacific 
National Bank of Boston, Mass.,” aforesaid, has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars ; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof; and that the said in- 
crease of capital is approved by the Comptroller of the Currency. 

In witness whereof, I hereunto affix my official signature. 

[ SEAL | JOHN J. KNOX, 

Comptroller. 


The bank was in the control and under the direction of Daniel 
Needham, a national bank examiner, acting under the orders of the 
Comptroller, from Nov. 18, 1881, until March 18, 1882, when it re- 
sumed business by permission of the Comptroller, having, as was 
supposed and believed, been put meanwhile into a condition of sol- 


vency. It continued in business as a banking association until May 
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20, 1882, when it became permanently insolvent, and passed into the 
hands of the receiver to be wound up. (Law Records, pp. 9, 12.) 

It had been put into a condition of supposed solvency in this 
way :— | 

The said Comptroller, on Dec. 16, 1881, by request of the direct- 
ors (p. 30, Law), gave the following notice under Rev. Stat., Sect. 
9205 :— 

WasnuIneton, December 16, 1881. 

The Pacific National Bank of Boston, Massachusetts : 


The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,300) dollars having been lost, notice is hereby 
given to said bank, under the provisions of Section 5205 of the Re-- 
vised Statutes of the United States, to pay the deficiency in its 
capital stock by an assessment of one hundred (100) per cent upon 
its shareholders pro rata for the amount of capital stock held by each, 
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and that if such deficiency shall not be paid, and said bank shall refuse 
to go into liquidation, as provided by law, for three months after this 
notice shall have been received by it, a receiver may be appointed to 
close up the business of the association according to the provisions 
of Section 5234 of the Revised Statutes of the United States. 

In testimony whereof, I have hereto subscribed my name, and 
caused my seal of office to be affixed to these presents at the Treas- 
ury Department, in the city of Washington, and District of Colum- 
bia, this sixteenth day of December, A. D. 1881. 

[SEAL] JOHN J. KNOX, 

7 | Comptroller of the Currency. 


On Jan. 10, 1882, at the regular annual meeting, called generally 
as such (Law Cases, pp. 11, 42, 45), the stockholders by a stock 
vote of nearly two thirds in amount passed the following, to wit :— 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of 
capital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

The sum of $742,800 (Law Cases, p. 13) was paid of this volun- 
tary assessment, and used by the bank in its business, $643,700 of 
the same having been paid before resumption (p. 14). 

Mr. Delano, who held thirty shares of old stock, and took upon 
notice the same number of the new, paying the money therefor and 

taking the certificates, did not attend the stockholders’ meeting, but 
paid the assessment upon notice of the vote, having it indorsed on 
his certificate. 

Eq. Case, pp. 81, 86, 87. 

Law Case, pp. 59-61. 


This party was fertile in suppositions and beliefs, as he swears 
now and is found (p. 60)! 

Mr. Mills, who held twenty shares of old stock, bought ten rights, 
and took thirty shares of the new stock, paying the money and ac- 
cepting the certificates ; did not attend the meeting, but upon notice 
paid the assessment. | 

Eq. Case, pp. 81- 
Law Case, pp. 59-61. 


Pe ENR ha CA Ds Ti Mes he Baa Os he Roni AS Se 


The Taunton Savings Bank, which held no old stock, bought two 
hundred shares of the new, or the right to the same, in a real-estate 
trade with one Marcus, and took the certifleates of the bank; was 
represented at the meeting of the stockholders, but its officer attend- 
ing took no active part in the proceedings. It paid the voluntary 
assessment upon notice. 

iq. Case, pp. 81, 82, 91, 92, 93, 94, 95, 98, 101. 


Law Case, pp. 59-61. 


The Charlestown Savings Bank bought and took a transfer of 
sixty shares of old stock, Sept. 17, 1881, got rights, and took one 
hundred and forty shares of the new, paying the money and taking 
the certificates for the same. It was represented at the stockholders’ 
meeting, but the person attending took no active part. The assess- 
ment was paid upon notice of the vote. 

Eq. Case, pp. 81-89, 90-95. 
Law Case, pp. 59-61. 


Mr. Morrison held twenty-five shares of the old stock, took 
twenty-five of the new, attended the meeting, and voted for the 
assessment with full knowledge of the facts, and paid the same, with 
an agreement that the money should be refunded if the bank did not 
go on in business. 

Kq. Case, pp. 76, 77, 78, 79, 8§1-3—4-8. 
Law Case, pp. 58-61. 


All of the plaintiffs in error were registered in the stock ledger as 
the owners of the stock, and so remained. 
Delano’s Case, Eq. p. 87. Law, p. 60. 
Mills’s Case, Eq. p. 87. Law, p. 61. 
Taunton Savings Bank, Eq. p. 101. Law, p. 60. 


Charlestown Savings Bank, Eq. p. 95. Law, p. 60. 


: 
pt 

t Morrison’s Case, Eq. 71, 72. Law, p. 59. 

- 7 . ) . o . 

v All, except Morrison, swear in the suits in equity, and it is found 
4 in aetions at law, that they did not know of the reduction in the pro- 
i 


posed increase of capital stock. All were advised that the payment 
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of the voluntary assessment cleared them from further liability, and 
they paid, foolishly so supposing or believing. 

There is no proof in the suits in equity that the appellants used 
diligence in making inquiry, or took any steps to repudiate the new 
stock, but to the contrary thereof. 
Delano’s Case, Eq. pp. 82, 83, 84, 86. 
Mills’s Case, Eq. p. 81 to 87. 

Taunton Savings Bank, Eq. pp. 81 to 101. 
Charlestown Savings Bank, Eq. pp. 81 to 94. 
Morrison knew all the facts, pp. 78 to 89. 


In the actions at law no diligence or any steps taken to repudiate 
the said stock are found as facts. 

Neither did the court below find, in the actions at law, any fraud as 
a fact, on the part of either the insolvent bank or any one else. 

In the suit in equity the error assigned in the appeals is confined 
to one point, it being in these words : — | 

“And this appellant assigns for error in said judgment and decree 
of the Circuit Court that the Circuit Court ought to have held and 
adjudged that the complainant had in equity satisfied and extinguished 
the alleged liability which the defendant was seeking to enforce 
against him in said action at law, and ought to, have restrained the 
defendant from further prosecuting said action against the com- 
plainant, and that the Circuit Court erred in not so doing.” 

The facts answering all the allegations of the declarations, as 
found by the court below, appear in the law records on following 
pages : — 

As to creation of the bank, p. 8. 
As to failure, and appointment of receiver, p. 12.. 
As to assessment by Comptroller, and demand, pp. 18-15. 


As to ownership of stock, pp. 60, 61. 


ARGUMENT. 
We submit: That the adverse contention is without foundation 
in law or equity. There are many reasons, either one of which is 
sufficient for an answer. | 
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I. The directors had full power to increase the capital stock, 
within the prescribed limit of $1,000,000, and the same is not 
therefore ultra vires within the doctrine of Scoville v. Thayer, 105 
U.S. 143. 

Sect. 5142 of the Rev ised Statutes says that the association may, 
by its articles of association, provide for an increase of its capital 
from time to time, subject to limitations prescribed by law, the max- 
imum of increase to be provided in the articles of association to be 
determined by the Comptroller; and no increase of capital is to be 
valid until the whole amount of such increase is paid in, notice trans- 
mitted to that officer, and his certificate obtained, with his approval 
thereof. | 

The amount of capital stock is fixed by Article 5, of the articles 
of association, with a provision for an increase not exceeding 
$1,000,000. By Article 6, the directors are given authority to “ pro- 
vide for an increase of the capital stock, and to regulate the manner in 
which such increase shall be made,” and to make by-laws, and _arti- 
cles of association. 

They made the by-law No. 11, which has been cited hereinbefore 
in full. (Law Records, p. 17.) eae 

In order to make the voted increase effectual as an accomplished 
fact, the whole amount must be paid in and the Comptroller approve. 
(Charleston v. People’s Nat. Bk. 5 (Rich.) So. Car. 108.) Until 
this is done the proceedings are inchoate, and the amount is subject 
to changes. The power of the directors was not exhausted by the 
first vote, and was not fully executed until the Comptroller of the 
Currency received notice, and gave his approval and certificate. 
(Law Cases, p. 10.) 

II. There was at best only an informality or irregularity in the pro- 
ceedings, in that a general subscription paper, with proper conditions, 
was not opened, and no stock issued until the whole amount, voted and 
subscribed for, had been paid in and the approval and certificate of 
the Comptroller obtained. But the by-law made by the directors under 
Article 6 of the articles of association was for the association and 
sharehhliders only, and such formality might be waived. Each stock- 
holder might be allowed to subscribe and pay separately, and the cer- 


tificates be given accordingly, if the parties saw fit to adopt that 
course, as was done. | ; 


Piscat. Ferry Co. v. Jones, 39 N. H. 491. 


It was not necessary for all first to subscribe. 


Chubb v. Upton, 95 U. S. 665; approving 
Ren. & W. P. R. Co. v. Westel, 21 Barb. 56. 


Subscriptions and issues of stock were without conditions. 

At all events, that course having been pursued, it was only an in- 
formality, which cannot be availed of as a defence in a suit brought 
by the receiver, as the representative of the creditors, to enforce the 
individual liability. The parties having taken the certificates, paid 
for the stock, and being registered and held out to the public as the 

owners, are estopped from alleging the nullity of the stock. 
Upton v. Triblecock, 91 U.S. 45. 

Chubb v. Upton, 95 éd. 665. 

Pullman v. Upton, 96 zd. 328. 

Scoville v. Thayer, 105 zd. 143. 

Sanger v. Upton, 91 7d. 56. 


III. The parties, by accepting and holding the certificates and 
enjoying the rights and chances of ownership, are estopped from 
denying such ownership after the bank has failed, and the rights of 
the creditors have accrued. 

Sanger v. Upton, 91 U. 8. 56. 


IV. It is immaterial whether they had actual knowledge of the en- 
tries in the stock ledger, or gave any express authority therefor, or not. 
Rev. Stats., Sect. 5210, requires that a full and correct list of the 
names and residences of all the shareholders and the number of 
shares held by each shall be at all times kept in the office where the 
‘business of the association is transacted, subject to the inspection of 
shareholders and creditors, and a verified copy is to be sent to the 
Comptroller of the Currency, each year. 
~The issuing of the stock by the bank, and the acceptance of the’ 
certificates by the parties, made it the duty of the officers of the 
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bank to cause the entries to be made. There was an implied author- 
ity given by stockholder, and he was bound to assume that that had 
been done which the law required to be done, and to govern himself 
accordingly. 


Webhster v. Upton, 91 U.S. 65. 


[t is enough that the stockholders caused the entry to be made. 


In re Bk., 22 N. Y. p. 17. 


The conclusive effect of the register under such circumstances has 

been too often the subject of adjudication to require discussion. 
Anderson v. Phila. Warehouse Co., 111 U.S. 479. 
Davis v. Stevens, Brown’s Nat. Bk. Cases, 158. 
Bowdell v. F. & M. Nat. Bk., zd. 146. 
Davis v. Essex Bap. So., 44 Conn. 582. 
Irons v. Man. Nat. Bk., The Reporter, July, 1886, p. 69. 
Adderly v. Storm, 6 Hill, 624. 
Johnston v. Laflin, 103 U. S. 384. Soo. 
Brown v. Adams, 5 Biss. 181. 
In re Bank, 22 N. Y. 17. 


V. The certificate of the Comptroller of the Currency is conclusive 
upon the subject matter of the increase of the capital stock. The 
doctrine established in the following cases, as to the certificate of 
organization, the appointment of the receiver, and the assessment to 
enforce the personal liability, applies with equal force to the certifi- 
cate given and action taken under Sect. 5142 of the Revised Statutes. 


Casey v. Galli, 94 U. S. 679. 

Cadle v. Baker, 20 Wall. G48 6 so. 
Kennedy v. Gibson, 8 id. 498. | | 
Thacher v. W. R. Nat. Bk., 19 Mich. 196. 
National Bk. v. Case, 99 U. S. 628. 

Rev. St., Sect. 5142. 

Sanger v. Upton, 91 U. S. 56. 


VI. Ifthe court goes behind this certificate, then we submit, in 
addition to what has been already said on these points: The parties, 
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knowing the existing contingencies, were bound to heed and to look out 
for them, and, if they had any objection to the ultimate action, to 
make the same seasonably, that is, promptly and without delay. The 
directors were made the agents of the stockholders to provide for and 
to regulate the matter of the increase of the capital stock, and if it 
was not all taken within a reasonable time they were to determine 
what disposition should be made of the privilege of subscribing (by- 
law No. 11). The knowledge of the agents charged with the duty 
was the knowledge of the principals. The books of the banks showed 
all the facts, and were subject to the inspection of the stockholders, 
made so bylaw. The bank suspended Nov. 18, 1881, and did not 
resume business until March 18, 1882, and the parties knew of an 
assessment being made of one hundred cents on a dollar, which they 
paid. It was for the stockholders to inform themselves of the facts 
under these circumstances, and not to lie supinely by until the final 
failure, taking their chances of success and gain. 

By the evidence and proof in the suits in equity they showed no 
diligence, and did not take the requisite steps to repudiate the new 
stock, if entitled to do so, and their mouths should now be shut when 
they attempt to disavow the new stock in defence. (Upton v. 
Tribiecock, 91 U.S. 45; Thompson, Lia. of Stockholders, Sect. 
150 and notes. ) | 

They were at least bound to show affirmatively, in the actions at 
law, that they used due diligence, and took the requisite steps to 
repudiate before they could make the alleged objection available. 
No such facts are found by the court below, and the facts found prove 
the reverse thereof. They actually paid the voluntary assessment. 
Mr. Morrison did it with full knowledge, and the others did it when 
they were bound in law and equity to first inquire and learn the 
facts. | | 

The stockholders, by voting and paying the voluntary assess- 
ment, ratified the proceedings. (Sewell’s Case, L. R., 3 Ch. 131.) 

VII. The evidence in the suits in equity does not prove that there 
was any fraud upon the part of the bank, in the proceedings in ques- 
tion, and none was ever claimed or found by the court in the actions 
at law. There was no request for any ruling in matter of law, or ex- 


ception taken, on such an assumption, nor was the court below asked 
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to find fraud as a fact on the part of anyone. If the court 1s now 
asked to infer fraud as matter of law, from the facts found, we sub- 
mit that it is not competent for them to do so, in this state of the 
record. If it is claimed that the general request that the receiver 
could not recover upon the facts found, comprehended fraud and 
all proper inferences from the specific facts found, then we have 
to say: That the general request and the general ruling in denial 
of the request and to the contrary thereof, also comprehended the 
questions of waiver, want of diligence, ratification, etc.. already 
discussed. In the absence of any specific request and special excep- 
tion on the subject of fraud, the court cannot find error. 

‘But we submit as a matter of fact and law, that this court cannot 
properly infer fraud from anything which is found by the court be- 
low. All that the counsel has to base such a claim on is this para- 
graph found on page 13 of the law records, in the exact language of 
the extract from a bill in equity filed and sworn to by the receiver 
in a suit brought in behalf of the stockholders themselves as well as 
the creditors, against the directors and officers of the bank, charging 
them with neglect of duty, and for the losses incurred, by reason of 
their misconduct. (Eq. Cases, pp. 17, 18.) 

This paragraph reads as follows (Law Cases, p. 13), viz. : — 

“On September 13, 1881, and long before that date, the surplus 
and undivided profits of said bank, then and for some time there- 
after nominally standing upon the books of said bank, had been 
in fact exhausted, and the capital stock of the said bank had 
been wholly lost through losses by bad debts and by loans im- 
providently made by said bank; * * * in fact, the bank at 
that time had lost its entire capital and was then insolvent; 
* * * said bank when it suspended or failed, Nov. 18, 1881, 

yas deeply and hopelessly insolvent; * * * on Sept. 13, 1881, 
the directors voted an increase of the capital stock, the old stock- 
holders having the right to take up the new stock at par; the 
actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,300 ; 
* * * the bank, after obtaining the sum of $461,300 for said 

new stock, continued in busines still Nov. 18, 1881, when it 
17 failed ; at the time of the failure the capital of the bank had 

all been lost, together with the $461,300 paid in for subscrip- 
tions to new stock, that being all which was subscribed for on the 
increase voted Sept. 18, 1881.” 
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It was objected to as incompetent evidence in the suits in equity, 
and that objection is now open and insisted upon. (Eq. Cases, pp. 
17,18.) The court held it competent, and admitted it, in the actions 
at law, against objection, and found the facts in the exact language of 
the extract separated from the rest of the sections of the bill in which 
the language occurs. (Delano’s Eq. Case, p. 72.) As no exception 
taken by the receiver was put into the record in the actions at law, 
because of the judgment being in the receiver’s favor, none can now 
be considered by the court. The court below thought it better, 
probably, to make rulings most favorable to the plaintiffs in error 
as to the admission of this evidence. | : 

It willbe seen that the charges made cannot properly be made evi- - 
dence in favor of the stockholders, because the receiver in that bill 
in equity set them up in their behalf and as their own representative. 
Besides this, they were not sui juris, and come within the exception 
to the general rule of evidence wherever adopted. 

1 Greenl. Ev., Sect. 212. 

3 Greenl. Ev., Sect. 274 and notes. 
2 Wharton on Ev., Sect. 1119. 
Joileau vw. Rutlin, 2 Ex. R. 665. 
Doe v. Sybourn, 7 T. R. 3. 

Combs v. Hodge, 21 How. 397. 


In the action at law, as stated, the language used is that of the al- 
“misstatement or 
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ternative charge made in the bill for proof. While 
concealment ” is found (it does not appear which), neither is found 
to be fraudulent. The charges are general, with no particulars 
given, either as to persons or facts. Whether the party who is 
chargeable with the same, represented, or could bind, the bank, or 
whether either of the plaintiffs in error was deceived, and induced 
to act, when he otherwise would not have done so, is not found by 
the court. There may have been only an honest error of opinion. 

In Mr. Morrison’s case alone, it is found that when he paid for the 
new stock (not when he subscribed), he was informed by the officers 
of the bank (what officers does not appear), that the bank was sound 
and solvent (Law Case, p. 58), and had learned just previously that 
the stock was selling for 112, and was selling when he paid (Oct. 4, 
1881) at 108. 
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None of the other parties in the suits in equity swear to any 
misrepresentations made, or deceptions practised, as to them, and 
none are found in the actions at law. 

But independently of those questions of fact, we submit: If 
directors or officers representing the bank did make misstatements, 
or practised concealment, as to the actual pecuniary condition of the 
bank, when the vote was passed, and the parties were induced there- 
by to take the new stock, this will not avail as a defence. What- 
ever remedy the stockholder might have as against the party com- 
mitting the wrong, it cannot affect the right of action which the 
innocent creditors have, through the receiver, to enforce the personal 
liability of the stockholders, especially upon the other facts found. 

Ogilvie v. Knox Ins. Co., 22 How. 380. 
Upton v. Triblecock, 91 U. 8. 47. 

Chubb v. Upton, 95 U. S. 665. 

Payson v. Withers, 5 Bliss. 269. 

Oakes v. Turquant L. R., 2 H. L. 325. 
Stone v. City & C. Bk., 3 C. P. Div. 307. 
Wright’s Case, L. R. 7 Ch. Ap. 60. 
Henderson v. Royal B. Bk., 7 El. & BL. 356. 
Daniel v. R. B. Bk., 1 H. & N. 681. 

2 Morawetz on Corp., Sect. 839, 840, notes. 


This was held to be the law in cases brought upon subscriptions 
for stock where the assignee stood on the rights of the association 
primarily ; a fortiori where, as here, the receiver is enforcing an 
obligation which he must enforce, and which the association never 
could have enforced. 

We submit, therefore, that there is no error in matters ‘of law, 
affecting the finding of the court below, that each of the plaintiffs: 
in error owned the number of shares of stock set up in the respective 
declarations. 

VILL. There can be no doubt that the notice of the cashier, of Dec. 
13, 1881, and the certificate by the Comptroller of Dec. 16, 1881, 
were admissible in evidence, they being papers given in the discharge 
of official duty, under Sect. 5142, Revised Statutes. 

The record of the stockholders’ meeting (Ex. 9) is conceded to be 
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competent for some purposes, and toa certain extent. The objections 
went to its weight as evidence after that. It is not to be presumed 
that the Court made any improper use of the same. When the case 
was put in by the use of the record evidence in the suits in equity, 
as stated hereinafter, it was supposed that the plaintiffs in error 
claimed and were going to: contend that there was fraud, as well as 
to contest the validity of the increase of the capital stock and the effect 
of the payment of the voluntary assessment. Hence, what was said 
and occurred at that meeting was competent, as showing knowledge, 
ratification, etc. It showed means of knowledge for those not pres- 
ent, and the object and purpose of the assessment then made, and the 
vote under which the same was paid. 

The other exhibits objected to were official records and communi- 
cations, bearing upon the question of good faith,.and showing the 
history of the transactions in question, with facts affecting the alleged 
equity growing out of the payment of the voluntary assessment. 
Much, if not all, of the evidence objected to became immaterial at 
the close of the trial, no claim of bad faith being then insisted 
upon. 

The facts in relation to suits being brought against the bank after 
resumption, and security given by the bank to the sureties in the 
bonds given to dissolve the attachments made, and the agreements 
with creditors for extension of debts (Ex. 14), were competent as 
bearing upon the equity set up, they showing that there was not a 
pro rata distribution among the creditors of the money realized, and 


how some extended and others did not, and how the relative posi-_ 


tions of the two classes changed. 

The court will find the explanation why the records were made so 
voluminous in the fact that the statements of the facts and evi- 
dence agreed, and the depositions taken, as found in the bills in 
equity, were by agreement used as the only evidence and proofs in 
the actions at law, subject to legal objections as to competency. A 
comparison of the corresponding records in law and equity will show 
this, they being the same in substance, with only a change of phrase- 
ology necessary for adaptation. In the suits in equity the appellant 
sought, apparently, to. bring in anything and everything which might 
by possibility raise questions in equity. The extraneous matter was 
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not omitted when the statement of facts, to be found in the actions 
at law, was drawn by the plaintiffs in error. 

In any event, the evidence objected to is claimed to be, and is, at 
best, only immaterial and irrelevant. Such evidence is not allowed 
to disturb the judgment unless it appears to have affected prejudi- 
cially the result, according to a well-settled rule. 


We ae o- ne ay T ~ 6) 
Mining Co. v. ‘Ft foo i. ts.- 31. 


There was no prejudice, if we are right in our previous conten- 
tions. In any event, and irrespective of all this evidence, upon the 
undisputed facts of the case, the plaintiffs in error were the owners 
of the stock declared on, for all the purposes of the suits, and that was 
really the only issue in dispute and to be tried, either in the equity or 
the law cases. | 

IX. The special exceptions are only as to matters of detail em- 
braced in the general claim. They have already been dealt with suf- 
ficiently in the prior discussion. [It may be remarked that the court 
below was more favorable to the plaintiffs than the law would war- 
rant, as to the effect of the registry of the new stock in the stock 
ledger. The other prayers relating to the ownership of the stock 
were not comprehensive enough as regards the facts found, but were 
partial and incomplete in their assumptions. It is enough any way 
that the Court ruled comprehensively upon the facts found, that the 
receiver was entitled to recover, because, if that is so, itis immama- 
terial whether the Court declined erroneously to grant some of the 
subordinate requests or not. 

X. We come now to the contention that the payment of the vol- 
untary assessment cleared the parties, either in law or equity, from 
the alleged personal liability. It is difficult to argue this matter seri- 
ously, as the groundlessnes of this claim, as well-.as the other, is so 
apparent. We need not argue the point that the opinion and advice 
of Daniel Needham, the bank examiner, or any one else, had any 
legal effect. That cannot change or affect the legal status. What 
the parties supposed or believed is of no consequence. 


Upton v. Triblecock, 91 U.S. 45. 


If the money was paid under such circumstances as to entitle the 
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parties to recover it. back, the matter must be presented as a claim 
for proof before the receiver, as one of the debts of the bank. 

The personal liability of the stockholders runs to the creditors of 
the bank as they stood at the time of the final insolvency and the 
appointment of the receiver. It is virtually a contract obligation 
existing between each stockholder and the creditors. 

Hawthorne 7. Calef, 2 Wall. 10. 
Curran v. State of Arkansas, 15 How. 304. | 
Irons v. Man. Nat. Bk., The Lteporter, July, 1886, p. 69. 


It is to be enforced by and through the receiver as the represent- 
ative of the creditors. 
Act of June 30, 1876. | 
Irons v. Man. Nat. Bk., The Reporter, July, 1886, p. 69. 


It follows that no money paid to the bank itself, and expended by 
them, can operate as a satisfaction or extinguishment of this liability. 

The money due and to be realized out of this personal lability 
constitutes a trust fund to be administered by a government officer 
in a pro rata distribution among all of the creditors existing at the 
time of the failure. The bank has nothing to do with its collection 
or distribution. In the present instance the bank expended the 
money paid to it on the voluntary assessment, just as it saw fit; and 
not in a prorata distribution among the creditors. It was paid out 
by the bank, as a debtor, to its creditors. Some got a part of their 
debt. Some got none. Some got all either in money or in full secur- 
ity, having sued and attached and got a bond with sureties indem- 
nified by means of the property of the bank. ‘The debts accrued 
subsequent to the resumption of business were large, and $200,000 of 
the same were outstanding at the time of the failure. (Law Cases, 
p. 14.) The new deposits were $2,338,617.21. (Law Cases, p. 12.) 
Some extended their debts and some did not. (Law Cases, p. 13.) 
The money went to enhance the value of the stock, and the stock- 
holders took the chances of the resumption, which was made possible 
only by means of the assessment. 

Money paid for one purpose and used for that cannot be applied to 
another one, such as that now in question. 


Scoville v. Thayer, 105 U. S. 148, 153. 


ETC ELE 
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The laying of a voluntary assessment, and the collection of the 
same, for the purpose of making up a deficiency in the capital stock, 
and to prevent the bank being wound up by a receiver, was never 
intended to take the place of the security guaranteed to creditors by 
the provisions of statute creating the personal liability of the stock- 
holders. 

Rev. Stats., Sect. 5151, provides that “the shareholders of every 
national banking association shall be held individually responsible, 
equally and ratably, and not one for the other, for all contracts, 


debts and engagements of such association, to the extent of the 


amount of their stock therein, at the par value thereof, i addition 


to the amount invested in such shares.” The money paid for volun- 
tary assessment was represented only by the shares. 

Rey. Stas. 5205, provides that “ every association whose capital 
stock shall have become impaired by losses or otherwise, shall within 
three months of the receiving notice thereof from the Comptroller 
of the Currency, pay the deficiency in the capital stock by assess- 
ment upon the shareholders pro rata, for the amount of the capital 
stock held by each,” 
neglect to do so, one of which is a proceeding to wind the bank up 


with the alternatives specified In case of a 


through a receiver. 
Under this act, the Comptroller was asked to, and gave, the fol- 
lowing notice, (Law Cases, pp. 11, 31): 
WASHINGTON, Dee. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts : 


The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961 ,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (LOO) per cent upon its 
shareholders pro rata for the amount of capital stock held by each, 
and that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the United | 
States. 

In testimony whereof I have hereto subscribed my name and 
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‘aused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. 1881. 
[SEAL ] JOHN JAY KNOX, 
Comptroller of the Currency. 


It was in pursuance of this notice that the stockholders at the 
next annual meeting proceeded to make the assessment (Law Cases, 
pp. 44, 46) :— 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an 
assessment of one hundred per cent upon the shareholders of the 
Pacific National Bank, of Boston, Mass., pro vata for the amount of 
capital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessinent, and collect the same forthwith. 


It is immaterial, so far as the ereditors are concerned, whether 
there should have been a special notice of the proposed assessment 
in the call for this meeting or not. A large majority voted for the 
same, and $742,800 out of $961,300 was paid. [f a special notice 
was requisite the matter could be, and was, waived hy those who 
paid, as they knew what the notice given was. 

Whatever was paid, was required by the vote to be paid on ae- 
count of the capital stock, and that was the effect of the payment, 
whatever use was made of the money after payment. 

It is unnecessary to notice further the specific requests on this 
subject. | 
— There is clearly no ground for relief in equity, if the court has any 
jurisdiction in equity at all, which is denied. The remedy for the 
receiver is by action at law, as the assessment of the Comptroller is 
for the full value of the stock. 

The certificate of the Comptroller is conclusive as to everything 
except the ownership of the stock, as already shown. 

Kennedy v. Gibson, 8 Wall. 498. 
Nat. Bk. v. Case, 99 U. S. 628. 


In conclusion we remark generally: That the stockholders have 


combined to resist efforts to enforce the individual Hability which 
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Die cssnsinssdielbeticinsidenshibctitaseisttinadiasbidelaseateemenmmaisdnddadiiae dana 


| 


20 


they incurred under an express provision of the law which is fun- 
damental in the Natjonal Banking Act. The cases before the court 
are only a few of the three hundred and more analogous cases, de- 
signed as test cases to settle the law. All of the rest await the 
decision of this court in the cases at bar. 

The first ground of objection is purely technical, inasmuch as it 
made no substantial difference whether the capital stock was in- 
creased to $1,000,000 or to $961,300, the ratio of interest of each 
stockholder being the same in either event. Such an objection would 
never have been heard of if the bank had sueceeded after resumption. 
Whatever may be said as to the voluntar? assessment and its object 
and operation in the minds of the plaintiffs in error, it was mani- 
festly a scheme, allowed by express statute, and adopted, for the 
specific purpose of preventing the bank from being wound up, and 
to save the stock to the shareholders. Whatever may be said about 
the opinion and advice given the stockholders as to the effect of 
paying the assessment, it was manifestly based upon the assumption 
that the bank would go on permanently and succeed in business. 
It was a matter which was apparent. Most of the plaintiffs in error 
were business men and bank directors, presumably understanding 
the law. The result wasdisastrous to be sure. But the parties took 
their chances of success and gain, and must stand the burden. The 
stability of the national banking system depends largely upon the 
individual liability of the shareholders as a security for the public. 

There is no doubt about the good faith of the Comptroller of the 
Currency. ‘The reports made to him were such as to command full 
credit, and to assure him that the bank had been put into a condition 
of solvency, and he acted upon that belief, when he permitted it to 
resume business. When he suggested or approved of the final action 
in regard to the increase of stock, he found that the amount of $461,- 
300 had been taken and paid in and certificates issued therefor ; 
that the parties accepting had gone on without waiting for, or first 
asking, his approval, taking their risk of the same, and of the whole 
proposed amount being taken; that there was only the small balance 
of $38,700 not paid for and issued; that the bank had used and lost 
the money as part of its active capital. He could reasonably do 


nothing else than to approve of the final action, and give his certifi 
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cate, as was done. A large majority of the stockholders approved 
the action taken by voting for-and paying the voluntary assessment 
to the extent of $742,800, and taking the requisite steps to have 
the bank continue in business. It is too late now to complain 
of him. As to the directors and others concerned, there is no 
reason to be found in the record which will justify charging them 
i with bad faith. At best there was only a misjudgment in estimating 
the value of the paper assets of the bank. A long time was con- 
: sumed in canvassing them. Mr. Best was employed as an account- 
ant. The bank examiner made full examinations, as well as the 
directors. (Law Cases, pp. 53 to 54.) 
At the annual meeting, held Jan. 10, 1882, several new directors 
; were chosen, and a new president was elected, and the bank started 
again under favorable auspices, getting in cash in two months over 4 
4 $2,000,000 of new deposits. But the old paper and assets did not ae 
prove to be so valuable as estimated, and the bank went down, with- | ee 
» — out having made any losses on new loans, but leaving paper which 
- \ had been growing worse and worse, and out of which the receiver e 
~ = has been enabled to realize but little comparatively. - 
The laying and payment of the voluntary assessment were dis- os 
astrous and unfortunate for the stockholders, as it proved. But this — 
is no reason why they should not meet the individual responsibility o 
which continued under the law, after the bank resumed, for the = 
| security of the present and future creditors. (See circular and Bs 
as notice of the president, Law Cases, p. 57, Ex. 15; Ex. 14, 15, 17.) i 
33 We submit that the bills in equity should be dismissed, and the “ 
judgments in the actions at law should be affirmed with costs in each = ° 
suit. But if for any reason any error is found in the latter, a full PS, 
new trial should be granted upon the facts and the law, as the re- a 
ceiver took exceptions to the admission of some of the evidence, - 
which are not before the court. ee | re 
A. A. RANNEY. ae 
mac 
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HARVEY MILLIS VS. PETER: BUTLER, RECEIVER, &C. 


UnitTEepD STATES OF AMERICA, es 
Massachusetts District, bree 


At a circuit court of the United States for the first cirenit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Ifriday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-five, before the Honorable Le 
Baron B. Colt, circuit judge. 


Harvey Mitts, Complainant, 
v. -In Equity. 
Linus M. Price, Receiver, Defendant. J 


The bill of complaint in this cause is filed in the clerk’s office on 
the eighth day of June, A. D. 1885, and is duly entered at the present 
May term of this court, A. D. 1885, and is in the words and figures 
following: 


2 Bill of Complaint. (Filed June 8, 1885.) 


To the judges of the circuit court of the United States for said dis- 
trict: 


Harvey Mills, of Thomaston, in the district of — and a citizen 
of the State of Maine, brings this his bill of complaint against Linus 
M. Price, a citizen of the State of New Jersey, but now commorant 
at Boston, in said district, as he is receiver of the Pacific National 
Bank of said Boston, a national banking association organized under 
the laws of the United States. 

And thereupon your orator complains and says:. 

That on or about the fourteenth day of March, 1883, the said 
respondent, in his capacity as receiver of ‘said bank, instituted a suit 
against your orator by writ issuing out of this honor: able court, and 
retarnable to the May term thereof then next, which was duly en- 
tered in said court and is still pending therein ; by which suit said 
respondent sought and still seeks to enforce against your orator an 
alleged per sonal liability as the alleged holder of fifty shares of the 
capital stock of said bank, at the time of its insolv ency, failure, or 
suspension, to the amount of five thousand dollars and interest 
thereon. 

A copy of the declaration in said suit (marked “A”) is hereunto 

annexed and made part of this bill. 
2a And your orator further says that, prior to the institution 
of said suit against him by the respondent, and in anticipa- 
tion of such enforcement by the receiver against him of said alleged 
liability, as the alleged holder of said shares, your orator had fully 
satistied and extinguished such alleged liability, under the circum- 
stances and in the manner hereinafter set furth, viz: 

On or about the eighteenth day of November, 1881, said Pacific 
National Bank, being unable to meet its debts and liabilities, sus- 
pended payment thereof, and thereupon closed its doors to business, 
being then insolvent, and owing debts to a large amount in excess 
of all its assets, its capital stock, ‘and the amount of the one hundred 
1—1198 | ) 
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per centum for which the stockholders were by law Hable upon their 
several shares therein towards the payment of the debts of said bank ; 


where tty Daniel Needham was duly appointed special examiner of 


said bank by the Comptroller of the Currency of the United States, 
and by him placed in possession and charge of said bank, and all the 
assets, records, and books of said banking association, with the power 


and duty imposed on him to make a thorough examination into all 


the affairs of said association, to examine all the officers and agents 
thereof on oath, to make report of the standing and condition of 
said bank, and to receive all moneys paid for the Lenefit of the 
creditors of said bank, and to retain them and all assets of said 
bank in his possession until discharged from said trust. 

Said bank, with its assets and the moneys aforesaid, remained in 
the exclusive charge and possession of the said Needham, with its 
doors closed to business as aforesaid, until long after the seventeenth 
day of January, 1882. 

And your orator further says that said Comptroller of the Cur- 
rency, well knowing the facts above set forth concerning the insol- 
vency of said bank, on the sixteenth day of December, 1881, noti- 
fied the stockholders thereof that the entire capital stock of said 
bank had been lost, and that they were required to pay one hundred 
per centum upon the amount of the capital stock of said bank held 
by each one of them, and informed them that, if they should neglect 
such payment for three months from the date of said notice, a re- 
ceiver would be appointed, and the affairs of the bank be closed up 

in the manner provided in sect. 5234 of the Revised Statutes 
5 of the United States, which your orator well knew would in- 

volve the necessity of an assessment of one hundred per 
ecentum upon the par value of each share of stock held by the stock- 
holders of said bank for the payment of its debts; and your orator 
says that he understood said notice of the Comptroller of the Currency 
had reference to the ability of the stockholders of said bank created 
by section 5151 of the Revised Statutes of the United States, and was 
a demand upon them to pay the sum of money required by that 
statute towards the liquidation of the debt of said bank. 

Your orator further says that, on or about the twelfth day of Jan- 
uary, 1882, he was informed that an assessment of one hundred dol- 
lars per share had been laid on the shareholders of said bank,and that 
immediate payment of it was required; and your orator says that 
he understood and believed said assessment had been lawfully made 
by the proper officer of the Government, and that he must pay the 
same voluntarily, or be exposed to an action at law to recover it. 

And your orator further says, that, at the time he received said 
information it was alleged, and he knew that it was alleged, that he 
was the owner of fifty shares of the capital stock of said bank, and 
that as such owner he was liable to the creditors of said bank in the 
sum of one hundred per centum of the par value of said shares, viz., 
the sum of $5,000, and that, in consequence thereof, on or about the 
seventeenth day of January, 1882, he applied to said Needham at 
the banking house of said bank, of which he was then in charge, to 


learn whether a payment of said assessment would discharge your 
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orator from any further liability to the creditors of said bank, and 
that said Needham informed him that the assessment had been law- 
fully made, and that he must pay it, or its payment would be en- 
forced; and said Needham then assured your orator that, if he paid 
said assessment, he would thereby be discharged from any further 
liability to the creditors of said bank on account of his ownership of 
said alleged shares of stock. 

And your orator says, that, having been informed that said notice 
by the Comptroller of the Currency ordered an assessment for the 
payment of debts, and that the fact was therein set forth that the 
stock was wholly lost, and relying upon that statement and the afore- 

said assurances of said Needham, and believing them to be 
4 true, he elected to anticipate the enforcement of such alleged 

hability as owner of said shares, and in pursuance of such 
election, and for the purpose of discharging said alleged liability, he 
paid to said Needham an amount equ: al to one hundred per centum 
of the par value of said fifty shares of capital stock, which it is alleged 
in the respondent’: said declaration are owned by him, viz., the sum 
of $5,000, for the purpose of paying the debts of said bank: which 
said sum was used and. applied in part payment of the debts, and in 
liquidating the habilities of said association. 

And your orator further says that the creditors of said associa- 
tion, among whom said sum was distributed, were the same persons 
and no others for whose benefit said respondent now seeks by said 
suit to enforce against your orator his liability therein alleged. 

And your or itor further says that by the voluntary pay ‘ment of 
the $5,000 as aforesaid and the payment of said sum to the eredi- 
tors of said bank as aforesaid he fully satisfied and discharged, in 
law and equity, all the habilities imposed upon him by said _ sect 
5151 of said statutes, set forth against him in respondent’s said dec- 
laration. | 

And your orator says that since said payment by him made on or 
about the seventeenth day of January, 1882, of s said sum of $5,000 
to said Needham to satisfy his said alleged liability as a holder of 
fifty shares of the capital stock of said bank. as hereinbefore set 
forth he has not at any time been the owner or holder of any shares 
of said capital stock which he did not own or hold when he made 
said payment, and the fifty alleged shares upon which he made said 
paymentare the same shares as the fifty alleged shares mentioned in 
the respondent’s said declaration in said action at law. 

And your orator further says that at the time of said insolvency, 
failure, or suspension of said banking association he owned only 
twenty shares of the capital stock thereof, and that he does not now ~ 
own, nor has he ever owned, fifty shares thereof, as alleged in said - 
declaration; that theretofore, viz., in the month of September, A. D. 
1881, the directors of said bank voted an increase of the capital stock 
of said bank from five hundred thousand dollars to one million dollars, 
and assigned thirty shares of such increase to your orator, upon which 

thirty shares of such supposed increase of stock he paid one 
5 hundred per cent. aforesaid, supposing himself liable upon said 
- sharesas legal stock of said I bank; but hesaysthat in fact nosuch 
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increase of the capital stock of said bank had been legally made and 
that the attempted increase and issuance of the same by said direct- 
ors were without authority of law and wholly void; and he further 
says that the said one hundred per cent. on the same, being a part 
of the said $5,000 paid by him, was paid as aforesaid upon said 
supposed shares for the purpose of paying the debts of said bank, 
and was so applied, as hereinbefore set forth, and that your orator 
has already paid upon the stoek in fact owned by him in said bank 
a sum equal to double the amount of his stock therein at its par 
ralue as a contribution by him towards the payment of the debts 
and engagements of said bank.’ | 

And your orator says that m equity and good conscience said 
payment by him made and the application of the said $5,000 to 
the payment of the debts of said banking association were a satis- 
faction of his alleged individual responsibility and hability as a 
shareholder of said bank for all contracts, debts, and engagements 
of said association, or that said payment constitutes and should be 
treated as an equitable set-off to said alleged lability, and that the 
liability sought to be enforced against your orator in said suit now 
pending is the same as and no other than that already satisfied, 
and that the creditors of said bank have received the full benefit of 
said payment by which your orator anticipated the present attempt 
by said suit to enforce said liability, and that it would be inequi- 
table, unjust, and a hardship upon your orator to be held a second 
time upon said supposed liability. 

Notwithstanding all which matters and things said Price, the re- 
spondent, ignoring the same, proposes to press and is now pressing 
said suit against your orator. 

To the end, therefore, that your orator may have tnat relief which 
he can only obtain in a court of equity, and that the said respondent 
may answer the premises (but not upon oath, which is hereby ex- 
pressly waived), and that said respondent, plaintiff as aforesaid in 
said action at law, may be not only perpetually enjoined from further 

prosecuting said action, but may also be temporarily and spe- 
6 cially enjoined from prosecuting the sameduring the pendency 

of this bill, and that your orator may have such further and 
other relief in the premises as the nature and the circumstances of this 
case Inay require and as to your honors shall seem meet. may it 
please your honors to grant unto your orator not only the most 
gracious writ of injunction issuing out of and under the seal of this 
honorable court, according to the form of the statute in such case 
made and provided, to be directed to the said Linus M. Price, 
commanding him absolutely to desist, and enjoining and _ restrain- 
ing him, the said respondent, from proceeding further with said ac- 
tion against your orator, and restraining him from proceeding at law 
against your orator touching any of the matters in question, and a 
special order enjoining and restraining him from prosecuting said 
action at law during the pendency of this bill, but also a writ of 
subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the said Price, defend- 


‘ant, commanding him on a day certain, therein to be named, and 
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under a certain penalty, to be and appear in this honorable court, 
and then and there to answer all and singular the premises (but not 
under oath), and to stand to, perform, and abide such further order, 
direction, and decree as may be made against him. 

And your orator, as in duty bound, will ever pray. 

| HARVEY MILLS. 
A. P. GOULD, 
Of Counsel. 


UNITED STATES OF AMERICA, i 
District of Maine, fa 


Knox County, June 4 1885. 


Personally appears the above-named Harvey Mills, aa makes 
oath that the foregoing bill of complaint is true, except as to those 
matters stated on ‘information and belief, and as to those matters he 
believes it to be true. 

Before me— 

[SEAL. | J. C. LEVENSALE aR, 
Notary Publi. 


7 | “A.” Copy annexed. 
| Plaintiff's Declaration. — 
Circuit Court of the United States, District of Massachusetts. 
Linus M. Price, Receiver, v. HARVEY MILLs. 


Plaintiff says that the Pacific National Bank of Boston heretofore, 
and prior to the acts. herein mentioned, was duly organized and 
authorized to do business as a national bank or banking associa- 
tion under and by virtue of an act of Congress entitle 1 “An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” 
approved on the 3d day of June, A. D. 1864, and which said pro- 
visions are embraced in title sixty-two of the Revised Statutes of 
the United States, located and having its banking house at Boston, 
in — Stateof Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negotiable paper, and 
generally to transact the business of a national banking association, 
as authorized by the aforesaid act of Congress: that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of May, A. D. 1882, large debts and Habilities, and 
that, to wit, on the 22d day of May, A. D. 1882, the Comptroller 
of the Currency of the United States was satisfied from a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as aforesaid, did, to wit, on the 22d 
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day of May, A. D. 1882, and as authorized and empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 30th day of June, A. D. 1876, 
duly appoint the said Linus M. Price receiver of all the property, 
books, records, and assets of the said banking association as is pro- 
vided by law. And the said Linus M. Price accepted said appoint- 
mentsand duly qualified as such receiver aforesaid, and executed 
such bond and with such surety as required by the laws of the United 

States and approved by said comptroller, and which said ap- 
8 pointment more fully appears by a copy thereof hereto — 

marked “Schedule A,” or to the original of which, re ay to 
be produced in court, the said plaintiff craves leave to sokee ; that 
thereupon the said plaintiff, under the lieodacd of the said comp- 
troller took possession of the books, records, property, and assets 
of every description of the Pacific National Bank of Boston afore- 
said, and has ever since been, and is now, engaged in collecting and 
converting the assets thereof and discharging i in other respects the 
lawful duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are insufficient .to pay and satisfy its debts and lia- 
bilities contracted as aforesaid; and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stockholders, as is provided and 
imposed by. said act of Congress. 

And the said plaintiff further avers that the said Comptroller of 
the Currency did ascertain and determine, upon data satisfactory to 
him, that the assets and credits of said association were insufficient 
to pay its said debts and habilities, and that in order to provide the 
money necessary to pay said debts and liabilities of said association, 
it was necessary to enforce the individual lability of the share- 
holders of said association, as provided by the aforesaid act of 
6 beens and especially by the twelfth section thereof (section 5151, 
U. S. Rev. Statutes) ; and that said comptroller, in pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November, 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully appears by a copy of the order making the same 
hereto annexed, marked “Schedule Bb,’ or to the original thereof, 
ready in court to be produced and to which the said plaintiff craves 
leave to refer. 

And the said plaintiff farther avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against 
the said shareholders, including the defendant, to enforce their said 
personal liability, and to that end has ordered and directed the said 
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plaintiff to institute in the proper court or courts such suit or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and to the extent pro- 
9 vided by the twelfth section of said act (section 5151, U.S. Rev. 
Statutes)—that is to say, the rate of one hundred per cent., 
hereinbefore specified. 

And the said plaintiff further avers that the said defendant was, 
at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its c pital stock to the amount of fifty 
shares, of the par value of one hundred dollars per share, and of the 
aggregate value at par of five thousand dollars, and held, or was en- 
titled to hold, in his possession or control the usual stock certificates, 
as such shareholder in said banking association, and that, to wit, on 
the first day of December, A. D. 1882, the said plaintiff made demand. 
in writing upon the said defendant as such shareholder for payment 
of sum of five thousand dollars, the amount of said assessment so 
made as aforesaid under and by virtue of the order of the Comp- 
troller of the Currency, hereto annexed and marked “Schedule B,” 
as aforesaid. | 

And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now is indebted and liable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at the time of 
the declared insolvency, failure, and suspension of said banking as- 
sociation as aforesaid, and which said liability or indebtedness of the 
defendant amounts in the whole to the sum of five thousand dollars, 
which said sum of money so due, owing, and payable to the said 
plaintiff as receiver aforesaid, though often requested, the said de- 
fendant has not paid the same, or any part thereof, but has wholly 
neglected and refused, and still does neglect and refuse, so to do. 

The defendant owes the plaintiff the : said stim, with interest thereon, 
which is demanded, to the damage of the said plaintiff, as he says, 
thesum of ten thousand dollars, which shall then and there be made 
to appear, with other due damages. 


SCHEDULE A. Referred to in foregoing declaration. 
WASHINGTON, May 22, 1882. 
Whereas it appears from the report of proceedings of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massachusetts, at a meeting 
held on May 20, 1882, that the said bank is insolvent, and being 
satisfied that the said bank is insolvent and unable to pay its just 
and legal debts: 
Now, therefore, I, John Jay Knox, Comptroller of the Currency, 
in pursuance of the power and authority vested in me by law, 
10 and under the provisions of sect. 1 of an act of Congress en- 
titled “An act authorizing the appointment of receivers of 
national banks, and for other purposes,” approved June 30, 1876, do 
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hereby appoint Linus M. Price, receiver of the Pacific National Bank — 


of Boston, with all the powers, duties, and responsibilities given to 
or imposed upon a receiver under provisions of the Revised Statutes 
of the United States which authorize the appointment of a receiver. 
In witness whereof I have hereto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
EAS Se (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


ScHEDULE B. Referred to in foregoing declaration. 
In the Matter of “Tuer Pactric NationaAL BANK OF Boston,” Mass. 


To all whom it may concern: aoe 

This is to certify that I have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Mass., aforesaid, 
and of its assets and liabilities, and I do find and determine, upon 
data satisfactory to me, that in order to provide the money ‘necessary 
to pay the debts of said association, it is necessary now to enforce to 
the extent hereinafter mentioned, the individual hability of the 
shareholders of said association provided for by the twelfth section 
of the act of Congress entitled “An act to provide a national cur- 
rency, approved June 5, 1864, and by sect. 5151 of the Revised 
Statutes of the United States, approved June 22, 1874, and to that 
end, and in pursuance of the powers vested in me by the said acts, 
I have made, and hereby order and make, an assessment or requi- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
in the said association held or owned by them, respectively, at the 
time of its failure or suspension, and I direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
individual lability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D: 1882. . | 3 

[n. s.] (Signed) JOHN JAY KNOX, 
| Comptroller of the Currency. 


1] At the same term the following answer is filed: 


Answer. (Filed June 8, 1885.) 


Linus M. Price, defendant, reserving all right of exception and 
objection to said bill of complaint, for answer thereto, says: He 
admits that he is the receiver of the Pacific National Bank, and 
says that he was duly appointed and qualified as such on or about 
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May 22, 1882, by the Comptroller of the Currency of the United 
States, and that by the order of said comptroller he instituted or 
caused to be instituted the action at law described in said bill, and 
a copy of the declaration in which is annexed to said bill, marked 
“A,” and said suit is now pending and is being prosecuted, as in said | 
bill is alleged. He says and avers ‘that the facts set forth in said 
declaration, and as alleged therein, are true, and can be and will be 
proved to be true at the time of trial in said action when reached. 

He denies thatsaid complainant has ever satisfied and extinguished 
the liability alleged in said declaration, and says the contrary thereof 
is the truth, and that the amount claimed of said complainant in said 
action at law is legally due, should be paid, and can be recovered in 
the same. 7 

He says that it is true that said bank suspended payment on or 
about Nov. 18, 1881, and that its capital stock had become then 
impaired by losses or otherwise; that Daniel Needham, a regular 
bank examiner, was put temporarily in possession of its prop- 
erty and assets for the purpose of examining into its condition, 
and that he held possession of the same for some time for such pur- 
pose; but he says that said bank subsequently, to wit, on or about 
March 18, 1882, was permitted to and did open its doors and resume 
business again as a national banking association, and continued to doa 
banking business in that capacity continuously from that time until 
May 20, 1882, when it failed and became insolvent, and this defend- 
ant was appointed receiver as aforesaid, and took possession of its 
property and assets for the purpose of winding the same up accord- 
ing to law. | | 

This defendant, further answering, says that after the said sus- 

pension, on Noy. 18, 1881, and before the said resumption, the 
12 oe ata regular meeting duly called, resolved volun- 

tavily to assess themselves and ‘severally to pay an amount. 
equal to the par value of their several shares of stock for the purpose 
of paying and making good the deficiency in the capital stock, which 
had become impaired by losses or otherwise; that the shareholders 
proceeded to do this accordingly,and that complainant, among others, 
as the holder or owner of fifty shares of said capital stock, paid to 
sald bank $5,000, the amount of its said voluntary assessment, and 
for the purposes aforesaid. | 

As to each and every one of the allegations made and contained in 

said bill as to representations made to said complainant by said Need- 

ham, or any one else, as fully set forth in said bill, this defendant has 
no personal knowledge, information, or belief, so that he can neither 
admit nor deny the same, and he therefore leaves it for complainant 
to prove each and every one of the same, if material, which he 
denies. 

Certain it is that the said voluntary assessment was made and paid 
by said complainant and other stockholders for the purpose of mak- 
ing good the capital stock, which had become impaired as aforesaid, 
and to pay the deficiency caused thereby, the same having been made 
and paid under the provisions of law in that behalf; that the same 
was entirely independent of and in no way connected with the assess- 
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ment made by the Comptroller of the Currency and sought to be re- 
covered in said action at law. 

This defendant denies that the money collected and paid under 
said voluntary assessment was paid all to creditors who had claims 
against said bank at the time of its first suspension as aforesaid, 
or that the creditors among whom the same was distributed were 
or are the same and no others, for whose benefit this defendant 
now seeks to recover in said action at law; and says that, after 
said voluntary assessment was made and collected, in gre ater part 
at least, suid bank resumed business, and was allowed to resume busi- 
ness by the said Comptroller of the € urrency, by the desire and re- 
quest of the directors and stockholders thereof, who represented the 
bank to be then solvent, and with its impaired capite al restored, that 
it resumed business on or about March 18, 18382, and continued to 
do banking business until May 20, 1882, and meanwhile contracted 
new debts and liabilities, which existed at the time of its final 

failure. 7 


13 &14  Astoall other matters and things set forth in said bill | 


of complaint and not hereinbefore specifically admitted or 
denied, this defendant denies the same, the same as if each statement 
and’ allegation was repeated herein and denied separately and specifi- 
cally in its order. 

This defendant says that he is entitled to be allowed to proceed 
with said action at law; that the same is brought by the direction, 
and is being prosecuted under the orders of the said Comptroller of 
the Currency; that he has a good right of aetion, as set forth in said 
declaration, w ‘hich he proposes to prove and maintain. 

He denies that complainant has set forth any cause or case calling 
for the interposition of a court of equity, or such as gives this court 
any jurisdiction in equity; he says that everything w Vhich complain- 
ant has set forth in said biil, if true, and constituting any defence, 
can be availed of by it in said action at law; all of which he is 
ready to maintain and prove. He, therefore, prays to be hence dis- 
missed, and for his costs. ‘ 

a Sees LINUS M. PRICE. 
RANNEY & CLARK, 

For Defendant. 


At the same term the following replication is filed : 


Replication. (Filed June 11, 1885.) 


This repliant, saving and reserving to himself all and all manner 
of advantages of exception to the manifold insufficiencies of said 
defendant’s answer , for replication thereto, saith that he will aver 
and prove his said bill to be true, certain, and sufficient in the law to 
be answered unto; and that the answer of said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be replied unto, confessed, 
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and avoided, traversed or denied, is true; all which matters and 
things this replant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in and by his 
said bill he hath already prayed. | | 
by BENJ: AMIN N. JOHNSON, 
His Attor ney. 


Publication of testimony having passed, this cause is set down for 
hearing and fully heard by the court, and, after mature deliberation 
thereon had, the following decree is entered : 


Decree. (Entered Sept. 3, 1885.) 


It is now, to wit, Sept. 3, 1885, ordered, adjudged, and decreed by 
the court that the bill of complaint i in this cause be, and the same 
is hereby, dismissed with costs for the defendant, taxed at 

From this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States, and gives good and suf- 
ficient security that he will prosecute his appeal to effect and an- 
swer all damages and costs if he fails to make his plea good. 

A true record. 


JOHN G. STETSON, Clerk. 
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15 The following is an agreed statement of facts used at the 
hearing of said cause before said circuit court pursuant to the 
agreement thereto annexed and printed on page 89 of this record : 


Agreed Statement of Facts. 
Statement of certain facts admitted by both parties. 


The Pacific National Bank was organized and constituted a-cor- 
poration as a national banking association, by virtue of the laws of. ~ 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and iocated in Boston. Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 
2,” are hereto annexed. | 
The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to asum not exceeding 
$1,000,000. The capital of $250,000 was paidin cash, and said bank 
i commenced and continued the banking business with that capital 
i until the eighth day of November, 1879, when its capital was in- 
| creased to $500,000, and the increase paid in in cash; and said bank 
| continued its business until on or about the thirteenth day of Sep- | 
tember, A. D. 1881, when certain proceedings were had with refer- 
i ence to a further increase of the capital stock to $1,000,000. These — - 
i proceedings were as follows: A vote was recorded upon the direc- 
— tors’ minutes purporting to have passed at a meeting of the directors 
of said bank held in Boston, Sept. 13, 1881, increasing the capital - 
stock to $1,000,000, a copy of which record of the meeting is here- 
unto annexed, marked “ Exhibit 3.” , 
| ~The board of directors consisted at that time of twelve persons. 
| A notice of the passage of that vote was sent by the cashier of 
| said bank to each stockholder, a copy of which is hereunto annexed, 
marked “ Exhibit 4.” 
| The whole amount of the increase of capital to $1,000,000, being 
$900,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 
whole amount of such proposed increase of the capital to 
16 $1,000,000 had been paid in; and the comptroller never issued 
a certificate stating that said capital stock had been increased 
to the amount of $1,000,000, voted on said thirteenth day of Sep- 
tember, 1881, as hereinbefore stated ; nor did said comptroller ever 
certify his approval of such increase, or that it had been duly paid 
in asa part of the capital of said association, and no action was — 
| 
' 
! 


| taken by him respecting any increase of stock from that of $500,000, 
: except as hereinafter stated. The correspondence with the comp- 
| troller on the subject of the increase is given hereinafter. 

| Only $461,500 of said proposed increase of $500,000 was ever 
: taken or paid in, all of which was paid in prior to Noy. 18, 1881, 
and was used in the general business of the bank with its other 


| funds. | 
| On the eighteenth day of November. 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 
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failed to redeem its ‘canilating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly appeitcted ox examiner of national banks, 
having made an examination of said bank, reported its condition to 
the Comptroller of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge e and possession of said bank and 
all its funds, assets, records, and books, by said comptroller. Said 
bank remained under the exclusive charge and in the possession of 
said Needham, with its doors closed to business, until on or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
celved or paid out on account of the bank, exeept under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of Nov ember, 1881, he 
makes the following statement, viz: 

In looking over the assets and liabilities I nnd the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the vossibility of reorganization ; * * * the stockhold- 
ers must, in any event, for the time being, sink their entire capi- 

tal, * * 7 My view of the situation, from the first, has been of 
17 the most serious character. Much of the paper upon which re- 

liance is placed to me looks doubtful, and Iam yet to be con- 
vineed that the losses may not approximate $1,750,000, possibly 
more. 

A copy of said report, except the schedule annexed to it, is an- 
nexed, marked “ Exhibit 5.” 

Dec. 18, 1881, the comptroller sent a letter to Needham, a copy of 
which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “Exhibit 7.” 

A copy of the resolution passed by the directors and forwarded to 
the comptroller Dee. 14, 1881, and referred to in Needham’s said 
letter of Dec. 14, 1851, is hereunto annexed, marked “ Exhibit 8.” 

During the suspension of said bank, viz., Dee. 13, 18381, the directors 
of said bank passed the following vote, Viz: 

Voted, that whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,500 of said new stock has been taken and 
paid in; 

And whereas $38,700 thereof has not ine taken and paid in: 

Voted, that said $38,700 of said stock be. and is hereby, cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300. 

Voted, that the Comptroller of the .Currency be notified that the 
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capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as ‘part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 
On the same day J. M. Pettengill, casnier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 


the cashier, viz: 


18 Paciric NATIONAL BANK OF Boston, 
| December 18, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

It is hereby certified that the capital stock of “The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
cr sixtv-one thousand three hundred dollars. 


SEAL. ] J. M. PETTENGILL, Cashier. 


Which was accompanied by a copy of the foregoing vote of the 
directors passed Dee. 13, 1881; upon the receipt of ‘which the comp- 
troller, Dec. 16, 1881, sent to the directors of the bank the following 
certificate : 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of ‘Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the said inerease 
of splint is approved by the Comptroller of the Currency. 

In witness whereot I hereunto affix my official signature. 

[seAL.] | JOHN J. KNOX, 
Comptroller. 


There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: 
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19 3 Wasutnaton, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,300) dollars, having been Jost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5254 of the Revised Statutes of the United 
States. | 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. 1881. 

[SEAL. | JOHN JAY KNOX, 
| Comptroller of the Currency. 


And at the same time forwarded a letter to E xaminer Needham as 
follows, viz: 

WASHINGTON, Dee. 16, 1881. 

Sir: Your letter of the 14th inst. is received and contents noted. I 
have this day transmitted to the directors of the Pacifie National 
Bank of Boston my certificate of approval of the increase in its ecapi- 
tal stock, thus making the aggregate capital $961,500, upon which 
an assessment of 100 per cent. has just been ordered. 

You will please remain in charge of the bank, either in person or 
by a representative (if the latter your clerk should be selected), until 
the full amount of the assessment shall have been paid in, reporting 
to me from time to time the progress made in. this direction. 

Very respectfully, JNO. J. KNOX, 
Comptroller. 


Danicl Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1882, during the time of the suspension of said bank, 

the stockholders held their annual meeting, being the only 

20 meeting of the stockholders held since Jan. 11,1881, the notice 
of which was as follows: 


Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 ‘Deve onshire street, on 
Tuesday, Jan. 10, 1882, at 11 o’clock a. m. 

J. M. PETTENGILL, Cashier. 


Whieh was duly published in the Boston Daily Advertiser. 
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A copy of the record of said meeting is annexed, marked “ Inx- 
hibit 9.” 

The total amount paid in to said directors by the stockholders on 
the assessment agreed upon at said meeting [of ] Jan. 10, 1882, was 
$742,800, and was all paid in prior to May 3), 1882. 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a.general banking 
business, loaning money, receiving and paying deposits, and paying 
debts and expenses, until the twentieth day of May, 1582, but made 
no losses on new loans during that period. The bank was closed to 
business on said May 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the defendant, was ap- 
pointed receiver thereof by the Comptroller of the Currency, and has 
ever since been in charge of said bank and _ its assets, books, papers, 
and records. 

Record of directors’ mecting, Nov. 19, 1881, is annexed, marked 
“Exhibit 10.” 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 11.” 

The report of Needham to the Comptroller, dated March 11, 1882, 
embracing Needham’s letter to the directors and their reply, is an- 
nexed, marked “ Exhibit 12.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the Comptroller was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 13.” 

The reports of Needham and directors in this statement 
21 state correctly the assets and ability of the bank at the time 
reported, but the plaintiff does not admit that the assets were 

of the value therein stated. 

The amount due depositors March 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1882, was $2,338,617.21. The amount due depositors May 20, 1882, 
was $2,052,957.82, of which $62,693.40 is due to new depositors. 

Te receiver admits that he has made as thorough and careful an 
examination of the assets of the Pacific National Bank that came 
into his possession as was in his power ; that he has realized in eash 
therefrom $185,266.84 prior to June 23, 1883, and that the best judg- 
ment he could form June 23, 1883, of the value of the remaining 
assets was $290,000; that the nominal value of the assets which 
came into his hands at the time he took possession of the bank was 
about $5,400,000; that the actual value of the same assets was about 
$500,000 ; that the amount of the liabilities of the bank at the time 
he took possession, on the twenty-third day of May, 1882, was 
$2,400,000; that since June 23, 1883, he has been able to realize but 
a very small amount from the balance of the : assets, and his present 
judgment is that his estimate of $500,000 was greater than the 
actual value of the assets when he took possessiun of them. 

The assets which were in the bank Nov. 18, 1881, came into the 
respondent’s hands when he took possession of the bank, except such 
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as had been collected and apphed to the payment of the debts and 
expenses of the bank, and such as have been surrendered on com- 
promise in settlement of doubtful assets. 

It is admitted, subject to objection as to its competency, that the 
following extracts are contained in oe original bill in equity this 
respondent—Linus M. Price, receiver, . Lewis Coleman et al.—filed 
in the circuit court of the United St: 8 in the district of Massachu- 
setts, Dec. 20, 1883, signed and sworn to by seid Price, receiver, Dee. 
20, 1883, the following being the oath administered to him before 
Jolin G. Stetson, United States commissioner : 


_ UniTED STATES OF AMERICA, | iy 
Massachusetts District, jf ~ : 
Dec. 20, 1883. . 
Personally appeared the above-named Linus M. Price and 
22 makes oath that the foregoing bill of complaint is true, except 
as to those matters stated on information and_ belief, ‘and as 
to those matters he believes them to be true. 


sefore me 
| JOHN G. p> Sa 


U.S.  Chenitieioner 


—namely : 


“On or about the tenth day of January, A. D, 1882, the bank 
made a voluntary assessment of its shareholders, and called upon 
them to pay in an assessment of one hundred per cent. on the par 
value of the stock, * * * and the sum of $742,800, or there- 
abouts, was paid in eash as the, or a part of the, said voluntary 
assessment, but the rest remained unpaid on the twenty-second day 
of May, A. D. 1882, and has never been paid to your orator since 
then ; that the money collected upon said voluntary assessment was 
exhausted and paid out to creditors and in oe before said May 
22, A. D. 1882. 

“That between the said time of resumption ‘and the time when 
said receiver was appointed the said bank paid out in expenses and 
to creditors substantially all its available assets, including all the 
moneys collected on said: assessment since it was made; * * * 
that the bank (on resumption) failed to secure again the confidence 
of the business community; that they found that they could do, 
and did in fact do, very little business in banking, the ‘bank being 
compelled to have a rediscount at other banks of all paper dis- 
counted by it in order to put it in funds with which to meet present 
liabilities. 

“On or about September 13, 1881, and long before that date— 
just how long your orator does not know—the surplus and undi- 
vided profits ‘of said bank, then and for some time thereafter, nom1- 
inally standing upon the books of said bank had been in fact ex- 
hausted, and the capital stock of the said bank had been impaired, 
and in fact wholly lost through losses by bad debts and by loans 
improvidently made by said bank; * * *_ that in fact the said 
bank at that time had lost its entire capital and was then insolvent . 
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, that said bank when it suspended or failed, Nov. IS, 
1881, was deeply and hopelessly insolvent; * * *  thaton Sept. 
13, 1551, the directors voted an increase of the capital stock, the old 
stockholders-having the right to take up the new stock at par; that 
the actual condition of the bank was misstated to or concealed from) 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,800 ; 

* “* * thatthe bank after obtaining the sum of $461 300 for 
said new stock continued in business till Nov. 18, 1881, when it 
failed; that at the time of the failure the capital of the bank had all 

been lost. 
23 A printed copy of said original bill in equity, without the 
schedule annexed, together with all amendments thereto on 
file, may be referred to. 

(The complainant requires section 2 of said original bill t6 be ex- 
tended upon the record and transmitted to the Supreme Court, sub- 
ject to the objections of the defendant, as stated below. 

The defendant requires sections 19, 20, and 21 to be extended 
upon the record and transmitted to the Supreme Court, subject to 
the objections of the complainant; that no parts of said bill, except 
the extracts, are a part of the record in this case or competent evi- 
dence for the defendant. 

Said sections 2, 19, 20, and 21 are printed on pages 91 to 102, in- 
hasty e, of this record as Exhibit 18.) 

The receiver claims that the bill in-equity and the extracts there- 
from inserted herein are not competent as evidence, and consents to 
the same being inserted and referred to herein, subject to his objec- 
tion, which is insisted upon. 

It is admitted that an assessment was made by the comptroller of 
the currency, and demand of payment thereofduly made, as is stated 
in the declaration in the action at law, a copy of which is annexed 
to the bill. : 

It is agreed, subject to objection as to its competency as evi- 
dence, that Linus M. Price, the respondent, is plaintiff in the suit in 
equity—Linus M. Price, receiver, v. Lewis Coleman et al—now pend- 
ing in the circuit court of the United States in the district of Mas- 
sachusetts, No. 1876, and that he was duly sworn as a witness in that 
case June 23, 1883, and gave the following testimony, being a part 
of his direct examination by his counsel : 


Int. 75. Have you the books of the bank other than the directors’ 
eines, which you have produced, in your possession ? 
Ans. Yes, sir. 


Int. 80. What do you find had become of the amount of inoney 
which had been collected of the shareholders on the assessment 
made prior to March 11, 1882—that is, the voluntary ace nenadg 
made after the first failure, and before the attempted resumption ? 

Ans. Of the whole amount collected of the shareholders by vol- 
untury assessment, $742,800, my examination shows, was used by 
the bank to pay its debts to creditors. 
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Creditors to the amount of $2,104,931.26 signed an agreement of 
extension, a copy of which is annexed marked “Exhibit 14,” all 
signed before March 18, 1882. 

“Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
grege ite to $99,000, in which assets were attached to the amount of 
$156 000, and these suits are still pending. ‘To dissolve these at- 
tachments bonds were. given by the bank, one March 24; 1882, in 
the penal sum of $25,000; one April 29, 1882,in the penal sum of 

$20,000; one March 31,1882, 1n the penal sum of $30,000. 
24 On each of these bonds Lewis Coleman and Joln Shepard 

were sureties. ‘To indemnify them against ability as such 
assets of the bank were placed in their hands to the nominal value 
of $156,000, being a part of the $5,400,000 assets which came into 
the hands of the receiver, and are among those classed doubtful by 
the receiver. 

It is agreed that there are new liabilities contracted subsequent to 
March 18, 1882, to an amount of $200,000 (including the $62,693.40 
due new depositors), being indebtedness due to individual : deoidet: 
and to banks, and balanee due-on notes rediscounted. 

The sum of $645,700 only had been paid on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 15, 1882, 
and $99,100 was paid in addition thereto after that. d: ate, and before 
May 20), 1882. The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exhibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to ereditors of the bank. Said exhibits | 
are to be subject to all legal objections. — 

BENJAMIN N. JOHNSON, 
For Certain Alleged Stockholders. 
A. A. RANNEY, For Recewver. 


25 Exhibits Annexed to Agreed Statement of Facts. 
EXuibir 1. 
Articles of Association. 


lor the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, ‘and of subsequent acts in addition to or amendatory 
thereof, the undersigned subseribers for the stock of said association 
do enter into the following articles of association : 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.” 

Second. The place where its banking house or office shall be lo- 
cated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 
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Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons: Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses B. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner [. Benyon 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day, it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 

be prescribed by the board of directors not inconsistent with 
26 the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

‘Fifth. The capital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars; and in the ease of the 
increase of capital of the association each stockholder shall have 
the privilege of subscribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock is 
increased, | 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
cashier and such other officers and clerks as may be required. to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 
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prohibit, 1f the directors shall so determine, the transfer of 
27 stock owned by any stockholder who may be liable to this as- 

sociation, either as princip: al, debtor, or otherwise, without 
the consent of the board. 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and. close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 


creditors of the association, but subject to the restrictions, require- 


ments, and provisions of the Revised Statutes. 

Eighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
Statutes, and the board of directors or any three stockholders .may 
call a meeting of the stockholders for this purpose. 

In witness whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 

LEONARD WHITNEY, Jr. 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD ©. HUXLEY. 
MOSES B. TOWER. 

EDWIN RAY. 

EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By- Laws of the Pacific National Bank. 
Elections. 


Secrion 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at its banking 
house on the second Tuesday of January of each year between 
28 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication In some newspaper ‘published in Boston. At said meeting 
three judges of the eleetion shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, 
certify under their hands to the cashier the result thereof and the 
names of the directors elect. 

Sec. 2. The cashier, upon receiving the certificate of the judges 
of the election, as afores aid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. 
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Src. 3. If for any cause the annual election of directors should 
not be held on the day above named, the board shall order the elec- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- 
ments of sect’s 1 and 2 


Officers. 


Sec. 4. The officers of this bank shall be a_ president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. 

Sec. 5. The president shall hold his office, unless he shall resign 
or become disqualified, for the current year for which the board, of 
which he shall be a member, was elected. In case a vacancy shall 
occur in the board of directors during the current year it shall be 
filled by the board. 


Sec. 6. The cashier and subordinate officers shall be appointed to 
hold their offices respectively during the pleasure of the board. 
Sec. 7. The cashier shall be responsible for all moneys, funds, 


and valuabhin of the bank which may come into his possession, and 

shall give bonds, with security, to be approved by the board, in the 

penal sum of twenty thousand dollars ($20,000) conditioned for the 

faithful and honest discharge of his duties, and he will faithfully 

apply and account’ for all such moneys, funds, and valuables, and 
deliver the same, on proper demand, to the order of the 

29 directors of the boards, or to the person or persons authorized 
to receive them. 

Src. 8. The teller shall be responsible for all such sums of money, 
property, and funds of every deseription as may from time to time 
come into his possession as teller, and shall give bonds, with satis- 
factory security, in the penalty of ten thousand dollars ($10,000) 
conditioned for the faithful and honest discharge of his duties as 
teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and ali other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require: 

Seal. 


Sec. 9. The following is an impression of the seal adopted by the 
directors of this bank : , 


(IMPRESSION OF SEAL.) 


Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 
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Inerease of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subscribing for such 
number of shares of new stock as he may be entitled to “subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder shall fail to subscribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


30 7 Business of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
directors shall determine of each di ay in the year excepting Sundays 
and legal holidays. 


Minutes. 


Sec. 13. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be recorded by the 
cashier. | , ! 


Transfers of stock. 


Sec, 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. 

Src. 15. Certificates of stock signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Expenses 
ux penses. 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contracts. 
Sec. 17. All contracts, checks, drafts, [and] certificates of deposit 
shall be signed by the president or cashier. ‘ 
Examination. 


Sec. 18. There shall be appointed by the board every six months, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 
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balanees on the general ledger, for the purpose of ascer- 
31 taining whether or not the books are correctly kept, and 

whether or not the bank is in a solvent condition and can 
properly pay a dividend. The result of said examination shall be 
reported to the board at the next regular meeting. 


Meetings. 


Src. 19. The regular meetings of the board shall be held on such 
days as the directors may determine. Special meetings may be 
“alled by the president or cashier. 


(Juorums. 


Sec. 20. A majority of the directors, including the president, shall 
be a quorum to do business. 

Sec. 21. These by-laws may be changed or amended by a vote of 
two-thirds of the directors. | 


EXHIBIT 5. 
Turspay, Sept. 138, 1881. 

Present: Messrs. Benyon, Coleman, Dyer, Shepard ,Cassidy, Whit- 
aker, March, and Fowle. 

Discounted notes per record 51, Nos. 159 to 168, were approved. 

Voted that the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest: J. M. PETTENGILL, Cashier. 


Exurpir 4. 
A. I. Benyon, president. _ J. M. Pettingill, cashier. 


~ Paciric NATIONAL BANK, 105 DEVONSHIRE STREET, 
Boston, Sept. 15, 1851. 

At a meeting of the directors of this bank, held this day, it was 
“Voted that the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” 
32 Subscription to the new stock will be payable October Ist. 
Parties desiring to anticipate payment will be allowed interest 

to that date at four per cent. per annum. 


J. M. PETTINGILL, Cashier. 
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Report of Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2373. 
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Examiner's report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 


setts, at 6 o’clock p. m., Nov. 18, 1881. 
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A. J. Benyon, president. J. M. Pettengill, cashier 
Resources : 
| Dollars. Cts. 
t. Notes and bills discounted... =]... kk. . 4,186,800 27 
ee a a a we pars ws ecm 26,539 55 
3. U.S. bonds to secure circulation ..........-.-.- 500,000 OO 
4. U.S. bonds to secure — . Sete reste or 
St). ede on BANG 566 od. one Sr oh gilt Rate 
6. Other stocks, bonds, and mortgages--_-— ~~~ ---- 
See genet ral remarks. | 
7. Due from app 'd reserve agents, viz ------ ------ 275,000 OO 
8. Due from other national banks - st dwsmnnws a ee oe 
9. Due from State banks and bankers-......-__-- 4,522 84 
®.. Banking houss................. § 
11. Other real OL gee mn sai 
12. Furniture and fixtures___- saa 
2S. Cuprent: expenseet...3 .. 4 65545< $22,232 73 
a4: TORO OOM. oS. Gt ewe at 289 62 
| 22,522 So 
£D; FTO BANE on ek We ae RUS EEA Se Seem 8,595 75 
| ERR iin ag ok caine eet ae een eg ae 38,431 54 
16. Checks and other eash items_-.--------- 1,466,248 84 
33 17. Exch’s for C. H., includ’g gold ch’ks._-- - 
18. Bills of other national banks____.-2_-_. ~~ 9 694 00 
£9. hie OF habs CARERS oo a 5 as i oe eee 
20. Fractional currency ears o nickel | EE Oo 
21. Specie, viz: ) 
PIVOY COI oi oo oe as $3,049 68 
COG GOI inca ncaa uae 
Gold treasury notes____-_-_-.--- 
| : | 3.049 68 
ea. Subge-tender BUNGE Zoo doin oe Seba weoa 
23. U.S. cert’s of dep. for legal — oli ocean 
24. 5 p. c. red’n fund with Treas. U.S. --.-.--=--- 15,500 00 
26. Other funda with: PAGE 215 tisok cies bo kes : 
Cet SHOE. on cae a et etn 5,311 19 
gr) | Sed Sam ces seer hase eee ele on SS Rr RC ae ae $6,709,709 44 
4—1198 
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Liabilities: 
Dollais. Cts. 


Re AST UIC PUREE O88 os os wo en $500,000 00 
New . | | 461,370 O00 
PN INE ges Pah dc soa niee node aie 74,142 82 

3. ‘tua Peitesiuincaes Soi scpacctes Bes Svea See _ $65,185 67 


5 
“6. Pieaieee ERED. SN OTN ee gus fe 4 
72 Cl A ei i wn 7,080 05 


8. Circulation received __-----.---. $450,000 00 
On hand and returned___------- : 
| | 450,000 00 | 
9. State bank circulation outstanding--..------.-- 
ee ape a oe i ec eens 435 00 
11. Individual —*, VIZ: | 
Subject to cneen 2.5. ........ $1,062,540 10 
Demand certif’s......-....- os 1,695,500 BO 
prmecertwenes................ 
Certified cheexs .............- 
Vasher es neers 5... .......- 


2,758,140 00 


3: 12. Unetied Meates Geposits....... ._.......- -. ne 
| 15. Deposits of U. 8. disbursing officers_--~--- a 
| aoe by Ce RR 1,473,240 18 e 
, 15. Due to State banks and bankers____-_.-___---- 137,695 18 

16. Notes and bills rediscounted _.___. _._.________ 685,089 61 : 

en emi wih nnn | | | 
| I a accents ee aida — 96,879 48 

BO tae Ba aa ein i cae eae oats be _---$6,709,709 44 | 

| Dividends and Surplus. | 
if (Section 5109 of the Revised Statutes of the U. S) 
Date of last dividend, July 1, 1881; amount, $15,000; carried to 


surplus, $14,259.48. 
Loans and Discounts. 


On paper with two or more.individual or firm names_ $2,265,515 17 
On single-name paper (one person or firm), without 


| other ae i ie imines an ~ 801,518 35 = 
| On mortgages and other real estate security... ... 252.659 17. 

Hy On U.S. bonds payable on demand.___-____-_-_-- 
| On other stocks, bonds, ete., payable on demand. sinned: Se 
| I I a ee 


Included in the above are— | 
Bad debts, as defined in section 5204 of the Revised | 
RGN NNN 
Other suspended and over-due paper--_----- ------ 071,095 87 
Liabilities of sic va daaat and firm) as payers- 204. 747 3 
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Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes of the U.S., viz: 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincey R. R. bonds, 
$100,000 ; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. | 


35 General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. Geo. N. March. 
E. M. Fowle. Lewis Coleman. 
Arthur Seward. 7 Edwin. Ray. 
John E. Cassidy. J. H. Whitaker. 
M. P. Springer. | | John Shepard. 
J. H. Sanborn. A. I. Benyon. 


In my last examination of this bank I called especial attention to 


its manner of making loans by the issuing of certificates of deposit, 


and suggested that, in a financial crisis, such a system miglit be at- 
tended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of the collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, I saw some of 
the directors, Mr. March and Mr. Whitney more than any others, 
but to all that I saw I expressed anxiety for the welfare of the bank, 
on account of its loans based on its credit, represented by certificates 
of deposit, and the peculiar character of many of iis collaterals, 
about which I knew nothing, and urged the importance of a careful 
examination of the paper and securities of the bank and of the 
president’s manner of doing business. The gentlemen that I saw 
all assured me that my urgently expressed requests should be com-- 
plied with, and I felt comparatively easy, for | knew that my ex- 
amination had been thorough, ana, if the loans were good, the bank 
was in a healthy and prosperous condition. 

The promises made, however, were never kept; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. March, who is still one of the board of directors, if the exami- 
nation by the directors had been made, he replied that it had not; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion ” and said, “If the directors cannot trust the 
thorough examination of Col. Needham I will resign.” Other con- 
versation between a member or members of the board and the 
president was had on this matter, and the examination was aban- 
doned. I replied to Mr. March in language substantially as follows: 
The responsibility of the bank is upon the directors, and they can 
never shield themselves by placing it upon the president. 
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el 


Had the examination of the directors been made. the char- 
acter of the collaterals and the system of doing business by 
- the president would have unquestionably been changed, and 
the result would have been different. 

In reading the reply of the president to the letter of the comp- 
troller of Feb. 19th I find that he promised to comply with the 
express wishes of the comptroller, but 1t was in promise alone that 
the compliance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not so much security as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was effected. 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank check signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as [ could see, might have been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no reply. 

Another instance: Oct. 7th, 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called twenty thousand came 
from I am as yet unable to ascertain. The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an orig- 
inal debt and is contrary to the statute. 

One instance more will be enough to completely establish my 
charge of reckless management. In October, 1881, the bank loaned 
its credit to Henry Waterman for one hundred thousand dollars, and 
took for security $143,809 of the stock of the Southern. Maryland 
railroad, which has no market value, and is, at the best, a very 
doubtful matter. | | 

Now, at these times, the bank was absolutely poor, had no money 
whatever to loan, and the only possible advantage it could get was 
the temporary use of the means which its credit thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one... 

The certificates of deposit, in a large number of instances, repre- 
sent the Jegitimate deposits of money; many of these draw interest. 


ob 


How large a number are certificates representing credit only I am 
unable to determine, but evidenly this amount is of great 
S¥i magnitude. I enclose herewith paper marked “A,” which 


will show the individual and total certificates issued. 
In the same way, by the issuance of certificates under prousise 


mere 
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that the money should not be drawn for a period of time, although 
no such expression is indicated on the certificate, the bank has car- 
ried on, within the last eight months, an enormous real-estate busi- 


ness, to wit: 


Of the Home Savings Bank it has purchased real estate 


im Newton. 2... i ce ae etc Staab pean ae eee 
From the same bank, real estate in Boston. -_-- neers 10,000 
Irom the same, another item of real estate in Boston . * 4508 
From the same, Frenen es wharf 5. 22,400 1d 
Irom the Mercantile Savings Institution, real estate in . 

SS Ne Re alate lagi es trae Feel ai ek Ge ee 40,000 


Jhese are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 31st of January, 
1881, and he admitted, in all their presence, that the trade was not 
consummated until February, 1881, and that the deed was dated 
back. Most of this property is subject to mortgages, which the bank 
must carry if it continues to hold, and the bank holds nothing but 
the equities in its assets. | | ath 

Together with the directors [ have ‘arefully gone over the call 
loan (so -alled), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars; and in marking off what might 
be considered doubtful we have an aggregate of ne. ly one hundred 
thousand dollars, which would need time and eare, and, if it came 
at all—and very likely a large 4. sadn of it might—would come 
very slowly. 

This is independent of the one hundred thousand dollars of Horn 
to which I have heretofore alluded, : and which has attached to it the 
blank check of John Steward. | 

In the discounts there appears the enormous. aggregate of three 
hundred and seventy-one thousand and ninety- five e =87, “ overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand dollars at the time of my January examination. I herewith 
send a detailed statement, marked “ B.” Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 


The bank has lodged at the Central Retincial Bank of 


Boston collateral to secure loans amounting to---. $258,502 55 
At the Five Cents Savings Bank -.....-.----------- 107,000 
it Se, ee Ee Oe in cana eens anon 10,000 
At the Howard National Bank_...----_----------- 115,000 
38 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 
realized to apply to the unsecured liabilities of the bank. 
At the Central National, independent of the indebtedness acknowl- 
edged by this bank, is a claim of two hundred and _ fifty thousand 
dollars, whieh this bank holds nothing to represent. ‘This claim om 
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the part of the Central has the prima facie evidence of the checks of 

this bank on the Eliot. There is no doubt but that Mr. Weeks owes 

- this amount to somebody; he admits that; but there is no evidence 

. that he owes it to the Pacific. How the Central National comes in 

possession of the checks of the Pacific, if it does not. owe it that 
amount, has been a matter of protracted investigation by me. 

I have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid ~~" 
or destroyed. 

The prospect of litigation to establish this question is very good. 

“ Other stocks, bonds, and mortgages” I called attention to in my 
preliminary report, of which I desire this to be the concluding part. — 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet, which I herewith send, marked “CC.” I 
do not think the differences of unverified balances. are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ D,” which contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtly collectible, and no excuse but. 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 


creat bulk of the list, to wit: -_ > 
Aug. 9th, 1881. Check on Broaway National Bank, drawn 
by Weeks to the order of Day -_.----_- 10,000 
“ 19, ’81. Drawn by Weeks to the order of Day-_-- 50,000 
Sept. 3, ‘S81. . . poral 25,000 
Nov: 15. Si: “ “ a ~ 96000 
7; 7; rT éé rT vO hie 25,000 
‘é ‘6 ‘6 cc ié eee, 590,000 
éé é¢ &é | ‘“ 66 piel 20,000 
sf ata ‘Cheek of Nat'l Security Bank by Weeks 
tke ee A BY es 20,000 
| ah hs “On North Nat. Bank by Weeks to the 3 
| i ite ici chines prcreeis msn en 70,000 
| nay “On North Nat. Bank by Weeks to the 3 
: I I So i a oo manne 00,000 
| “17, “ Qn North Nat. Bank by Weeks to the 
| EE PT tt ian mee ume 877,500 thee 
| Aggregating _..-...-- See tettiasies ies ial sind ts cies asia ie ee | | Pe hs 
ov [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and was carried in cash items. 

On Aug. 19th one of fifty thousand dollars eame back and was 

placed in cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 
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The check given on the seventeenth was a sche: in settlement, 
and ace ording to the books of this bank represents the entire balance 
due from Weeks to this bank. 

The transaction of taking checks of this bank on the Eliot Na- 
tional Bank, and paying in checks drawn on other national banks 
which went regularly through the clearing, had been prosecuted by 
Weeks to a greater or less extent for a year. During this long time 
the transactions were made to balance every night. ‘The transac- 
tions began in a comparatively small and, so far as I can see, in an 
apparently legitimately way. From time to time they grew until 
the aggregate reached well into a million a day. 

In the earlier history of these transactions, and for a long time 
afterwards, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the President, his failure 
would not have occurred. Be thisas it might there can be no ques- 
tion as to the illegitimacy of these transactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to do an immense business, can be assigned for the strange 
conduct in allowing these transactions on the part of the president. 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds, and the stockholders pay in one million 
more, I would not consider even the possibility of reorganization. 

I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors, who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders, who 
must in any event, for the time being, sink their entire capital ; ter- 
rible for the directors, who had timely warning from the examiner 
and from the honorable Comptroller of the Curreney with regard to 
the illegal and careless manner in which the president was conduct- 
ing the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detr imental to 
all its interests. 

Bringing the first great fault to the door of the directors, who, 
when notice was given, should have persisted in a most rigid ex- 
amination, I come to the cashier. In his custody were the funds of 
the bank. ‘To him was submitted every item intended for the clear- 

ing.’ He was a man of long experience. He was taken from 
40) a neighboring bank, and the directors were influenced in his 

selection by his reputation of a carefuland conservative man. 
No one knew better than he that clearing-house checks always rep- 
resented cash. Out of his hands every day passed the checks that 
were given to Weeks, and it was for him to know whether or not he 
received an equivalent. 

Could it be possible that for months a business of drawing and 
balancing checks on the part of Mr. Weeks could have been continued 
from day to day and a man of Jong and varied experience like the 
cashier of this bank have nosuspicion? If it is possible to imagine 
that for the nine months of increasing business of this character the 


Oye nis Ten te Tr “sey oe = ee , a 4 ¥ nee = er Se gees yee. salrsat a erie 
SY ure sai SR Seta ah, SURE SRO ON ie eae Cie” CE Be) as yea rae ‘ . NMS ai ON te es eee Go TM a es We Phoebe te 
ti OIE Ee SAARC ALI De alin S Cor P45 ge RE LD LODE ree > La Ef ED SS Dae BER OD Se alae SEE CS AS ea ea RN Fhe NN SR 
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cashier had no suspicion on the ninth day of August, 1881, when 
the first check of Mr. Weeks’ of ten thousand dollars came back, 
there could be excuse no longer, but even then no communication 
was made to asingle member of the board of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
cheeks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Cont idence must begin somewhere; without confidence there can 
be no credit; without credit there car. be no bank; without the bank 
there can be no extended business. The directors had the right to 
confide in their cashier, certainly to the extent that he would not 
accept in exchange for the funds of the bank in the form of a clear- 
ing-house check “anything that was not the equivalent of money. 
The-cashier cannot hide behind the president. He is an independ- 
ent officer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this disaster 
is chargeable to him. 

The president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 
pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of: 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and perilous business. He knew that making loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, ‘loaning by the hundreds of thousands of dollars on question- 
able security and in a careless manner were all blameworthy and 
reprehensible. He knew that securing the deena! of a life insur- 

ance company by taking out life policies on himself and son 
Al and charging the premium of $1,041.05 to the bank was un- 

paralleled in the history of banking. He knew that buying 
old stone taken as debris from city houses and issuing certificates 
amounting to eleven thousand dollars therefor was monstrous and 
reckless. He knew that continuing to prosecute his business in a 
manner condemned by the comptroller, and without asking the di- 
rectors to share with him in the responsibility, was high- handed and 
unjustifiable. There 1s no excuse for these two high, trusted, ex- 
ecutive officers of the bank. 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The principal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
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part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treated it 
under the head of “on mortgages and other real estate security.” 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to determnine how much of this 
amount should be treated : as “bad debts.” My own judgment is that 
avery considerable amount of the “other suspended and overdue” 
should strictly be treated that way. 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me information on this point, as it is very important 
in the reorganization ? 

Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 

a deed of fifteen houses on Madison Square, Boston- ---- 7,500 
Four bonds of Nantasket Co.------_--- SR EN aie 4,000 
One bond Pleasant Valley & Utah_-_---.--..-...-- 1,000 


Taken of stockholder to represent balance due on new 

stock of the bank and standing in the assets as ._-- - 5,000 
100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- | 
tomer can be Bb oii oar sec ead i eae, ee 
Three notes of W. B. Worcester, 6 000 iow «, Omen 


Worcester being a man whose responsibility and place of business 
are both unknown. Jn some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
tion I have to say that on the 26th instant I made a st: itement of the 
condition of the bank to the directors. This statement I pre- 

42 ferred to put in writing, but as they objected to that, fearing 
| it might reach the public and thus prejudice their case, | sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was s also, at the request 
of the directors, made without manuscript, aithousie being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 

d5—1198 
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dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into this 
report. The names of the directors, whieh will be found under the 
head of general remarks, are among the most honored names of Bos- 
ton’s business men, leaving out the name of A. I Benyon. My view 
of the situation from the first has been of the most serious character. 
Much of the paper upon which reliance is placed to me looks doubt- 
ful, and [ am yet to be convinced that the losses may not approx1- 
mate seventeen hundred and fifty thousand dollars—possibly more. 
Although it must be admitted that the dishonored checks of Weeks 
precipitated this disaster, 1t is to me equally clear that the enormous 
issue of certificates as a matter of credit on illegal and questionable 
loans would have brought ruin in the end, and that the end could 
not be far off. In conclusion I can only say I have failed to find an 
explanation of these strange transactions, and, if not based upon 
criminality, must be explained by idiocy orinsanity. I shall advise 
the Department immediately of the conclusion reached by directors. 
DANIEL NEEDHAM, Leaminer. 


To the Comptroller of the Currency, Washington, D. C. 
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TREASURY DEPATMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 13, 1881. 
Sir: I had a conference with the committee who arrived here 
at st i . Oi ee ade mde: . » = he on * : 2 o 
yesterday in reference to the affairs of the Pacific National Bank 
It is proposed to make an assessment for the full amount of the 


stock of the bank, and it is believed that when this is paid up the 
capital stock will be unimpaired and the bank in possession of 


abundant funds to meet ali their obligations. 

I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. : 
Very respectfully, JNO. JAY KNOX 

Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. | 


EXHIBIT 7. 


OFrricE DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mi_k Street, Boston, Dec. 14th, 1881. 
Sir: Your letter of the 13th is at hand. 
In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hrndred thousand dollars, as has been proposed, 
and the arrangement with the Central National Bank with reference 
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to the adjustment of the disputed claim is perfected and an obliga- 
tion is given by the directors guaranteeing a certain amount of 
doubtful paper, which amount is stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as it now stands on the books, would, in 
my judgment, make the bank solvent. 
dt ‘Many of the directors have the fu!l confidence of the public, 
and, under the conditions I have specified above, I should 
have no doubt of the full ability of the bank to resume. 

In speaking of the present capital upon which assessment must be 
made, I mean the old $500,000, together with the new $461,300, 
making subject to assessment $961,500. In my judgment it is most 
important that the bank should be revived if possible. 

[f it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

I am gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful mn: inagement will undoubtedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval to place my clerk in 
charge during more or less of the temporary absence | may make in 
continuing my work of examinations elsewhere. 

Verv respectfully, D ANIEL NEEDHAM, 
: Nat. Bank Examiner. 


To Hon. John J. Knox, Comptroler of the Currency, Washing- 
ton, D. C. " 


| Exnurpit 8. 
Resolutions of Board of Directors, Dec. 14, 1881. 


Boston, Dee. 14th, 1881. 


At a meeting of the board of directors of the Pacific National 
Bank, held this day at the banking-house, the following preamble 
and resolutions were unanimously adopted : 


Whereas on the 18th day of November, 1881, it was discovered 
that the Pacific National Bank was unable to pay on demand i 
liabilities to depositors and creditors ; 
And whereas since the date named the directors, assisted 
45 by Col. Daniel Needham, national bank examiner, and Wm. 
J. Best, have been engaged in an investigation to determine 

the liabilities ‘and assets of said bank: 

And whereas said investivation enables said directors to fix the 
apparent liabilities at $6,774,653.60 and the assets at the par or 
nominal value of $6,782,558.53, showing an apparent excess of assets 
over habilities to t the amount of $7,924.98 ; 
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And whereas said assets are not now worth their par or nominal 
value, but would probably realize in cash, with judicious manage- 
ment, $5,308,895.34, which would leave an apparent deficiency of 
$1 AGS J; 738.2 & ; 

And ihetons , in the adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $315,400, and 
has also agreed to return to the Pacific National Bank good assets of 
said bank now held by said Central National Bank as : collateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1 095,085.71 : 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reorganized, in order fully to protect all of the interests 
involved ; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the association; __ 

And whereas T. C: Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return 350,000 of additional checks in a 
few days: Therefore, 

Resolvy ed, That, in the opinion of the’ directors of said bank, the 
interests of both creditors and stockholders require its early reor- 
ganization. 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,500, upon condition that said Weeks shall return to this bank 
$300,000 additional checks, as agreed, before said assessment shall 
be made. : 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $133,789 85.71 out of the assets by them classed as 
“doubtful” and “bad,” aggregating the sum of $1,473,663.19, and 
now treated by said directors as possessing no present money value, 

the condition of said guarantee being that it will cease and 
46 determine so soon and so far as the said sum of $133,785.71 

shall have been realized from said “doubtful” and “bad” 
assets, and said directors shall be held only for so much of said sum 
of $133,785.71 as may not be realized from said “doubtful” and 
“bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon: the stock of said association and the said guarantee of 
$133,789.71 will place said association upon a sound financial basis; 
nev ertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
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able extension of time for the payment of their several claims. Ree- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole : amount of its 
claim as compromised, viz., $500,000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 1 oth, 1882, to perfect said scheme of reorganization. 

A true copy. | : 

(Signed) EDWIN W. FOWLE, 
Sec’y pro tem. 
EXxHiBir 9. 
Stockholders’ Meeting. 
Turspay, Jan. 10, 18S82—11 a. m 

The annual meeting of the stockholders of the Pacific National 
Bank was held at 11 o’cloeck this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president, 
Lewis Coleman, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last meeting were read and 
approved. ) ' 

President Coleman briefly alluded to the suspension of the bank 
Nov. 18, and to the circumstances which led to placing the books 
and accounts of the bank in the hands of Col. Needham for exami- 
nation. He then introduced the bank examiner, who presented the 
following report: | 


Col. Needham’s report. 


In accordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which im- 

mediately precedes it. 
47 On the 3ist day of January last I came to the bank to 

make an official examination. I was welcomed by the presi- 
dent, and immediately commenced my work, taking the condition 
of the bank at the close of business that dav. I continued the ex- 
amination from day to day and time to time until its final conclu- 
sion—seeing, as I can now recall, only two of the directors besides 
the president, with whom I held conversation. To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what I 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy : 

~WasHINaTon, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 

on the 81st ult., has been received. 
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The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,385.17 less than 
the amount required by law. ‘The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
gold certificates, which it holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such certificates within the preceding section; and, as 
your bank does not belong to the clearing-house association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and itis hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, [ must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certificates above referred to cannot 
be counted as any portion of the lawful money reserve of the asso- 
clation. 

The liability of to the bank for money borrowed is reported 
as amounting to , and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total habili- 

ties to a national bank of any person, company, corporation, 
48 or firm for money borrowed shall at no time exceed one-tenth 

part of its actual paid-in capital stock, and to this limit all ac- 
commodations granted by the bank should be confined. The indebted- 
ness, if still excessive, must, without uunnecessary delay, be reduced to 
at least the prescribed limit. It 1s stated in the report that ,who 
is indorser upon the paper above mentioned, and also upon paper 
of , has himself borrowed from thebank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. 

The bank is reported to be hable to the amount of $895,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $503,500 are said to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $395,312.99, the examiner says: ‘“ Money is borrowed of 
by a pledge of discounted paper as collateral, and the said bank 


holds demand certificates to represent the amount. Loans are some- 
times made by this 


PETER BUTLER, RECEIVER, &¢. | — 89 


Issuing of demand certificates, 


and parties securing loans in this way indorsed the certificates and 
pledge them as collate ral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly from 
other parties and banks. Of course such certificates%do not bear 
interest, but the bank loans its credit,and in this way a very consid- 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 
* * * In atime of general business embarrassment such a system 
of extended loaning might be attended with peril. There is no 
better established principle of law than that corporations can only 
lawfully exercise such powers.as are specifically conferred upon 
them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. & W.Seligman «& Co. v. Charlottesville National 
Bank [and] of Johnston Bros. & Co. v.. same bank, tried before the 
United States circuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found in the 

December, 1879, number of the American Bankers’ Magazine, 
49 pages 465-469. The practice described by the examiner is 
irregular, and you are notified that it 


Must be at once discontinued. 


The amount of rediscounted paper reported —$416,512.57—is very 
large, and shows that the business of the association is too much 
extended. While the rights of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the oper ations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. 

In this connection attention is called to the provisions of see. 5202 
United States Revised States. . 

The examiner states that he criticised a large loan to , being 
fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. It 
should be properly arranged if it has not been before attended to. 

Please let me hear fully from you in reply to this ietter at an early 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 

Very respectfully, 
(Signed) | JNO. J. KNOX, 


Comptroller. 


To the directors of the Pacific National Bank, Boston, Mass. 
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This communication, together with the answer, was evidently read 
in whole or in part to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president 


In reply: | 
Frp. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. | 
Str: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the spirit 
of the law, and so exempt from censure. We daily receive and pay 
| large amounts in our dealings with other banks, and so have 
50, adopted these certificates for the same reason that the other 
banks did, to save the risk and inconvenience incident to an 
almost continuous handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association 1s 
purely the result of the malevolence of two or three men, who 
are, for the time being, 1n an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 
law. loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
paid. ; | 
The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regular account with us, preferred to receive our 
certificates in place of a pass-book showing the transaction. The 
amount held by the * * * was so placed by mutual agreement 
between. * * * and the writer, believing this to be | 


A more legitimate way 


than that usually adopted, of one bank drawing upon another, and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. 3 

In regard to “ loaning our credit,” we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. 
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In regard to rediscounts our position is this: We have a large 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. ‘This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
‘in some cases oftener ,such sums as their neighbors may have to 
spare for the moment, with a hability to be called on for repayment 
at a moment’s notice. * * *. In regard to loan of fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 

plete. 
ol Permit us to add that in many years of banking experience 

in this city our views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which goes to show, to our mind, that conservatism is a 
relative e term, and. that which would be considered rashness in some 
cases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 

I remain, your ob’t servant, 
(Signed) A. I. BENYON, Pres’t. 


I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of | 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 
present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the direc ‘tors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 

On the evening of the 18th of November, aiter the suspension of 
the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first L have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 

6—1198 
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Its erédit has been loaned in five ways, two of which are not un- 
usual, 

Ist. There have been large rediscounts of paper. The redis- 
counts on the 31st of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,343.57 ; at the 
time of suspension, Noy. 18, 1881, they amounted to $685,579.61, an 
inerease in the nine months and a half of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 


and that is interest to an extent on a certain amount of funds 


which it 
52 Possesses only in its credit. 

For instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Nov. 18, 1881, of $15.711. But it 
must be remembered that the bank takes a liability on the payment 
of every dollar of its rediscounts. 

[tis generally inferred that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and _ the in- 


dotsement of the bank rediscounting secures it to such an extent. 


that it will pass current at rates of interest much below tlie best 
market rates of money on ordinary business paper. 

This temptation: has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already having gone to protest. 7 

The second form in which the credit of the bank has been loaned 
has Leen in vorrowing money on discounted paper and guaranteeing 
the paper. This amount involves the same risk to the bank as, the 
-rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing ata 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way outstanding Novy. 18, 1881, was 
$200,000. | 

A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less length of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 


the issuing of certificates of deposit. On the 31st of January, 188],- 


the certificates outstanding amounted to $931,975.17, and on the 
18th of November, when the bank stopped, they aggregated $1,698,- 
916.53. The advantages supposed to be secured by the bank by this 
process were very great. | 

Parties taking certificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
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have had no chance of securing loans if the money bid been paid di- 
rectly from the cash. The temptation to make loans by thus secur- 
ing as available cash the credit of the bank on its. certificate was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light 
to-day, they promised large amounts of poorly-secured paper, 
53 upon which greater losses may safely be calculated. Enor- 
mous amounts were loaned by this process in the few months 
immediately preceding the suspension of the bank, and loans of 
$100,000 at a time, on most questionable, if not absolutely illegal, 
collateral, and in violation of law, were made in several instances S, 
and this, too, when the bank had no funds to loan. pe | 
The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent In 
bankable funds. ‘The practice undoubtedly grew from a small be- 
ginning, but 


Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would > 
send in a memorandum in the morning of such checks on New York 
or Boston as might-be needed for his day’s business; then checks 
would be drawn. by the cashier of the Pacific National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party in waiting in exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
suspicion that there was something wrong. it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this aeccom- 
modation brought to the bank clearing-house funds ‘to cancel the 
morning obligations. These New York and Boston funds passed 
regularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the ec: cash at night or in the mor ning would not neces- 

surily have revealed any % abnormal condition. Aug. 19 a check of 
$50,000 was held back, and on Sept. 3 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advantage. | # | 

When questioned with regard to the matter the only reply which 
could be obtained was it done 
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To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- 
od posed in the president, the directors had a cashier taken from 
a neighboring bank, of good repute among those who had known 
him long and well. Upon hit they relied for the management of 
the cash, and to him all these facts should have been known; but 
he, regarding the president as the supreme power, did not stop to 
criticise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks 
against which there was only the name of one man, aggregated 
$1,262,500. | 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centum, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. 

DANIEL NEEDHAM, 


National Bank Examiner in charge of Pacific National Bank. 


Address of W. J. Best. 


I wish, gentlemen, that we met under pleasanter auspices than 
those in which we asseix_ble here to-day. It isalways an unpleasant 
task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific Nationaal Bank on Nov. 18,1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet its liabilities to depositors and credit- 
ors. In ascertaining the abilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Nov. 
18,1881. The liabilities, however, have been ascertained with the 
utmost care, and when I give you the amount I think you may ae- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. I have handled, I believe, every note in 
OO the bank, have examined it both as to its form and value, and 
have taken such measures as were possible, and seemed to 
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me necessary, to ascertain its actual value, a reasonable time being 
allowed to convert the assets. , 2 

The nominal value of the assets, divested of every questionable 
item, is $5,764,613.47. and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than $750,- 
OOO of claims against one man in this city, and treating as an asset 
only the sum which we know will be paid in probably to-day, but 
certainly within the next forty-eight hours. 

The liabilities consist of three classes. First, there.is a liability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the labilities 
under the second head is $5,154,592.21; the liability to stock- 
holders is $961,300, and upon circulation $4 50,000, making a total 
of $6,565,892.21. Deducting the estimated value of the assets from 
the liabilities, we find an 


Apparent deficiency 


of $1,516,155.39. Tsay “apparent” because a very considerable por- 
tion of the sum named we can offset by exchanging securities and 
discounted paper, classed by us as “doubtful,” and which do not up- 
pear in the estimated value of the estate of the bank, for demand 
certificates and cashier’s checks now outstanding. I have traced 
many of these transactions, [ think a majority of them, and have 
come to the conclusion that we may safely assume to exchange the 
doubtful assets for the obligations of the bank, about $370,000, which 
would go to reduce the deficiency. As to the remainder of that de- 
ficieney, I liave proposed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hundred per 
cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment: upon the stock which they 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not collected, then 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management of this 
bank borrowed money, the ‘collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 
in which [ have just stated. 
56 Independently of the assets, which we consider doubtful, 
there is about $750,000 of a claim, as already intimated, which 
we take no notice of whatever, and which some of the best-informed 
men in Boston say is likely to yield a very considerable amount to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to : 
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Readjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 


debtedness. But that isa mere promise, and would not serve asa 


basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. | 

Afier the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the books, | 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 


by the directors, there is for this bank a very bright future. Of 


course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000, as 
compared with their condition on the night of the LSth of Novem- 
ber, 1881; that is to say, promises of individuals and corporations 
to which there is no collateral, the promise being of little or no value, 
have been strengthened by guarantees or indorsements, or by the 


putting in of good collateral, in the sum of $500,000. There are 


other ways in which the directors have greatly improved the condi- 
tion of the bank; and if their plans should meet with your ap- 


proval, as they have had the hearty approval and indorsement of 


the Comptroller of the Currency, I repeat the remark of a minute 
ago, that I see no reason why this bank may not in a short time 
resumne business in a condition which can hardly fail to make the 
assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. 

In this connection, as an evidence to you that everything has been 

done, thus far, that was possible 
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not only of the depositors and creditors, but also of the stockholders, 
I should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in cash, 
I think, $100,000. This, of course, will go as soon as it can be real- 
ized upon to help make good this great breach in your assets. |] 
believe there are other properties, of what amount [ have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seeming unwise to regard them as worth 
anything. 
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There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 


(uerles. | 

A SrocKHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? . | 

Mr. Best: I am not able to answer that question. I had no con- 
nection with the bank until about the 28th of November, ten days 
after the falure. My only relation previous to that time was that 
of its largest depositor. ‘The money now here in my own name and 
in the name of a corporation of which I am president amounts to 
about $260,000 or $270,000. 

(). Over what period does this indebtedness run ? 

Mr. Brest: i think some losses of the bank originated in transae- 
tions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
assoclation of $1,262,500 indebtedness which stood in the name of 
one of its debtors on Novy. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Elave you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? | 

Mr. Besr: That is a-question I cannot answer. I have only ad- 
dressed myself to ascertaining the bank’s condition on the 18th of 

Novem ber. a | 
08 Q. That question has not, then, been looked into by you at 
all? | 

Mr. Best: No,sir; I have only addressed myself to the one date, 
Noy. IS. 

ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. Besr: Tam ata loss to know how to answer that question. 
I am not, myself, a stockholder, but should the bank go on I am 
likely to be. The law prescr ibes that when an assessment is ordered . 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time “the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and [ am hopeful—my hope being based upon such knowl- 
edge as I -have been able to glean by my labors here—that before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselv es raise the mon y 
for the assessment without difficulty. 
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Q. I desire to know whether the cashier has not given a_ bond, 
and, if so, for how much, and whether his securties are good ? 

Mr. Besr: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
euted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

Q. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital ? : 7 

Mr. Best: Perhaps it would be better for the counsel of the bank 
to answer that question, as [am only a merchant. The articles of 
association must conform to the law, and the law, I believe, is ex- 
plicit upon that point. The counsel of the bank, Mr. Stone, could 
make that matter much plainer than myself. | 

_A stockholder ealled for the reading of the provision of the articles 
of association | 
For increasing the capital stock, 
and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised. Statutes, to any 
sum not exceeding $1,000,000 ; also-sec. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscrip- 
tion book te be opened, and, if any stockholder fails to subscribe 
the directors shall determine what disposition shall be 
59 made of the remaining new stock unsubscribed for, and from 
the directors’ records to show that $461,300 of new stock was 
subscribed for, represented either by certificates of stock actually 
issued or in receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubseribed was canceled ; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of capi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. 

The call of the comptroller for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the boara of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. 

A running discussion ensued upon the expediency of passing the 
vote. Mr. McIntire, of East Cambridge, holding two shares, said it 
was a legal question whether the old stockholders could be assessed 
under the call. He wanted action postponed and a committee ap- 
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pointed to examine the accounts and report. He wanted to know 
whether the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and declining to take part in the proceed- 
ings. | 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be assessed, and favored postponement. 

Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of immediate action, among 
them J. F. C. Hyde, of Newton; Col. Alden, Cant. Watts, of Maine, 
and Henry D. Hy de, all agreeing that the only thing to be done was 
to vote and order the assessment, as the be: ast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the ¢ comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. : 

There were loud calls for “ question,” and some impatience mani- 
fested at the delay. | 

The stock vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F. C. Hyde,and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. 7 
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The question of ordering the one hundred per cent. assessment 
upon all outstanding stock was carried by a practically unanimous 
vote. 

The total vote represented some $600 000, out of which only about 
$10,000 was opposed to ordering the assessment. 


Directors elected. 


The following directors were chosen by a stock vote of 4,727 Prvaees 
against eighty scattering votes 

Lewis Coleman, of Boston; John Shepard, of Boston; M. Dyer, 
Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton, KE. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath; John E. Cassidy, of Boston; John Fallon, of Law- 
rence. 


Present condition of the bank. 


The hlonite statement of the bank’s condition Jan. 10, 1882, 
was submitted : | 


Par value. Estimated value. 
FR ee eee ey PET SEEDY Sede Be tor $12,743 68 $12,745 68 
U.S. bonds to secure circulation... 500,000 00 500,000 00 
Redemption hind ...o4i . 5.3 es wc 13,500 OO 15,500 00 
From banks and bankers _---.------ — 196,049 93 196,049 93 
jonds, mortgages, and stocks_------- 275,500 00 249,000 O00 


7—1198 
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| 7 : Par value. Estimated value. 
Pledged to International Trust Com- 
pany on account of $200,000 loan, 
not included under any other head. $50,000 00 $50,000 O00 
Cashier’s account and cash items —___ 145,088 90 93.9) 90 49 
Receiving teller’s items_--.----- :--- 07,743 02 49,508 22 
Notes and bills discounted, ete., ee 
ing real estate mortgages and stocks | 
CNPP AS ION 6 nec so 4,353,588 40 = 3,789,656 50 
GSR a AGL en ae ee ae ae 26,539 55 10,000 00 
OVO HORII ons oie nn one 1,000 00 — 1,000 00 
i eck hege eis in nes 135,000 O00 135,000 OO 
Difference between estimated and pat 
WR i oicd aa eee die ic wwied batek 714,894 65 
$5,764,658 47 $5,764,653 47 
A RE es i aah ae. Ses 450,000 00 
6] Deposits and creditors: 
! - A—Deposits subject to check --------$1,060,615 10 
B—Certificates of deposit-__--- .--- . 1,728,762 53. 
C—Due banks and bankers-.----~-~ - 1,679,189 97 
I-— ed iseOUnts onus Sco nok nck. GBR BSR 6 
E—Unpaid dividends ._:_-.-------- 435 00 - : : 
$0,154,592 21 4. 
Stockholders__.. wT TAR Ea eg eee ee ecg ne ei eae Se aS A ~ 961,300 00 
Recapitulation : $6,565,892 21 
Assets—Estimated value, as above___---.-.------ $5,049,758 82 
FLEE. earn a alee SC et eee pill ecuaoecaisteticee getters 6,565,892 21 
Rovesentl GeRMGION oe ie ok ees Cou be $1,516,183 39 
Margin on loansinnamesof individuals $25,000 00 
Premium on U.S. bonds about---.-. | 10,000 00 
ABORNRINONL 5 6s Soles cde cece D6LBOO OO 
Directors’ guarantee fund -...._----- - 150,000 00 
Doubtful assets ($714,894.65)____ .__- . 969,833 39 


$1,516,133 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended to that duty, and report as follows, viz: Whole number of é‘ 
votes cast, 5,049, representing 5,549 shares, of which 5,494 are in 
the affirmative and 55 in the negative. 

(Signed) J. H. BENTON, Jr. 
DWIGHT CHESTER. 
VICHARD STONE, Jr. 
SAMUEL WATTS. 
JAMES F. C. HYDE. 


Adjourned. 


J. H. WHITAKER, Secretary. 


PETER BUTLER, RECEIVER, &¢C. © ol 


62 | EXHIBIT 10. 
Record of Directors’ Meeting. 
SATURDAY, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive committee to aid the bank examiner in the examination of 
the security of the bank, with full power. 


_ Attest: 
J. M. PETTENGILL, Cashier. 
Exuipir 11._ 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


OFFICE OF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Miitk Street, Boston, Nov. 26, 1881. 

Str: I have made a statement to the directors of the Pacifie Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. 

They have taken the matter of my statement under considera; 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 

My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tuesday forenoon of next week. 

I do not think my investigation of yesterday and to-day has made 
the matter more hopeful. The directors, however, are very hopeful, 
and I hope they may have full opportunity for deliberation. 

I was in error in my statement that Mr. Weeks was not using 
checks of- the Pacific one year ago, or at the time of my last exam- 
ination. - I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however , stated 
from memory. I find by examination of the stub- books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 

examination were all apparently regular clearing checks and 

63 passed regularly and in amount not sufficient to attract any 

attention. At that time Mr. Weeks was unquestionably sol- 

vent, and continued so for several months afterwards; and the first 

clearing check which came back to the Pacific was the 9th of Au- 
gust, 1881, for the sum of ten thousand dollars. 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. 

Very respectfully, y’r ob’t s’v't, 
| DANIEL NEEDHAM. 

Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. 


pn PELE eee are PO ne ela Sa re a 
. EM eR RNASE A SRA A ym st Ret 


52 HARVEY MILLS VS. 
Exurpir 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2,578. 
Examiner’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 


at 9 o’clock a. m., March 11th, 1882. 


Lewis Coleman, president; E. C. Whitney, cashier. 


Resources: | 
Dollars. Cts. 


l. Notes and Gis aon ied . ... ee een $2,486,962 64 
2 CIE ae ee ok bes ep ene wei nie oe 2,184 89 
3. U.S. bonds to secure circulation ......-------- 500,000 
4. U. S. bonds to secure deposits___- -.---~------ 
S. 5, e  ck Sees Siena seen 
6. Other stocks, bonds, and mortgages----------- 664,672 46 
Temporary or demand loan......-....-.....- 702,854 06 
7. Due from app’d reserve agents, viz. ..--------~-- 845,202 12 
Suspense account due on assessment --.-- ------ 354,500 
8. Due from other national banks. -___---.------ 86,045 74 
. Due from State banks and bankers_--..------ 
TA, TE I so ais wren ee aieine r 
11. Other real estate______-__- ie be a tigialls: aucbeptiaieds set 300,041 88 
LZ: Purareite enc Gxiares.......... «....--. cnc 
5G. Sort Ont CeeNets oe 
64 I a As nic ol acer ilps mnie in ge 
Lb. Peet oni |... -... - abe eels 
i ag term eet tic eee Y6L 93S 
16. Checks and other cash items___-~--.. ...------- 91,141 80 
17. Exch’s for C. H.,includ’g gold ch’ks___----.--- 
18. Bills of other national banks... __-_-..---_.._- 
a 20, eee Or I ete ee ow 
20. Fractional currency (includi’g nickles)_-_--~__~ 
21. Specie, viz. _-.. ..- hie <Ghagt hs iene eR a vie ala 
bg, BL SNE ERE SEE REGS A eee So RRO 3,049 68 
a i i wl aca 
oa. sins cine pimeap bead mses 3,876 62 
ie. RE ON Ro ee ee 
23. U.S. cert’s dep. for legal tenders -__-. ..-- dnc ‘ 
24. 5 p.c. red’n fund with Treas. U.S..---..-..- ._- 22,500 , 
2», Otner Tunds with Treas. U.8...20000% ou. eke 
RO eae ha a ha Giles es inc sis. oe econ eke 
TI i ise hs ns wre artnet ale sig 5,999,293 82 


Or 
oe 
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Liabilities: 
Dollars. Cts. 


i; Capital sine PRN Wie cis Sains Gian 354,300 
Ts DO on sis a a oe ca 607,000 
DP COIN oo nde sriahnisaintin ane oaeen 300,000 
is IIE vices sacs iss mcs ace eae ei een naked aban 
4, Exchange ---. -- si as i Ss lca ea ae aoc adaaalee 
he NNN sehen anche unk keane Silk ale cil aes cae i leialied ioe | 
Be INI cicncsonih tc nnisieoncnsa'vncecohege near rebaonebna lia ol cada | 
7, EEG 1008. ooh ce nck Sli a ee a 18,291 44 
PE PURI 5. iin ina cua cen 9,800 
8. Cireuiation received ......-......+.: $150,000 
On hand and returned___--- .. -.-.—- 3,400 
406,600 
9. State bank circulation outstanding ----~----- ~~ : 
IIS COTO oo een mie 367,483 34 
| 5: SAVIGONGE WRONG os. ei omen 435 
65 11. Individual deposits, viz: 
| POSE Ge URIGON i ected cae 986,380 67 
Demand certif ’s.--- FiOS SEAS Nie ACER RENCE o> foe 1,108,458 28 
Time certificates._.......-..--: ave RAM ORS OEDES a 
CT COIN ok earned nai cnn gnes 
CGROE O COORD oa edness pinks 
12. United States deposits_—--~--~~--...--------+- 
13. Deposits of U.S. disbursing officers... ------ 
14. Due to national a 929,817 61 
15. Due to State banks and bankers-_----- aia aeeisceal 
16. Notes and bills rediscounted__-._-.-_--_-_---- 382,895 99 
ST ee DFR viii ce Sian vem es seinem 809,701 32 
CE GTR. cc... sn eae ened .* 38,580 27 
ONE Ss xs asic so si singed stawsiles Seaaaniaaaalena $5,999,293 82 


Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U.S.) 
Date of last dividend, July 1, ’81; amount, $15,000; carried to 
surplus, $14,259.48. ) 
Loans and Discounts. 


CP 
Go 
on 
D 


On paper with two or more individual or firm names_ $1,733, 
On single-name paper (one person or firm) without 


Cpe? ONORTNY.. 5 nnn sn ince nwa ica sans . 162,770 85 
On mortgages and other real estate security_------- 
On U.S. bonds, payable on demand--_ .-----~------ 
On other stocks, bonds, ete., payable on demand .__- 762,708 88 
ee SOUR is ca ks cd adrenal aah none 480,499 99 


Included in the above are— 
Bad debts, as defined in section 5204 of the Revised 


Pen OE CE! he citi cn obi wares ema nnane 3,612 84. 
Other suspended and overdue paper_----.~----- ...-- 777,619 84 
Liabilities of directors (individual and — as pay- 

oa cl dag bh ear ta leaaneg ciao ck dae aabiaeee 101,607 33 


HARVEY MILLS VS. 


Loans étonsting the limit prescribed by section 5200 of the 
Revised Statutes of the U.S., viz: 


66 


Consist of two items, to wit: 


S00 WN ica ee ee en sic ees apie dak aa gale ata Matas $100,000 
Et ee eee ie bc Cimon ni eee 100,000 


General Remarks. 


sills payable consist of memoranda given to the Central National 
Bank, to wit: 

$19,701.82, payable six months from January Ist, 1582. 

$400,000, payable one year from January Ist 18: $2, at four per 
cent. interest. : 

$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
interest, with bonds as collateral; payable at the option of the bank. 
The checks drawn on the Ehot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upon one of 
, Which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which [ had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully explained 
in my correspondence with the directors, a copy of which is’ em- 
braced in this report. 

Bank accounts all verified in accordance with the requirements 
of the Department. 


Cash items consist of the following, to wit: 


Pracsone: Hicena Gurreney ..._..... 25 ne nce 1 60 
Memorandum for interest, due from Edward Crane, for 
Te re eee = Z.i0i OS 
Memorandum for check, W. J. Best-_-----_-- ORR ee eles 2,500 
Memorandum checks, E. M. Fowle- ....-. -..-_.-_--_~- 2.875 03 
ospraptere check, F. E. nee SS REM OL Olas ea es 241 73 
Cash check, Lewis Coleman i ke us gdadaa. ga urcasshuks Abed wh ie _ 19,300 
Cash check, Snenmra, Norwell @ Co... 6. 19,000 
ee Fe a” een en enn! COE | t 
Cash check, Lewis Coleman_....-..._ -._._...- 968 50- 
67 Check on Pacific Nat'l Bank, W.S. Denne Ly, treas. 7,000 
“good on opening, J. V. Fletcher & Co.____- 10,000 
Check, good on opening, C. E. Morrison.-__.-----__-_- 5,000 
re MA, SII CRON: 6 in io i ic mes wee e Crspree 1,000 
6 - Do. a a a a 100 
f f Do. evi a ae oe, 
Cash paid on W. P. H. note, Wn. “2 aa 5,109 17 
LR ANS oaths USES Tee Me sii tata it Sia in Mea al ling Na ae gee 245 
CARING nin ie hese itp Wabdiccizaaaclaiecs Seeseiinciahom ubeeb pais aaa aie o 69 


91,141 80 


Memorandum checks are said by the president to be good. 
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Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been endorsed by the Pacifie National 
Bank, and the party holding the s same having been paid by direction 


of the president, Mr. Coleman. Check on Pacific by W.S. Denney, 
treasurer, is drawn against a balance on the books of this bank. 


Other stocks, bonds, and mortgages consist of the following items: 


Date of deed. 


Nantasket Company bonds -----=-------- 118,000 
Framingham & Lowell R. R. bonds_----- 4,000 
pn, Tee & Cee aicicmadanckincanun 64,000 
Demprecet Gk GURR 5 inin G. cei etnias ncaa 2,000 


: (C., B. & Q. bonds. 100,000 
live Cent Savings Bank - ea Rr - 12.000 


Home Savings Bank, Marcus note secured 


by niortgage MS NET firs SENT SOT ye A - Ea 22,799 17 Jan. 25,’81. 
Nathaniel M. Jewett, morte age of real es- 7 
Te LSE METS POP LERSE Seg URE t 100,000 Oct. 7, Si. 
Thos. Lord & H. G. Parker , trustee note se- 
cured by mortg. of real estate ENE eta 58,490 52. Nov. 17,’81.’ 
K. M. Fowle, trustee mortgage of | | 
I aaa iin ce inc us ase ee ees 4.500. 
And houses at O. S........ 2.4... 16387 Ti 60ST. 77 - May Za 7. 
Mortgage of German Lutheranchureh 30,000 . M’e’h 8, ’82. 
68 Ellenville Gas Light Co. bond, 500 7 
Rn ns i ai eee ee 400 
Lebanon Spring R. R. Co.’s bond (rece’v. 
IEE sek cv «onic in epee 15,000 


527,647 46 
Clark Insulated ‘Wire Co., 1,401 sh’s, par 


RO eae eee sion 
Danville & Ohio R. R. bonds.___-_------ 3,000 
Utah & Pleasant Valley Os Pecans wamaees 99,000 


664,672 46 


The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law ase tienen the bank against loss by 
paper held by the bank. 

Upon these several securities, if a sale: should be foreed, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as 1 have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,483.34, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the bands of the origi- 
nal parties to whom they were issued. 


SOE On TES TEA” PAPE: 
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Other real estate consists of the following items : 


Amount. Date of Deed. 
Deed of land in East Boston_--- 4,500 April 4th, 1881. 
‘6 . Newent 10,000 Nov. 8th, 1881]. 
' “ from A. A. Mareus — 10,000 Oct 21, 1881. 
: “ Taunton Savings Bk 7,500 Deed to come. 
Real estate, Commonwealth ave- 
DOIG ei iacieisteatet ae ai 137,500 M’ch 11, 1882. 
Real estate Mystic avenue-_------ 14,276 97 Feb. 20, 1878. 
4 Winthrop._...____-- - 2,164 91 Sept. Ist, 1881. 
. Whitney property---- 15,000 Deed in transit. 
. Wm. Bassett ___.-._.. 1,200 Ocean Spray. 


July 25, ’79. 
Real estate, Camden & Tremont 


| en es 14,500 Dec. 6, 1881. 
69 Real estate, Albion, C lifton- 
| dale, Purchase Sts._---- 18,300 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale 
SERRE CR SEES 3 J a eee 5,100 Apr. 9, 1880. 
Real estate, Hotel St. Leonard... 45,000 M’ech 7, 1882. 
: “ Commonwealth Hotel, 50,000 er Se eee, 


335,041 88 


This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 


the bank. | 
It is impossible for me to give a valuation to these items. The 


directors are confident that upon the real estate there will be but 


little if any loss. 

Paper classified “Bad debts,” 3,612.84, consists of several items 
which should be charged off. 

Paper classified “Other suspended and overdue” consists of a large 


number of items, sixty thousand dollars of which has been overdue 


the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply i is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
ness. 

Before concluding my examination of this bank I addressed 
letter to the board of directors, of which the following is a copy: 

To the directors of the Pacific National Bank: 
GENTLEMEN: You are in session to consider the most important 


matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 
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sults. Upon your action to-day must rest largely the reopening of 


the bank, or the passing of its assets into the hands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 

To-day the question is put to you, Is the bank now solvent? 

70 Can it be rehabilitated and placed with the other solvent 

banking institutions of Boston and enter safely into the legiti- 

mate competition. for a legitimate business and have the result 
crowned with success ? 

You have directly or indireetly scanned ev ery piece of paper and 
every item of bond, mortgage, and real estate which enters inte the 
great total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I unde rstand, in every case which has beea made a matter 
of record. 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to weigh 
fully the certainty of the liabilities and the uncertainty of assets, 
which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and eighty- 
one thousand dollars, some sixty-eight thousand dollars of which has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most “of which could not find a re: idy market at prices very con- 
sider ‘ably below the individual and aggregate values at which they 
stand in the bank’s assets. | 

I must remind you of the time and demand loan, constituting the 
ereat bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which vou assume of payments on 
call, and in four, eight, and twelve months, from January Ist, 1882. 

I must remind you of the real estate depending for its ‘disposition 
upon a variable market. 

I must remind you that some three hundred and fifty-four, thou- 
sand three hundred dollars of the assessment to make good lost 
capital has not yet been paid in. | 

I must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand doliars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Eliot. National Bank, 
and which did not appear upon the books of the Pacific National 
charged in the Eliot National Bank account. 

Iam aware that the outstanding sented are prima facie evidence 
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of the indebtedness of the bank, and I am also aware that they were 

grouped with checks recognized in all hands as bona fide in- 

71 debtedness of the Pacific National in a final adjustment 

of the unsecured checks held by the Pacific National against 

T. C. Weeks, who, otherwise, by this settlement, seemed powerless to 
contribute anything in liquidation of his debt. 

With this review of the principal features of the bank’s assets and 


this reminder of the weak and doubtful features of the condition of: 


the bank I ask you careful and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, who will, of right, discuss the result of your 
action. 

Very respectfully, DANIEL NEEDHAM, 


Nat'l Bank Examiner. 


To which the directors returned a reply, of which the following 

Is a copy : 
Boston, March 11th, 1882. 

To Daniel Needham, Esq., national bank examiner. 
 $Srr: Your letter of this date has been read and earefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. -We have, directly or indirectly, met most of the debtors 
of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed with the re- 
sponsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met as they 
have been arranged with a very large proportion of the creditors. 
It has been by careful consideration that. the hability of the bank 
on the two checks held by the Central National Bank, aggregating 
three hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a liability hereafter to be contested in 
the courts, involving large expense and uncertain results at the best. 

In view of ail the facts in the case, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 


fully equal to its habilities, and are not only willing but desirous of 


taking the responsibility which the reopening of the bank’s doors 
for business imposes upon us. 
In behalf of the board: 7 
Respectfully, LEWIS COLEMAN, Pres’. 
DANIEL NEEDHAM, 


Exraminer. 


To the Comptroller of the Currency, Washington, D. C. 
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Exursirt 13. 
Letter, W. J. Best to Comptroller, March 14, 1882. 
WASHINGTON, D. C., March 13, 1882. 
Hon. John Jay Knox, comptroller, ete. : 

Sir: Referring to our interview of vesterday, concerning the 
Pacific National Bank, I beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired more particular in- 
formation than had been furnished by Col. Needham, national bank 
examiner. 


Under the head of “ other stocks and bonds and mortgages,” the 
bank holds— 


Nantasket company bonds---_~------ lahat etic ae 125,000 


~I 
bo 


DeatREROt CORIONINY GRICE i. ss il i ne ee neue 64,000 
Utena. Vo ee. Bends | 2... ‘bh at dint ks scion aon 99,000 


These items aggregate $228,000, and are now worth only about 
75 % of their face value; but, as an asset, I feel justified in saying 
that they are worth par. The transactions through which they came 
into the bank are well known, and I have excellent reasons for stat- 
ing that the persons who placed them in the bank can be compelled 
and will shortly find it to their interest to take them out again at 
the cost price of $288,000. 

The bonds of the Framingham and Lowell R. R., the Danville & 
Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs R. 
R. receiver’s certificates, together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 

the indebtedness of an insolvent corporation. 
io The “bonds and mortgages” foot up $217,247.46, and on 
this large sum the loss w il] probably not exceed $1,500, which 
may be sustained on the $6,057.77 mortgage in the name of E. M. 


Fowle, trustee. The item of $22,759.17 will be offset by an equal. 


amount in our own demand certificates, now held by the Home Sav- 
ings Bank. ‘This settlement was arranged previous to my leaving 
Boston last Saturday. ‘The rest of the “list are amply secured, and 


will doubtless be converted into cash or first- class stocks within a 


few months. 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The C ommonwealth avenue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., agg egating $202,000, 
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are not rated at their full market value. I feel quite certain that 


they will realize the sum stated, and that they can be disposed of » 


during the spring or early summer. The remainder of the real 
estate amounts to $71,764.91, on which I anticipate a loss of about 
$25,000. 

As to the “ notes and bilis discounted,” I would say that each piece 
of paper and everything in the shape of collateral have been gone 
over several times by the directors, and that they did not hesitate to 
assume the responsibility put upon them by Col. Needham in the 
letter which he addressed them on the 11th inst. and made a part of 
his report. The large amount of “ past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. <A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. , 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
74 tion of the assets, and you may rest assured that nothing will 
be left undone to insure the most satisfactory results. 

The “surplus fund” and “profit and loss” amount to $318,291.44, 
and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate. In this opinion I fully concur and will 
do all in my power to make it good. 3 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. The work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one in any way interested in the bank. Beside reduc- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $13,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily increasing. 

The surplus that is shown in the bank examiner’s report of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release he declares that 
he can and will yet pay to the last penny, and there are many con- 
servative bankers, capitalists, and merchants in Boston who believe 
that he will do so. — | | 

Once before he failed, got his discharge in bankruptey, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
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rather have men say of him that he paid his debts than that he was 
worth millions. From all that I knowof him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the bank. 
I shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 
over their individual signatures; meantime you may treat it 
70 as fully authorized under the general powers conferred upon 
me by the vote passed at their meeting last Saturday, a certi- 
fied copy of which I herewith file. 
I have the honor to remain, ete., respectfully, your ob’t serv’t, 


W. J. BEST. 


Pactric NATIONAL BANK, 
s0sTON, March 21, 1832. 
According to our best anawlenge and belief, we think the within 
statement 1s correct. ; | 
LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARSH. 
MICAH DYER, Jr. 
. M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
Nov. 18, 1881: 
Subject to check ..--- i sane aioninly aetna as st rr 2a 
Demand certificates... i... 2. iscsi htseiie esti oeae 1,728,762 53 


Banks and bankers: 


RIND oi i ie icetoubioar hei tae 1,815,936 36 
Howard Nat’] Bank_--~- ---- —- ipoantiasie 70,000 00 
5 ¢. Savings Mii iu coke as ~ 90,000 O00 
Sasge | $1,975,936 36 
Rediscounts_— ~~ - sce as ela lace capacatire eadiae a arn nae 685,589 61 


March 11, 1882: 


Pateoct 16 Gheek ...... ck cud ewes — 986,380 67 
Demand ‘certificates... .. 2........°. J 479,941 62 
Banks and bankers.._...-~ ..-. --- 929,817 5] 
Bills payable: 
Cent. Nat'l] Bank_=---- 419,701 32 
5 ¢@. Savings mak 90 000 OU 909,701 32 
76 Rediscounts ssiudiGamancpiakanstacy ade 382,895 99° 
4,284,737 11 
Actual reduction in Habilities <= OLY ROE Ee ite bts 5 1,168,091 49 


Liabilities as above---~. .----- geatebiisisiaes acunin S aeoaa 4,284,737 11 


5 Oyeanie as 
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Extensions to March 11__-.---_-.. 2,648,267 00 
Do. likely to be secured before the 

Date TOONS one a wk 153,733 OO 


Demand certificates carried to sus- 
pense ac. by direction of Col. 
NEDO {noc Sean ew win 367,483 00 
a . $3967.488-'00 


Dahesh <3 ee 1,117,254 11 <e 


Deduct rediscounts, which it is believed will be paid 


ee MU ENES Sic ir ene oe sak Se ee Kies 982,895 99 


Amount to be provided on resumption ..---~---- $734,558 12 
Cas mctualiy QVRIIRING 6550 oo oes oo ccd es 954,259 39 


Surplus in cash, after paying every obligation not 


ari eennenen cr I ar ea es 219,901 77 


Exursit 14. 


Pacitric NATIONAL BANK, 
105 DEVONSHIRE STREET, Boston, 
January 2nd, 1882. 
We, the undersigned, creditors of the Pacific National Bank of 
Boston, in consideration of the embarrassed condition of said bank - 
and the agreements of the other parties hereto herein contained, do 
hereby, for ourselves and our heirs, executors and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit : 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
1882 ; one-third thereof to be paid in twelve months from 
id January Ist, 1882; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to 
have the right to anticipate any or all of said instalments. 
In witness whereof we have’ hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty -two. 


Exurpsit 15. 
te 


Tue Pactric NATIONAL BANK, 
Boston, March 16, 1882. 


To our depositors : 

By vote of the directors and the approval of the Comptroller of 
the Currency the bank will reopen for businesson Saturday, the 18th. 
Every effort has been made to put the bank again into a sound and 
solvent condition, and the stockholders have been called upon to pay 
an assessment of 100 per cent. on their stocx, thus making the de- 
positors’ balances secure and available. The bank will be run on 
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strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
LEWIS COLEMAN, President. 
E. C. WHITNEY, Cashier. 


Exurpir 16. 


Lewis Coleman, president. kk. C. Whitney, cashier. 


Tue Pactric NATIONAL BANK, 
Boston, April 21, 1882. 


No. 105 Devonshire St., directly opposite post office. 


] 


In December last a notice was received from the Comptroller of 
the Currency, of which the following is a copy: 


78 7 TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 
To the Pacific National Bank, of Boston, Massachusetts : 

The entire capital stock of the Pacific National Bank, of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred ($961,300) doll: ars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its e capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be-paid and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association, according to 
the provisions of section 5254 of the Revised Statutes of the U nited 
States. , 

In testimony whereof [ have hereto subseribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of Dee ‘ember, A. D. 1881. 
| [SEAL. | JNO. JAY KNOX, 

Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
-at the annual meeting of the stockholders held Jan. 10, 1882: 


— Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16,1881, there be,and hereby is, laid an assess- 
ment of 100 per cent. upon the shareholders of the Pacific National 
Bank, of Boston, Mass., pro rata, for the amount of capital stock of 
said bank held by each shareholder. | 
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Voted, That the board of directors notify each sharobot ler of said 
asse ssment and collect the same forthwith. 


More than three months having elapsed since you were notified of 
said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 


Wednesday, the thirty-first (31) day of May, 1882. | 
E. C. WHITNEY, Cashier. 


79 EXHIpBIT 17. 


Lewis Coleman, president. 
| Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
| Boston, Jan. 2, 1882. 

A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adoptea 
unanimously: 

“Voted, That in the opinion of said directors an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. | 

“Voted, That depositors and creditors be requested to sign the 
following agreement, and return the same to the bank on or before 
the 10th inst.” 


The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed. It is very important that you sign and return it to meas 
soon as possible. The assets of the bank consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise. to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 

Respectfully, &e., LEWIS COLEMAN, Pres’t. 


Deposition of Ttichard Stone. 
Boston, Oct. 17, 1884. 


Direct examination by A. P. GouLp, Esq., of counsel for com- 
plainant: 

Int. 1. Please state your name, residence, and occupation. 

Ans. Richard Stone; Boston, Mass.; counsellor-at-law. 

Int. 2. Please state whether you were see ry for the Pacific Na- 
tional Bank during its suspension, from Nov. 18, 1881, to and includ- 
ing the time of the annual meeting, Jan. 10, 1882. 

‘Ans. 1 was counsel for the Pacific National Bank in Boston from 
a few days after its suspension in November, 1884, tc and including 


PETER BUTLER, RECEIVER, &¢. 65 


theannual meeting, Jan. 10,1882, and for some time afterwards. 
SO Int. 3. Were vou present at the meeting of the board of 

directors December, 1881, at which the vote was passed can- 
eeling $38,700 of the stock which had been voted Sept. 15, 1881? 

Ans. Iwas present at a meeting of the board of directors at which 
‘a vote was passed, to which [ suppose you refer in your question. I 
do not remember the exact date. I remember that I drafted the 
vote, and that it was passed while I was present. 

Int. 4. Have you a copy of that vote now in your hands incorpo- 
rated into the statement of facts in this case ? 

Ans. Yes. 

Int. 5. Please sant whether prior to the passage of that vote, as a 
representative of the bank, you had an interview with Comptroller 
Knox at Washington in respect to the amount of capital stock of 
the bank, and, if so, whether you then informed him, if he did not 
know it before that a vote had been passed in Se ptember previous, 
increasing the capital to $1,000,000, and that the full amount of the 
increase had not been prescribed or paid in, and siate the facts 
about the interview. 

(Objected to.) 


Ans. At the request of the directors of the bank I went to Washing- 
ton in December, 1881, before the vote referred to in the question was 
passed, and had an interview with Comptroller Knox ‘sf relation to 
the affairs of the bank. Mr. March, one of the directors, and Mr. Wil- 
liam J. Best were present and took part in the conversation. The fact 
that a vote had been passed in September previous to increase the 
capital toa million dollars,and that the full amount of that increase 
had not, in fact, been subscribed for or paid in when the bank sus- 
pended in Nov ember, was talked over in that conversation.. Whether 
I mentioned it or one of the gentlemen present I cannot state. I 
discussed with the comptroller the question as to what should be 
done in view of those facts, and as to what should be regarded as 
the capital of the bank, and the conclusion of the matter was that 
such a vote as this of Dec. 15, 1881, should be passed by the direct- 
ors; that the comptroller should then be notified that the capital 
had been increased by the sum which had in fact been paid in, and 
that he should thereupon issue his certificate of increase to the bank | 

to that amount. He expressed his approval of that course. 
§1 Int. 6. Was the vote outlined during that interview, or the 

substance of 1t agreed to in your interview with the comp- 
troller? 

Ans. The substance of it was approved by the comptroller, but no 
draft of it was made at the time, nor until subsequently. 

Int. 7. Did you report to the board of directors your interview 
with the comptroller, and inform them that the course which was 
adopted was approved by him, before the vote was passed ? 


Ans. I did. 


(The evidence given by Mr. Stone is objected to by defendant’s 
counsel as incompetent, and it is agreed that this objection is to 
have the same effect as if entered in connection with each question.) 

I—1198 , 
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Cross-examination by A. A. Ranney, Esq., of counsel for de- 
fendant: 
Cross-int. 8. When you went in to act as attorney of the bank and 
examined about the increase of stock did you find a subscription 
paper or papers, or whether there had been one opened and signed, 


or how the matter then stood ? 


(Objected to as calling for secondary evidence.) 

Ans. I found that there had not been any subscription paper 
opened or signed. I was informed by the cashier, whom I ques- 
tioned on the subject, that he first sent out notices to the stock- 


holders, notifying them of the vote to increase and of their right to 


take new stock, share for share, and stating the time within which 
payment must.be made; that subsequently, as parties came in and 
notified him that they would take new stock, he received payment 
from them and gave them receipts therefor, telling them orally that 
he would fill out certificates of stock as he had time, and they could 
call later and get them; that he entered the names of such stock- 
holders and the amounts paid by them on a small book which he 
kept for that purpose, and from that book he told me how much 
had been paid in in all. That I understood was the whole method 
of the transaction. | 

(Complainant objects to the declarations of the cashier and to all 


hearsay evidence in the answer.) 


2 RICHARD STONE. 
Attest: JOHN G. STETSON, Examiner. 


82 Evidence for Defendant, taken Pursuant to the Sixty-Seventh Rule 
of the Supreme Court of the United States, in Equity, as amended, 
before me, John G. Stetson, Examiner. 


Present: A. P. Gould, Esq., and Benjamin N. Johnson, Esq., of 
counsel for complainant; A. A. Ranney, Esq., of counsel for de- 
fendant. 

Deposition of Linus M.- Price. 
| s0sTton, Oct. 17, 1854. 
Direct examination by A. A. Ranney, Esq., of counsel for 
defendant: 7 | 


Int. 1. Please state your name and if you are the defendant in 


this cause. 

Ans. tanus M. Price; I am. 

Int. 2. Please state what was the amount of paper which, at the 
time of. resumption, the.bank had out under rediscount. 

Ans. $3: oO4 ool. 13 

int. 3. State what the amount of rediscounted paper was at the 
time of the final failure, on May 20, 1882. 

Ans. $559,481.85. | 

Int.4, Please state what you mean by rediscounted paper. 
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Ans. I mean paper which the bank owned or discounted and sold 
with the bank’s indorsement. 

Int. 5. Was this paper passed by the Pacific Bank to individuals 
or to other banks? 

Ans. Generally to other banks. 

Int. 6. I understand you to mean, as an illustration, that the bank 
made ie ans to customers, taking paper in a discount loan, and they 
vot the same notes discounted at other banks with the indorsement 

of the Pacific Bank ; am I correct 7 
83 Ans. You are. | 
Int. 7. Have all of ‘hone rediscounted notes or papers been 
paid? If not, what proportion of them are still unpaid ? 

Ans. Seventy-five thousand dollars ($75,000) are still unpaid. 

Int. 8. Have they matured since you were appointed receiver, or 
were they notes on time which have not yet expired ? 

Ans. They have all matured, and a part of them have been re- 
newed from time to time with the consent of the receiver, so that 
they remain a lability of the bank. 

Int. 9. Can you judge whether they are vood: or bad, and what 
proportion of them are bad ? 

Ans. My last estimate was that $60,000 of this rediscounted paper 
would never be paid. 

‘Int. 10. Will you please state whether the assessment laid on Jan. 
10, 1882, had all been paid in when the bank resumed? If not, 
what amount had been paid in and what remained unpaid ? 

Ans. The assessment was not all paid in before the resumption of 
March 18, 1882. The amount paid in before March 18 was $648,700. 
The amount paid after resumption was $99,100. 

Int. 11. Hadthe assessments been all paid in when the bank finally 
failed, May 20, 1882? 

Ans. They had not; $218,500 of the assessment of $961,300 had 
not been paid in May 20, 1882. | 

Int. 12. When the bank resumed what was done with the amount 
of the assessment paid in? _ 

Ans. It went into the general business of the bank, the general 
ussets of the bank. 

Int. 18. Was there any distinction made as to that money and 
the way it was treated from the other assets of the bank? 

Ans. No. 

Int. 14. The moneys of the bank which they had when they re- 
sumed and the money which they received afterwards were paid out 
how ? | 

Ans. It was used to pay demands, expenses, interest. 

Int. 15. State whether the first instalment of the extended paper 
which fell due in May, 1882, was all paid. I refer to the extension 

under paper dated Jan. 2, 1882. 7 
S4 Ans. A large part was paid. In a number of cases the 

amount due on extension was left on deposit at the request of 
the bank officers, and in some cases depositors who were dealing with 
the bank daily paid no attention to the extension. 

Int. 16. Since you have been receiver have you been able to col- 
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lect any of the voluntary assessment which remained unpaid when 
you took charge of the hank ‘ ? 


Ans. I have not. 
Int. 17. Will you state from the stock ledger what transfers of 


shares of the capital stock of the bank were made after the bank re- 
sumed and before the final failure ? 

Ans. I will furnish such statement, to be marked “ Exhibit Capital 
Stock Transfer Statement.” 

Int. 18. Will you state in an exhibit to be annexed the amount of 
deposits in the Pacific National Bank made by other banks between 
March 18, 1882, and May 20,1882? 

Ans. I will, in statement to be marked “ Exhibit Statement of 
Deposits made by Banks,” ete. ! 

Int. 19. On May 20, 1882, when you took possession of the assets 
of the bank, had all the depositors named or stated in the last exhibit 
been paid the amount due them when the bank finally failed ? 

Ans. They had not. : | 

Int. 20. Will you state whether after the bank resumed, and 
be oe May 20, 1882, the bank had paid the expenses incident to 
the business since the first suspension and during the period of re- 
sumption ° 

Ans. The bank paid incidental expenses between March 18 and 
May 20, 1882, of $5,777.95. How much was paid for such expenses 
before March 18, 1882, I am unable to state, except as to the amount 
paid Mr. Best for lis services, which was $12,000, of which $5,000 
was 1n eae and $7,000 in stock of the Pacific National Bank. 

Int. Do you know whether Daniel Needham was paid any- 
thing os his services by the bank ? 

Ans. He was, but I don’t recall the amount. Upon reflection 
I wish to say that it may have been $5,500 that was paid Mr. 
Best in cash, instead of $5,000, as I stated in answer to the last ques- 

tion. 
85 Int. 22. Can you state the amount of the indebtedness 
which was not extended under the agreement of Jan. 2, 1882? 

Ans. The total amount of indebtedness to individual depositors 
and banks March 18, 1882, was $3,261,976.75. The aggregate of 
extensions found by me in the bank is $2,104,951.26, leaving 
$1,157,045.49 apparently not extended. 

Int. 25. State whether, after the bank resumed business, March, 
1882, it paid any creditors in full who did not extend. 

Ans. Some were paid in full. 

Int. 24. Can you determine how much, or about how much, was 
paid out to creditors who did not extend after the bank sanienadl ? 

Ans. I cannot. 


Cross-examination by A. P. Gouxp, Esq., of counsel for com- 
plainant: 


Cross-int. 25. Was not a large portion of the paper mentioned in 
your answer to Int. 2, amounting to $554,521.18, renewed between 
March 18 and May 20, 1882? 


Ans. A large amount was doubtless renewed. 
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Cross-int. 26. You mean that they were renewals of paper which 
the bank had out under rediscount before March 18, do you not? 

Ans. I mean to say that a large part of the rediscounts repre- 
sented by the figures I have given, $354,321.13, was unpaid at ma- 
turity, taken up by the Pacific Bank, and renewed by the makers ; 
but I do not mean to say that the identical paper, or paper made by 
the same parties, was again rediscounted at the banks that had pre- 
viously held the paper; in other words, when they were renewals 
the new paper was put in different banks. 


(Answer objected to by counsel for complainant as not responsive.) 


Cross-int. 27. Were there any losses on new loans made by the 
Pacific Bank between March 18 and May 20, 1882? 

Ans. There were none. 

Cross-int. 28. Please state, if you have it before you, the exact 
amount of the indebtedness of the bank when you took possession. 

Ans. The amount was $2,470,356.76. 

Cross-int. 29. You s say in answer to int. 19 that all the de- 

S6 — stated in your exhibit annexed to your answer to [nt. 

18 had not been paid May 20, 1882. Do you know what pro- 
portion of them had been paid? 

Ans. bi referred in that answer to the balance due to banks March 
18, 1852, and not to the deposits made later by banks. As to the 
latter, I have no present information. I wish to make a correction 
in my answer to Int. 19. I understood the question then asked me 
to refer to balances due to banks at the time of resumption, March 
18, 1882, and not to those mentioned in the schedule annexed to 
Int. 18. 


Adjourned. 

Oct. 18, 1884. 

Cross-int. 30. Are you able to state what parties hold the $75,000 
of unpaid notes which were rediscounted ? 

Ans. My books will show; I cannot state without referring to 
them. 

Cross-int. 31. Can you state what parties held those notes, March 
18, 1882, or the notes which were given in renewal of the $75,000 
unpaid ‘ ? | 

Ans. I cannot. 

Cross-int. 32. Please state the amount of cash or cash items that 
was in the bank March 18, 1882, as near as you can. 

Ans. I find on book entitled state of. the bank No. 2 that the cash 
and cash items and balances due from other banks on March 18, 
1882, aggregated $859,767.99. | 


(Competency of the testimony which gives the contents of the 
books of the bank is not objected to.) 
| LINUS M. PRICE. 


Attest : JOHN G. STETSON, Examiner. 
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87 Exhibit Statement of Deposits Made by Banks, ete. 


J. GBs, 


Deposits made by banks between M’ch 18, ’82, and May 20, 


Darts TONG RE SINE ok is Sa ee wera wn em me re 
Stoneham “ ne cr phen alate 
Gardner cj igh RR NNT PERE MON ee ere Ey RES 
DSENOUG TUONT EUMALK 2 ns oo ee me Wee 
Athol * Be tad nee tet ie ic cca ie (ana ee 
Old Lowell ‘ Jer LENE ae ER ECE SPO MY Re es 
Plymouth as Pa i a aR ah 
Union Market Nat’] Bank, W EEO a ae 
Sagadahock Nat'l Bank, Bath. cs ue wake SEE 
Pelee) Ee 2 Ee, OO. BIG oe ee ce ck Lanaewe 
Veazie Nat’] Bank, I iia heii, el ial 
Merchants’ Nat’l Bank, Bangor, Me.--~-------- ‘asin 
Granite . Ts ea NR II, cise oh et cc eg aida 
Lime Rock “ Oa UNE PIO ox xi cstc mince ass 
Newport Savings Bank, Newport, Me. -------------- 
Thomaston Nat’] B k, 7 emneston, Re... 2... une. 
Géorges “9 2 Ts -comiialicie aie! enlace 
Pacific $ cee” Th | oe & ) RRC emer ire 
penennet: FNS. TAO. oi chee oee @ 
Merchants’ “ Aes)” IE) 6 “Sean Bo eene ae eter Tne Says 
Biddeford Sav’s.  “ Bidde ford, Me Lies sh lace adaatean ate ica 
} ‘. Natt =“ OP eek WS Mix sees 
Louisville Banking Co., Louisville, Ky..------ secianbball 
Continental Nat’! Bank. N. | PRESSE RE TS 
James Dunning, baétker, Danwor, Moe... ....... 2... 
Merchants’ Nat'l Bank, New buryport Lf places atau 
nee BR ai og Tae bi TENA cing a OREN ONTO IE EN 
Central e ges RE ee emer 
Commercial “ 5 MMII TAINO oss sis eins te eon 


S568 
1,078 
100 
30,470 
5] 


© m= <> 
{vo 


618 


6,2 yap 4 


298] S 


38,902 
F1i1 


1,266 


18,720 
9,900 
14,465 
39 ()82 2 
1,228 
1,145 
Ag {019 


962 
16,2538 
79,000 

171] 


ex’. 


$652,434 


~] 
—y 


PETER BUTLER, RECEIVER, &¢. 


88 Exhibit Capital Stock Transfer Statement. J. G.S., E2x’r. 


Transfers of stock of Pacific National Bank from November 18, 1881, 


to May 20, 1882. 


Date. | Transferred by — , > Transferred to— 4 
A 
1882. | 

Feb. I3 | Elien LL. Frost._. .........| George 8S. Trowbridge_-_........ ...... lO 
ae i ee 5: en Rem er te II a. SENN ios i ea ae 10 

iat 20 CO ee ee COMEIRN oo aoe emcees oncrdin chen 100 

13) Emma Lewis Coleman...) Abner Coburn .__. --.. ---- a SE AS 2 50 

oe 1 a ew. eI ems re Ee CRITE ic. oc ies ss Seese egies 10 

Mar. 18 | Lewis Coleman_. _-.. .._.| James G. Butrick_. _- ay aS aN Fe Ae be — BO 
20 | E. W. Colburn..i.... ijn Cee. Sa albot, NET OL SRLS. ihe 16 

23 | Dustin Lancey._-_.~.-~- _.| Newton Savings Bank, as coll. 2. 22 | 10 

23 | Louisa A. Lancey..-...-.-.| Newton Savings Bank, as coll...-.-.-.| 10 

23 | Home Nat. Bank_.--- .--- | Newton Savings Bank, as coll. .._- -__- 20 

23 | N. B. Johnson..__.. -_.___.| Newton Savings Bank, as coll... ._--} 20 

25 John P. Tay “WR MeN SEINE RI IE MOONS is ascials oh. saeaphac ene chee lnm nn te 20 

et Ba ee a ee NE oc ia chee sec eerie wwe wm eae 10 

oi} Oe es ea ee ee pn EE ee ee ee ne | 10 

at | We Rl ae, ee cer ee Wim. TN snc siete Di ia sete Sect acl 10 

Ap’l 4) Edmund Daniels... .---| Timothy Zemick_.___- inline uti acon | 10 
4 Matilda S. Phelps ....---.| Timothy Remic eae te ee ANE ap 10 

i te Oe Pe ee ee pears 20 

7 1-3. ©: Pea oe eee IN I A ics conn alls sees stra 19 

8 | Elise K. Goodnow. ..-.--- NN I NIN ccs sek arenshig. wisi ow grata: dan wee 10 

8 OW. R. Tie cack UNIT =e PO nl dares eisai oc ta 5 

BS | es Fee aie lesen Eee De I i cies ects ois cee 10 

8 Will. Aspinwall, trustee... Worcester County Inst. for Savings, as 50 

|- eoll. 

18 | BH. H. Campbell... 223. ..... une Vy. enovert, a6 coll... i... '.- 70 

19 | Martha L. B. Stoddard _...| Isaac N. Stoddard .--.--- -.--_. -____. 5 

26 Sophia H. Langdon_-_-- NI, Migs a UNION «cin < sine Noy caite eSdiGraasatel 5 

26 | Fanny P. Treadwell ..---- Be Ey Se Se ee On Pert em ) 

May 4, Mary E. Williams.__. --., Wm. J. Best, truste Ri 10 
16, LA Tea 29a Wm. J. Best; trustee... .... ...... 10 

4 Martha G. W oodbury - __ | Wm. J. Best, trus “TS ds eee al natin aaa 10 

89 It is agreed that the foregoing “ statement of certain facts 


? 


admitted by both parties,” together with all the exhibits an- 

nexed thereto, shall apply to and may be used by either party in 
ach and every action at Jaw now pending wherein Linus M. Price, 
receiver, 1s plaintiff and the alleged stockholders of the Pacific Na- 
tional Bank of Boston are the several defendants, and also in each 
and every suit in equity which is now pending, or may be hereafter 
commenced, by the alleged stockholders severally against said Price 
to restrain him as said receiver from prosecuting said actions -at law, 
the parties reserving the right to object to the legal competency « if 


any or all the foregoing facts, and either party being at liberty to 


introduce any other evidence he may see fit. 
It is further agreed that the foregoing depositions of Richard 
Stone and Linus M. Price, taken in the case of Charles E. Morrison 


eaislieathdie dabasdihasn atta -eaandie-tet-oaeneaare aaa 
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against Linus M. Price, receiver, No. 2033, equity, together with the 
exhibits annexed thereto, may be intnedased by either party as evi- 
dence in each and every action at law brought by said receiver 
against said alleged stockholders and in each and every suit in 
equity which is now pending, or may be hereafter commenced, by 
the alleged stockholders severally against said Price, receiver, to re- 
strain him from prosecuting said ‘actions, subject, however, to all 
legal objections as to the competency and relev ancy of said testi- 
mony, and subject to the special objections appearing on the face of 
said depositions. | 
(Signed in duplicate.) A. A. RANNEY, For Recevver. 
| BENJAMIN N. JOHNSON, 


For Various Parties for Whom he Appears. 


90491 | Exnipir 18, 
Bill of Complaint... (Filed Dec. 20, 1885. 


Cireuit Court of the United States, District of Massachusetts. In 
Equity. 


Linus M. Pricer, Receiver, 
v. No. 1964. 
Lewis CoLEMAN et al. 


Sections 2, 19, 20, and 21. 


That at the time when said banking association was found and 
declared to be insolvent, and your orator was appointed a receiver as 
aforesaid, it was deeply and hopelessly insolvent, and had committed 
many acts of insolvency prior thereto, the whole capital stock paid in 
up to that time had been exhausted, wasted, and lost, together with 
all surplus theretofore accumulated, if any; that the indebtedness of 
said bank, as proved before your orator as receiver , was not less than 
$1,953,218.17, and there was, in addition, a large amount of indebt- 
edness which has been presented for proof, and, being in dispute, 1s 
not yet allowed, the same being not less than $470, 176. 96; that if is 
claimed and contended by the shareholders that the last increase of 
the capital stock was illegal and void, and that those who paid for 
the new shares in that increase have a valid demand for the recovery 
of what was paid therefor to the amount of about $461,300; that this 
is denied by your orator, and the question is in dispute and as yet is 
unsettled ; that your orator has proceeded to close up the affairs of 
said bank and to collect, sell, and dispose of the assets of the same, 
but has been able thus far to realize only about $185,266.84 out of 
the same, and, according to his estimation and judgment, what re- 
mains uncollected and not disposed of will not exceed in value 
$289,032.16; that all of the assets, when collected and disposed of, 
will not be sufficient to pay the indebtedness of the bank to its ered- 
itors, but will fall short thereof to the amount of about $1,500,000, 
as he; your orator, judges and therefore avers, and there will be 


nothing with which to pay the indebtedness to the stockholders, or_ 
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any part thereof; that it beeame necessary for the said Comptroller 
of the Currency, and he did adjudge and order, on or about the 
twenty-seventh day of November, 1882, in pursuance of the pro- 
visions of the acts of Congress in that behalf made, that the indi- 
vidual liability of the stoc ‘Kholders of said association should be en- 
forced, and accordingly an assessment of one hundred per cent. on the 
par value of the capital stock was made and ordered to be col- 
lected, but none of the same has as yet been paid, and payment 
92 thereof is resisted, and suits have been brought to recover 
them, which are now pending; that on or about the tenth 
day of January, A. D. 1882, the bank made a voluntary assessment 
of its sharcholders, and culled upon them to pay in an assessment of 
one hundred per cent. on the par value of the stock for the purpose 
of making good and restoring the prior capital stock which had been 
impaired and, in fact, exhausted and lost, this last assessment being 
a voluntary one, and the sum of $742,800 or thereabouts was paid in 
in cash as the, or a part of the, said voluntary assessments, but the 
rest remained unpaid on the twenty-second day of May, A. D. 1882, 
and has never been paid to your orator since then; that the money 
collected upon said voluntary assessments was exhausted and paid 
out to creditors and in expenses before said May 22, A. D. 1882; that 
the shareholders who paid the said voluntary assessment as aforesaid 
contend and elaim that the same was illegal and void, and some or 
all of them contend that the sums paid thereon constitute an indebt- 
edness against the bank, which your orator, however, denies; that 
the assessments made by the order of said comptroller , if collected, 
will be insufficient to pay the indebtedness of the bank when added 
to the avails of the said assets which have come into the possession 
of your orator as receiver as aforesaid. 
935 19. And your orator further alleges and shows that under the 
Revised Statutes of the United States and the acts of Congress 
relating to national banks it was the duty of the said bank, when its 
capital stock became impaired by reason of losses by bad debts or 
otherwise, to pay up the deficiency in its capital stock or to go into 
liquidation, and by the acts of Congress and its articles of associa- 
tion the said bank had power to dissolve itself and go into liquida- 
tion at any time by the vote of its shareholders owning two-thirds 
of its stock, and it was the duty of the directors of the said bank to 
make frequent examinations into the affairs of said bank and to as- 
certain from time to time whether its capital stock had been impared 
in any manner, and toreport the fact, if 1t existed, to the stockholders 
of the said bank and to the Comptroller of the Currency of the 
United States; that on or about Sept. 15, 1881, and long before that 
date, just how long your orator does not know, thesurplus and undi-: 
vided profits of the said bani, then and for some time thereafter 
nominally standing upon the books of said bank, had been in fact 


exhausted, and the capital stock of the said bank had béen impaired 


and in fact wholly lost through losses by had debts and by loans 
improvidently made by the officers of said bank to sundry persons, 
as hereinbefore and hereinafter more particularly shown ; that the 
said fact was either known to the said directors of the said bank 
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then in office or could have been ascertained by them by an exami- 
nation of the books and affairs of said bank; that a proper exami- 
nation by the said directors then in office would have demonstrated 
the fact that of the time paper of said bank called “ notes discounted ” 
on the books thereof, aggregating $2,488,586.86, which stood and 
figured in the statement of said bank as vood assets, over $000,000 
thereof was utterly worthless, and another portion eee: to the 
amount of over $500,000 more, was of uncertain and doubtful value 
and not likely to be realized in money to any great extent; that by 

reason of the failure of said bank, its officers and directors, to 
o4 keep or have kept a record of the items constituting what was 

called the “demand or temporary loans,” as styled on the 


books of the said bank, and which, on the said thirteenth day of 
September, 1881, aggregated $761,528.15, it 1s not possible now to- 


classify and give the value of the same with accuracy, but from the 
best means of information which your orator can obtain and has he 
says that a large if not a greater portion of the said temporary loans 
was of little value, if not utterly worthless; that in fact the said bank 
at that time had lost its entire capital and was then insolvent, and 
this fact would have appeared to be so to the directors after a proper 
examination of the condition of the said bank and its assets; that it 
then became and at all times was the duty of said directors then in 
office to aseertain said facets (if they did not actually know the same), 


to report the same to the said comptroller and to the stockholders of 


the said bank, for their appropriate action thereon ; but the said di- 
rectors then in office neglected and failed to make such report, or to 
inake the proper examinations if they did not actually know the 
said facts and report the result of the same, or in any manner to 
bring such faets to the knowledge of said comptroller or of the said 
stockholders, and they willfully and neghgently iidesk. said bank 
to continue its business after said losses occurred and to incur other 
and greater losses thereafter; that they made no effort whatsoever 


to restore the said capital stock or to procure the impairment thereof 


to be made good; that, instead of doing so, they proceeded on the 
said thirteenth day of September to vote that said capital stock be 
increased from $500,000 to $1,000,000, allowing the stockholders to 
take the new stock under said increase at par, and said old stock- 
holders did take the said new stock under said increase to the extent 
of $461,500, and the rest of said increase of stock was subsequently 
eaneelled and not taken; that if the said faets bad been ecommuni- 
cated to the stockholders or to the said Comptroller of the Currency 
such increase of the capital stock would not have been made or 
sanctioned, and the said impairment of capital before said increase 


of stock was made would have been made good or said bank would’ 


have gone then in liquidation and further losses prevented ; but by 
reason of the negligence and wrongful conduct of the said di- 

rectors and their inattention to their duty aforesaid the said 
95 increase of capital stock was made and the money paid in as 

aforesaid upon the new stock issued, the said bank was allowed 
to continue in business after such losses as aforesaid had occurred 
and the capital stock was lost and under the management of the 
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same officers, without any supervision, control, or directions on the 
part of said directors whatsoever, and further. losses by bad debts, 
misapplication of funds, and other Improvident, wasteful, and erimi- 
hal acts committed. by some of the officers of the said bank were 
incurred. : ae 7 | | 
<J. And your orator further alleges and shows that, independ- 
cently of the said acts of Congress relating to national banks, the 
directors of said bank were trustees for the said bank and for its 
stockholders and creditors, and were bound to attend to the inter- 
ests of said bank and_ of its stockholders and creditors faithfully, 
diligently, and prudently, and that it was the duty of said direct- 
ors, by virtue of their position as trustees, to ascertain from time to 
time, by diligent inquiry into the affairs of said bank. whether said 
bank had sustained any losses, or whether its capital stock was im; 
paired, and to make known such facts and the general condition of 
the said bank and the methods of its management to the stoek- 
holders of said bank, which duties the said directors wholly neglected. 
and failed to perform ; that, on the contrary thereof, the said direet- 
ors intrusted the management of the business of the said bank 
uimost entirely to the said Benyon and the eashier, and failed utterly 
to examine into and scrutinize their conduct and to éxereise such 
scrutiny and control as their duty required in the premises; that 
said directors, as your orator is informed, pretend and claim that 
they acted In e00d faith, and believed in the honesty, Integrity, and 
business capacity of said Benyon, and on. that account made no ex- 
amination themselves into the business of oras to the stunding or 
condition of said bank at any time; but your orator charges that 
they were wanting in common prudence and were guilty of gross 
peglect in this particular: that said Benyon was in fact untrust- 
worthy, and said directors by the exercise of proper diligenee and 
the ordinary sagacity which they possessed eould and would have 
discovered the same; that they were repeatedly and ineffectually 
warned against him and informed of his legal and improper 
9G conduct in the management of the bank and failed to heed 
the same; that they suffered him to loan the funds and 
moneys of the bank and to keep a record of thesame in the form of a 
call or demand loan account, and said directors never looked into 
or scrutinized the same, and that this said account soon absorbed 
and contained a large portion of the loans of the bank: that espe- 
clally when it was proposed to increase the capital stock of said bank 
to SL,O000,000, on or about Sept. 1s, 1SS81, it was the duty of said 
directors to examine into the condition of the same and ascertain 
how it then stood; that instead of doing SO they took the statements 
of said benyon ; that he fulsely pretended that the bank was doing 
a profitable business, and he desired. to enlaree it, whereas in truth 
and infact his object wasto obtain more money with which to relieve 
the bank from its present embarrassments - that, in fact, the capital 
stock which had been paid. in prior to that time had been substan- 
liaily all lost; that this fact was well known, at least to said benyon, 
or he had reason to so believe, and that the directors either knew Or 


gnight have known it if full and proper examinations, such as was 
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required, had been made into the affairs of said bank ; that, not- 
withstanding this, the said directors, on Sept. 138, 1881, voted said 
increase of capital stock, the old stockholders having the right to 
take up the new stock at par; that the actual condition of the bank 
was misstated to or concealed from the stockholders and the Comp- 
troller of the Currency, and that thereby the stockholders were in- 
duced to take up the new stock at par and to pay into the bank 
money for the same to the amount of $461,300, and that the said 
increase of capital stock was accordingly authorized by the said 
comptroller; that the new stock was taken up to the amount of 
4,613 shares, and the balance of the increase not being taken up, it 
was voted to cancel the same, and this was done, making the capital 


stock $961,300; that the bank, after obtaining the said sum of 


$461,300 for said new stock, continued in business till Nov. 18,1881, 
when it failed; that at the time of the failure the capital of the 
bank had all been lost. Your orator charges that by reason of the 
misconduct of the said directors and their failure to discharge the 
duties imposed upon them (as hereinbefore and as hereinafter set 
forth) the stockholders of said bank lost not only their original 

stock as taken, but also all the moneys paid in on the two 
97 several increases of the capital stock of said bank and the 

voluntary assessment made as aforesaid and as hereinafter 
set forth, and are now rendered lable to pay another assessment of 
the same amount as made by the comptroller as aforesaid, tn order 
to meet the liabilities of said bank to its creditors. 

21. Your orator further alleges and shows that the said bank, 
when it suspended or failed in November, 1881, was deeply and 
hopelessly insolvent; that if a full and accurate investigation of its 
condition and affairs had been made, with a reasonable and proper 
estimate of the value of its property, it would manifestly so have 
appeared ; that one William J. Best had at that time large amounts 
of deposits in said bank, as had certain corporations and coneerns 
with which he was connected and in which he had a large interest; 
that certain of the said directors who were in office at that time and 
who knew most of the condition and affairs of said bank were sit- 
uated in like manner; that said Best and the said directors were 
largely interested in having said bank resume business and not go 
into liquidation, to the end that the large amount of money so de- 
posited or on deposit, as aforesaid, might be drawn.’ in whole or in 
part, without the long delay which would occur in the event of the 
bank being closed up by a receiver; that besides this the directors 
had been accused and threatened with suits for neglect and malad- 
ministration in the previous discharge of their duties in that capacity, 
and it was supposed and believed that they would be relieved from 
such a charge and from suits based thereon if the bank resumed and 
continued business for a while only, although it might ultimately be 
forced into liquidation; that accordingly said Best set himself about 
the work of endeavoring to get the bank apparently into a condition 
and to obtain the consent of the said comptroller for said bank to 
resume business; that said Best was an incompetent and unfit man 
for the business intrusted to him; that he and said directors, who 
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were interested as aforesaid, proceeded to examine into the affairs of 
said bank and to endeavor to arrange its affairs with a view of re- 
sumption; that by their persistent efforts and endeavors they suc- 
ceeded, through inflated and unwarrantable estimates put upon the 
values of the property of the said bank, in convincing a greater part 

of the stockholders of the same; that by the aid-of the volun- 
98 tary assessments, made as hereinbefore stated, and the money 

realized thereon, when paid, the impaired or lost capital of 
said bank would be restored, and the bank be put in a fit condition 
to resume business, and accordingly the said assessment was made, 
and a greater part of the said stockholders paid into the bank the 
amount of same to the extent hereinbefore stated, relying upon 
the representations and reports of the said Best; that the said 
Best and a portion of the said directors then proceeded, by urgent 
statements and representations, to induce the said comptroller to 
assent to the proposed resumption, and that the affairs and assets 
of the said bank, which had been put In charge of a bank examiner, 
Daniel Needham, upon the said suspension, might be again placed 
in their hands; that they succeeded, by means of representations 
as to the condition of the bank and the value of. its assets, by a 
change of president and the adding of two new directors to the 
board in place of those who had resigned, in obtaining the consent 
of the said comptroller that a resumption might be attempted and 
tried and the assets and affairs of the bank be again put into the 
hands of the said directors, and this was accordingly done on or 
about the eighteenth day of March, 1882. But your orator alleges 
and charges that said bank was then hopelessly insolvent in_ fact, 
and that the condition of the same was such as not to warrant re- 
sumption, but to require said bank to be closed up in liquidation ; 
that said comptroller was deceived by said representations and state- 
ments, and induced thereby to grant said leave, when such leave 
would not have been granted if statements and representations had 
been made according to the actual state of the facts and upon care- 
ful and correct estimates of values; that the said directors im- 
properly intrusted the examination of the condition of the bank 
and the valuation of its assets to the said Best, and relied upon in- 
lated and overdrawn statements and reports made by him of the 
result; that he sueceeded in misleading and deceiving many of 
the said directors then in office, the said Needham, and the said 
comptroller, as your orator is informed and believes and there- 
fore charges; that the condition of the said bank and the value 
of its assets and the amount of its: habilities was represented 

to the stockholders and the directors and the said Need- 
99 ham and the said comptroller to be, as stated in the 

reports and communications, which are hereto annexed 
In copy marked “Exhibit D;” that while your orator is in- 
formed and believes that some, and perhaps most, of the directors 
then in office honestly believed in the truth and candor of said 
statements and reports, and that they were misled and deceived 
by said Best, and were induced to rely upon the examinations made 
by others, without examining and judging for themselves, certain it 
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is that the said statements and representations made as aforesaid were 
not warranted by the facts; that the directors, in order to make the 
bank appear to be solvent and able to resume business, adopted val- 
uations, made by said Best and others, very much in excess of the 
known real or probable value; that there was some property the 
value of which was raised or marked up beyond the value as it ap- 
peared on the. books of the bank, and higher than the faets would 
warrant; that there was a lst of assets deemed and represented in 
suid statements and representations to be doubtful or bad, and, in we 
order to make good a deficiency which would exist 1n case $150,000 
could not be realized out of them, the directors voted and agreed to 
euarantee that that amount should and would be realized out of them, 
and this was made inthe proposition conmmunicated to the said comp- 
troller, a condition of the resumption, and on which said leave was 
granted; thata bond tothatetiect, to be given thesaid bank, was prom- 
ised by said directors, but the same was never perfected and given, so 
as tobeof any validity or value, as said directors now assert and claim, 
and said guaranty was never complied with; that in truth and-= in 
fact the said bank GAVE, and said directors took, security for and 
against said guaranty or bonds, the said security being in the shape 
of real estate of the bank, or to which it was entitled, and which was 
conveyed, as is now alleged and claimed by said directors, to said 
Best in trust for them and for said purpose; that the fact of said se- 
curity being given was not communicated to or known to said comp- 
troller before said leave was given as aforesaid; that said directors 
were permitted to attempt a resumption and make a trial of the same 
upon their urgent request and on the strength of their representa- 
tions, and which did not prove to be and were not in fact well founded ; 
that they asked leave and desired to take the responsibility of the 
7 same, and. were permitted by said comptroller to do so: that 
100 at the same time said Needham warned them on the subject, - 
and brought to their attention certain facts which, to prudent 
and wise men anxious only to do theirduty without regard to theirown 
private interests, would have shown the utter hopelessness and futility 
of the attempt at resumption; that they were warned and well knew 
that the bank had lost by said Weeks andby a settlement just made 
with him about S$S$82.500: that the stock and bonds of the Nantas- 
ket company held among the assets of the bank and valued in said 
estimates at about $184,000 were not worth anything like that sum, 
and were not salable in the market; that the real estate held by the 
bank was greatly overvalued and not salable in the market; that 
eChormous amount — 


the assets were very uncertain; that there was an 
of hiabilities which had been recognized as valid and must be met, 
while included among the assets there was overdue paper agerevat- 
Ing $750,000, sixty-eight thousand dollars of which at least was a 
renewal of paper previously overdue and then overdue for the second 
time; that SG00,000, embraced in what was called “other stocks, 
bonds, and mortgages,” was such that it could not finda ready market, 
at least at any such prices as they were estimated in said statements 
and accounts, and they were in fact of comparatively small value ; 
that the debts due the bank and estimated doubtful, and for which 
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said guarantee or bond was proposed to be given, were in fact worth- 
less substantially ; that the time and demand loans, constituting the 
main bulk of the assets of the bank and out of which the Habilities 
of the bank must be met,if at all, were of far less value than was es- 
timated and were uncertain; that the real estate included in said 
estimates depended upon a variable and uncertain market; that some 
$554,000 of the amount of said voluntary assessment had not then 
been paid in, and the validity of the same with the issue of said last 
new stock was doubted and contested by some of the stockholders ; 
that. the hability of the said bank had been just swelled by the 
addition of $525,000, which said sum had been just recognized 
as due the Central National Bank on cheeks held by it, and 
Which indebtedness did not appear on the books of the said 
Pacific National Bank; that, notwithstanding these considerations 
were brought. home to the knowledge of the directors, the said 

directors took the responsibility and proceede “d to open the 
10] doors of said bank and resumed business; that said directors, 

in doing so, were improvident, unwise, neglect tful of duty, 
and violated the trusts imposed upon them; that, however sincere 
and honest many or most of the directors might have been in doing 
so (as they claim they were in fact), and however hopeful of success 
they may have been at the outset, it Was soon demonstrated to them 
that the bank could not go on and do business successfully ; that 
they found out and well knew this was so within two weeks, or at 
least a month, after their attempted resumption, and were then, at 
Jeast, bound to stop and have said bank go into liquidation; that 


sundry suits were brought against them by several. creditors, whom 


they would not and could not pay, and the. property of the bank 
was attached on the writs, and, bonds being given to dissolve said at- 
tachments, said directors conveyed property of the bank to the value 
of about $100, 000 to secure and indemnify the sureties on said bonds, 
thus tying the same up and depriving the bank of its use, and 
securing some creditors as an unlawful preference, when the bank 
was sure to fail and go into liquidation in the end; that the bank 
failed to secure again the confidence of the business community, as 
might reasonably have been apprehended at the outset; that they 
found that they could do, and did, in facet, do, very little business in 
banking, the bank being compelled to have rediscounted at other 
banks all paper discounted by it in order to put it in. funds with 
which to meet its present liabilities; that instead of stopping and 
going into liquidation, as it was bound to do upon these facts appear- 
ing, the said directors proceeded to collect in all they could of the 
said voluntary assessments unpaid at the said time of resumption 
until the whole amount had been paid, except about $218,500, con- 
cealing the said facts from said stockholders until said payments 
were made; that between the said time of resumption and the time 
when said receiver was appointed the said bank paid out in ex- 
penses and to creditors substantially all of its available assets, in- 
cluding all the moneys collected on said assessment since it was 


made, without increasing the assets of the bank in any respect, or 


arning or making any considerable amount of money by new busi- 


- oe 


SO HARVEY MILLIS VS. 


ness; that a considerable amount of the indebtedness of the bank as 

it stood at the time of resumption (just how much your orator 
102. is now unable to state more fully) was paid in full, thus pre- 

ferring such creditors over others when the bank had com- 
mitted acts of insolvency and was then insolvent, and which was in 
violation of law; that the said bank, during that time, did not keep 
or have the amount of reserve required by law, and violated the 
law in that respect also. 

Your orator charges that said directors then in office were guilty 
of gross negligence and a violation of duty in that they did not ascer- 
tain and communicate the facts to the creditors and the stockholders 
of the said bank and put the bank into liquidation; in that they 
undertook to resume business as aforesaid at all, and when they had 
resumed ; in that they did not stop business when it was first fully dis- 
covered that the bank was still insolvent and could not sueceed in its 
attempted resumption, and go into liquidation, or make the facts 
known to said comptroller, instead of going on and using up and 
wasting all of the available assets of the bank with the results here- 
inbefore set forth more fully; that their conduct in this respect 
caused great loss to the stockholders and some of the creditors of 
said bank, for which said directors then in office are responsible, 
and of which your orator prays an account may be taken under the 
direction of this court. 


105 The following addition to the agreed statement of facts is 
agreed to by the parties : 


Addition to General Agreed Statement of Facts. 


~The following facts are agreed to be true, anngect, however, to all 
legal obje ctions. 

All those who subseribed to the $500,000 increase, voted by the 
directors September 18, 1881, did not pay the assessment upon any 
increased capital. The assessment was paid. however, by a large 
majority of them in number and amount. 

The last payment upon the voluntary assessment was made May 
18,1882. This payment was one of $4,000, and was made by the 
Ipswich Savings Bank. 

When the bank suspended, November 18, 1851, William J. Best, 
as trustee, was a creditor of the bank to the amount of $3,114. 93. 
and was president of a corporation which was a creditor of the bank 
to the amount of $251,907.50. 

A. A. RANNEY, 
Att'y for L. M. Price, Ree’r. 
BENJAMIN N. JOHNSON, 


For Complainants. 


104 The following is the evidence, in addition to the agreed 
statement of facts, used at the hearing of said cause before 
said circuit court: 
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Evidence for Complainant, taken Pursuant to the Siaty-seventh Rule of 
the Supreme Court of the United States, in Equity, as amended, before 
me, John G. Stetson, vaminer. 


30STON, June 17, 1885. 


Present: Albert P. Gould, Esq., and Benjamin N. Johnson, Esq., 
of counsel for complainant; A. A. Ranney, Esq., of counsel for de- 
fendant , 


Deposition of Harvey Mills. 


Direct examination by ALBERT P. GouLD, Esq., of counsel for 
complainant : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Harvey Mills; sixty-eight ;.Thomaston, Me.; master mari- 
ner. . mie | 
Int. 2. Please state how many shares of the Pacific National Bank 
of B Joston you owned before the passage of the vote by the directors, 
in Sept. 1, 1881, to increase the capital stock of ‘that bank $500,000 
to $1,000,000. | 

Ans. Tw enty. 

Int. 3. Have you the certificates of those twenty shares now 
before you? And if so, please give their numbers. 

Ans. I have; No. 90 for ten shares, and No. 372 for ten shares. 

Int. 4. State whether you received a notice from the Pacific Bank 
of the vote to increase the capital, with a request that you would 
determine whether you would take an amount of the new stock 
equal to the old. 

Ans. I think I did. 

Int. 5. Have you that notice now in your possession ? 

Ans. I don’t.think I have; I have searched for it, and have not 

found it. 
105 Int. 6. State whether you did or not return that same 
paper to the bank, with an agreement written upon it to take 
the shares you were entitled to of the new stock. 

Ans. I think I did. | 

Int. 7. State whether you afterwards bought rights to take ten 
shares more of the new stock, making thirty shares in all of the new 
stock. 

Ans. I did, of Benyon. 

Int. 8. Please state whether you Haid for the thirty shares of new 
stock subscribed for by you; ‘and, if so, when, and if you took re- 
ceipts for such payments. 

Ans. I did pay for them, $3,000, Sept. 50, I think, and took receipts 
therefor, which I produce. , 

Int. 9. Please allow those receipts to be annexed to vour deposi- 
tion. 

Ans. They may be annexed. 


(Receipts are annexed and marked “Eex hibit &, J. G: S., Ex’, 
and “ Exhibit B, J. G.S., Ex’r.”) 
11—1198 
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| Exuipit A. J.G.S8., Ex’r. 
$1,000. Pactric NATIONAL BANK, 
Boston, October 1st, 1881. 


teceived of Harvey Mills, one thousand dollars, on account of 


subscription to new stock. i | 
J. M. PETTENGILLE, Cashier. 


Exuisir B. J.G.S8., Ex’r. . 
$2,000. Paciric NATIONAL BANK, 
| Sept. 30. 


30STON, October 1st, 1881. 


Received of Harvey Mills, two thousand dollars, on account of 
subscription to new stock. 


J. M. PETTIENGILL, Cashier. 


106 Int. 10. Please state whether you had a certificate of the 
thirty shares of new stock ; and, if so, give its number. 

Ans. I had, No. 857. 

Int. 11. Please state whether shortly after Jan. 10, 1882, you re- 
ceived information that an assessment upon the stockholders of the 
Pacific Bank of one hundred dollars upon each share had been 
made. 

Ans. I think I did I know I did. 

Int. 12. Aiter you received that information what did you do in 
consequence of it? 

Ans. I came to Boston with the money, and went to the Pacific 
Bank and paid it, $5,000. The bank examiner wasn’t in when I 
went there, and I hada long talk with one of the directors, and he 
told me that all the directors had paid their assessments, and, when 
the bank examiner came in, he either introduced him to me or else 
pointed him out tome. Mr. Needham told me I'd have to pay, and 
that would clear me from all liability, and the bank would go on 
then. This was before I paid. I gave the check to Mr. Needham, 
and he gave it to the clerk. After Mr. Needham received the check 
he told me that would clear me from all liability. 

Int. 15. When did this take place ? 

Ans. Jan. 17, 1882. 

Int. 14. What was your motive or object in making that pay ment? 

Ans. To keep from being sued. 

Int. 15. Did you then understand that that assessment could be o 
collected of you by a suit if you did not pay it voluntarily? 

Ans. i did. -% 

Int. 16. Would you have paid it if you had not then understood 
that no future assessment could be made upon your stock for the 
payment of the debts of the bank? 

Ans. I would not. 

Int. 17. What did you understand was to be done with the money 
that was paid on that assessment? 

Ans. ‘lo go to pay the debts of the bank? 


ons 
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Int. 18. Were you present at the annual meeting, Jan. 10, 1882? 
Ans. I was not. 
107 Int. 19. At the time you paid the $95 000, Jan. 17, 1882, did 
you know that the $500,000 increase of the capital stock, 
which was voted in September, 1881, had not. all been taken and 
pa uid in? 

Ans. I did not. 

Int. 20. Had you at that time ever heard of the action of the di- 
rectors and the ‘Comptroller of the Curreney, which took place in 
December, 1881, in which an attempt was made to fix the capital 
stock of the Pacifie Bank at $961,300? i 

Ans. I don’t recollect that I had. 

Int. 21. What did you understand the capital stock of the bank 
to be at the time you paid your assessment? 

Ans. I don’t recollect now what it was; I understood it to be 
$1,000,000. 

Int. 22. Did you then know what the amount of the original stock 
of the bank was? 

Ans. It was $500,000. 

Int. 25. State whether you had, at the time you paid your assess- 
ment, ever learned or heard of any action of the directors or of 
any officer of the Government attempting to reduce the new stock 
from $500,000 to a less sum. 

Ans. I don’t think [ had. 

Int. 24. Did you know what was contained on the stock ledger of 
the Pacific Bank in respect to your ownership of stock at the time 
you paid your assessment ? 

Ans. I did not. 

Int. 25. Do you wens now what appears there? 

Ans. I don’t know as I do;-I never saw it. 

Int. 26. Had you, aca to that payment, received any informa- 
tion as to what the stock le dger contained ? 

Ans. I don’t think I had; I had never seen it. 

Int. 27. When vou paid that assessment was it certified upon 
your certificate of stock ?. 

Ans. It was, in these words: “ Boston, Jan. 17,1882. An assess- 
ment of one hundred per cent. has been paid on this certificate. 
J. M. Pettengill, cashier.” 

108 Cross-examination by A. A. RANNeEy, Esq., of counsel for 
defendant : | 

Cross-int. 28. Did you ever receive any letters from Mr. Benyon 
about the matters concerning which you | have testified ° ? 

Ans. No. 

Cross-int. 29. What has become of the notice you received of the 
issuing an increase of capital stock ? 

Ans. I don’t know; I couldn’t find it. 

Cross-int. 80. Was it a printed or written one? 

Ans. I think it was printed. 

Cross-int. 31. Did you come to Boston and pay the money for the 
new stock ? 
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Ans. I did. 

Cross-int. 52. Did you sign any subscription paper for the new 
stock ? 

Ans. I think I must. 

Cross-int. 33. Do you remember whether you did or not? 

Ans. I do not; I consented to take it, I know. 

Cross-int. 34. And you took it at the same time you consented to 
take it, did you? 

Ans. Yes. 

Cross-int. 35. Did you buy the rights to more stock than you 
were entitled to at the same time? 

Ans. I did. 

Cross-int. 36. How much did you pay for the rights ? 

Ans. I think it was a hundred and five. 

Cross-int. 87. Whose rights did you buy? | 

Ans. I took it of the president, Benyon; I didn’t know whose it 
ae ee | | 
Cross-int. 38. Before you took the new stock did you read the 
records. of the directors relating to the new stock—the increase? 

Ans. I did not. | 

Cross-int. 89. Did you have a conversation before you took the 
new stock with Mr Benyon? If so, state all of it. 

Ans. I hada very brief conversation with him. First he wanted 

more for the stock than what I was willing to give. I after- 
109 wards went in and made the bargain with him for 105. I 
think I have given all the conversation I remember. 

Cross-int. 40. Did you confer with any one else on the subject be- 
fore you took the stock ? 

Ans. I did; with Charles Lewis. 3 

Cross-int. 41. Did. you hear of the failure of the bank after it 
failed in the fall of 1881? 

Ans. I did. 

Cross-int. 42. Did you get notice of the stockholilers’ meeting to 
be held Jan. 10, 1882? If so, produce it. 

Ans. I did; I saw it in the paper I think; I haven’t it to produce. 

Cross-int. 43. Did you attend the meeting ? 

Ans. I did not 

Cross-int 44. What did you do about it? 

Ans. Nothing. 

Cross-int. 45 ‘Did any of your neighbors go and attend t: 1f so, 
who? 

Ans. Not as I know of. 

Cross-int. 46. Did you hear or read any report of what was done 
at that meeting? 

Ans. I did not. 

Cross-int. 47. You say you got notice of an assessment. How did 
you get that notice? And produce it. 

Ans. It was sent to me by mail. I don’t know what has become 
of it. 

Cross-int 48. Haven’t you given it to your counsel ? 

Ans. Very likely. 
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Cross-int. 49. Which one of them did you give it to? 

Ans. I don’t know. 

Cross-int. 50. Was it in writing or in print? 

Ans. It must have been in print. 

Cross-int. 51. Did it purport to come from the bank, or from 
whom ? | | 

Ans. It must have come from the bank. 

Cross-int. 52. Upon the receipt of that notice oe did you 
110 do? Stateall you did down to the payment of the assessment, 
and when you paid it. 

Ans. I didn’t do anything till I found [ h: id to pay it, and then I 
came on and paid it. 

Cross-int. 55. Did you do anything about it till you came to Bos- 
ton at the time when you paid it? | 

Ans. I did not. | 

Cross-int. 54. Did you consult with anybody, either verbally or 
by letter, before you came to Boston and paid it? 

Ans. I did. 

Cross-int. 55. With whom? 

Ans. Stockholders of the bank in Thomaston, Sanders Curling, 
William McHyler, Samuel Watts, and John Brown. 7 

Cross-int. 56. After conferring with them you concluded to pay 
it, didn’t vou? 


Ans. After coming up here and having a talk with the manager of 


the bank. 

Cross-int. 57. Who was the manager of the bank you had a talk 
with? | | 

Ans. Mr. Needham. 

Cross-int. 68. You were told, were you not, that if the assessment 
were paid the bank would go on again? 

Ans. I was. 7 

Cross-int 59. And you were told the object of making the assess- 
ment was to make the bank solvent again, were you not? 

Ans. Yes. 3 

Cross-int. 60. And also that 1f it wasn’t paid the bank would have 
to go into the hands of a receiver? 

Ans. Yes. 

Cross-int 61. And you was told if it did go into the hands of a 
receiver the stockholders would have to pay an assessment, were you 
not? 

Ans. Yes. 

Cross-int. 62. Did you inquire Into or examine what the directors 
or stockholde 1s had done with regard to the assessment? 

Ans. I did. 

Cross-int. 63. What did you inquire, and what were you told? 
11] Ans. | inquired if the directors had all paid, and I was 
told that they had. 

Cross-int. 64. Did you make any inquiry as to how much of the 
increased capital had been paid in; if so, what did you inquire, 
and what were you told? 

Ans. I inquired if the directors had paid in a hundred per cent., 
and I was told that they had. 
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Cross-int. 69. You mean that you inquired whether they had paid 
in the hundred per cent. assessment which you were paying’ 


Ans. Yes. 
Cross-int. 66. My question is whether you inquired anything 


about the capital stock. If so, what did you inquire, and what were 
you told? . 

Ans. I didn’t inguire. 

Cross-int. 67. You have spoken in a previous answer about a Mr. 
Samuel Watts; is he the person whom they call Capt. Watts, and 
the same person who afterwards became a director? 

Ans. Yes. 

Cross-int. 68. Did he tell you at the time you conferred with him 
that he was going in asa director? 

Ans. He did not. . 

Cross-int. 69. He advised you to pav the assessment, didn’t he? 

Ans. He did. : 

Cross-int. 70. Didn’t he tell you that he was at the stockholders’ 
meeting when the assessment was laid? 

Ans. He did not. 

Cross-int. 71. Did he tell you about the condition of the bank? 

Ans. He only said that it was in a dreadful bad state. 

Cross-int. 72. Did you pay any more attention to the matters of 
the bank after you came and paid your assessment? 

(Objected to as immaterial.) 


Ans. | inquired of Capt. Watts about it, and he said that Need- 
ham told him it was in a better state than it ever was. 


(Last part of answer objected to as immaterial and incompetent.) 


112 ~=Direct examination resumed: 
Int. 73. Referring to your answer to Int. 54, please state whether 

you had before that time agreed to take new stock equal to your 

old. | | 

Ans. Yes, I had; by signing the paper which they sent to me and 

which I sent back to Boston, aecording to my recollection. 

Int. 74. Referring to your answer to Int. 58, were you told that 
the only object was to make the bank solvent? And if there was 
another object stated to you please give it. 

Ans. Another object stated was that they would clear me of my 
pens ag that that would clear me from all liabilities. 


Int. 75. What was your object or motive in paying the assess- 
eee | : 

Ans. To clear me from my indebtedness to the creditors of the 
bank. 


Int. 76. Ww ould you have paid that assessment if you had not 

unde aed and believed that your stock could not be: again assessed 

for the payment of the debts of the Pacific Bank, even if it did 

afterwards go into the hands of a receiver? 
Ans. I would not. 


HARVEY MILLS. 
Attest: JOHN G. STETSON, Examiner. 
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1138 Evidence “for Defendant, Taken Pursuant to the Sixty-seventh 
Rule of the Supreme Court of the United States, in Equity, as 
Amended, before me, John G. Stetson, Kxaminer. 


Boston, July 25, 1885. 


Present: Benjamin N. Johnson, Esq., of counsel for complainant; 
A. A. Ranney, Esq., of counsel for defendant. 


Deposition of Linus M. Price. 


Direct examination of A. A. Ranney, Esq., of counsel for 
defendant: | 


Int. 1. Please state your name, and if you are the receiver of the 
Pacific National aa of Boston ? 

Ans. Ber aah M. Price; I am. 

Int. 2. State whether, when you assumed the duties of receiver, 
the eee of the Pacific National Bank came into your hands? 

Ans. They did. 

Int. 3. If you have the stock ledger or the official register of the 
stockholders of the bank, please produce the same. 

Ans. I have the stock ledger and I produce it. 

Int. 4. Turn to the stock Tedger produced and read the same so 
far as relates to Harvey Mills, the =e in this suit. 

Ans. On page 24 is the following : 


“ Harvey Mills, Thomaston, Me. 


1877 

Nev. 1. By lOIMRM cco lec eeeees nek cc IP ee 
1880. : | 3 

san. 1. Ae * ae ee TDL RC fies Se a peeve ene 10 1,000 
1881. 7 

he Ti as a a tae 30 3,000 

114 Int. 5. Will you state whether the Pacific National Bank 


left any other official register of the. stockholders than the 
stock ledger which you have pigeeme a ? 
Ans. I never saw any other. 
Int. 6. Whether any one came into your hands other than that ? 
Ans. No. | | 
Int..7. State what the book which you produce purports to contain. 


(Objected to.) 

Ans. It purports to contain a complete record of the stockholders, 
or the stock standing in the name of the stockholders, at the time 
of the failure of the Pacific National Bank. 

Int. 8. I see it is marked and you eall it a “ stock ledger.” Look 
and see if it is a ledger that purports to be posted from any journal; 
and, if so, state from what journal. | : 

Ans. The book is marked “Stock Ledger No. 1,” and it is probably 
posted from the book known as the transfer book. 

(Answer objected to as “neney probabilities and not what is known 
to the witness.) 
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Int. 9. Have you the transfer book to which you refer; and, if so, 
will you produce it ? 

Ans. I have, and will produce it. It is at my office, and I have 
sent for it, and it will be here soon. 

Int. 10. Will you state whether there came into your hands, 
among the other books of the bank, a certificate book or books; and, 
if so, will you produce it or them ? 

Ans, I found two books entitled “Stock Certificates,” which I 
produce. 

Int. 11. State what they purport to be and to contain. 

(Objected to.) 

Ans. They were originally blank stock certificates which were 
filled out in the usual form, with the name of the stockholder who 
originally subseribed or afterwards purchased stock, and the certifi- 
rates as issued are represented by stubs containing the number of 
the certificate, its date, and to whom issued. 

Int. 12. Will you please state what you find in said certificate 

book relating to stock issued to said Harvey Mills? 
115 Ans. I find stubs corresponding to the entries on the stock 
ledger down to the last entry of Oct. 1, 1881, the stub corres- 
ponding to which is as follows: 
#30. 
No. 857. 
Date, Octo. 1, 1881. 
Issued to Harvey Mills, of Thomaston.” 


Int. 15. Please state whether the books show from whom Harvey 
Mills aforesaid got the rights to the stock taken ? 

Ans. I found no record of sale or transfer of rights to new stock. 

Int. 14. State whether this is one of the books which came into 
your hands, as receiver, with the books and papers of the Pacific 
National Bank. 

Ans. It is. 

Int. 15. State what it purports to contain. 


(Objected to.) 


Ans. It purports to contain a record of sales and assignments and 
transfers of stock by the sellers to the purchasers. 

Int. 16. Turn to the book and see whether there is anything there 
showing a transfer to Harvey Mills. 

Ans. I find transfers corresponding to the entries in the stock 
ledger amounting to twenty shares. I find no transfer correspond- 
ing “to the last entry of Oct. 1, 1881, of thirty shares, that being new 
stock. 

Int 17. It seems to appear that Harvey Mills had twenty shares 
only of old stock, and that the rest of his shares was new stock. Is 
there anything on the books to show when Harvey Mills got lis 
rights to new stock beyond the amount of his old stock ? 

Ans. I have found no record of the sale, or transfer of rights to 
new stock. 

Int. 18. State what amount of deposits there was made in the bank 


| | 
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by parties other than national banks and savings banks between the 
time when the bank resumed in March, 1882, and the time when it 
failed on May 20, 1882. In answering, please give a list of the de- 


positors and amounts, and annex it to your deposition. 


116 Ans. The amount was $2,388,617.21. I furnish a list as 
- follows: 3 ' . 
List of Depositors and Amounts Deposited Between March 18 and May 
20, 1883. 

TONGS PIO a a hich cd hn im hie wie maine $40 79 
Charles A ree oie ie send unten 1,360 00 
We NT a ia inc he cn Coe 1,499 75 
soston & Breckenridge Smelting Co._------------- 50. 00 
TS TE Se cea snd i es oo Sc ees 5,642 88 
i. 3. Bee Ws cn San aa _ ERE ee agmeneer Saar Se 2,885 28 
Bieck Bald ven @ ie (tek sce 23,994 O1 
PACTY: TOOUNI Fisk aide Sich aoe ces latiinihiabsiccdtndcacmae 2,011 57 
Me: hy Eee ee a eb oe se i 28,810 00 
Augustin 5. Bemis--_-- -- CENTS BRE NOE eo ee OR ae 2,066 89 
Ne i re is wil 225 00 
oF Teo aN ca ap a on cil eg oh ati es ed vanes 9,358 92 
es A a saa aire A eG sow tw nee 39 53 
SONNE SION secey 5 S w dk wee ie en were Pete 1,402 90 
Ba 52s Se TE Ses aati deh awe adn 3,440 TO 
Brnewsck TAG Oh a. hs oe a ote an ces 1,637 26 
BONY, END Dan plensieceleae reese ns Sel tae wo a ermine 190 00 
th BOGOR os sn ne ue a es dg a 1,161 88 
Isaac H. Boardman-.-_-.--..-..-- Berea a pie er ta ee 1,157 74 
Be Ae ik I ho ae sos es Sane -o aeiem 55 83 
Boston & Eureka Mining Co._..------- ------ .--- 1,019 35 
Beston Marine Inedrance Co. ........_. ....i..... 15,000 00 
Boston Loom -@ RA (ess on he en eens 878 82 
Boston Suspender Co. ---- ----- pl ielelas iene stores wie 4,046 55 
COrhet Do ia wn wins hel ava eccehraenil 9,932 31 
UC. N. Carter & Co... YEE A aE RE ONG See NEE SEN 42,471 41 
By: We Cart. OE ose wes TARR AN NRE Manes, Sea 881 54 
Carruth & Dearborn, trustees....... ....-..-------- 7,600 00 
L. KB. Chase... Pes DETER AEST aire Pe SY RES ERE 2,985 15 
PURI Se esti Sal i wi sd, se ticles momen ec ie 90,016 380 
RITE CN ois ie wei.” ee oe 
Continental Stained Glass Works__---~ ._.------- 145 73 
ae Ve ai en ie e waiite 1,327 47 
re i i ines nd wie ba a al | 2,400 00 
Coburn Brothers.__-~- ---..... ahha tee acacia Masi 52 00 
N. H. Coleman & Co..--.____---- nO ee PE ah De 9,924 20 
SOT ECO: ci ieee necncnn’ meen kwcs 26 61 
I ie ce ee stalk cag eel wae ete nll 318 00 
E. T. Cushman -_--~- Seere ee Pa SESE TUE Ce eee 18,067 20 
RE Ee 6 I ao iianks erin inn mene 2,460 44 
FS a cae sane win mp ein mee n | 990 00 
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Attest: JOHN G. STETSON, Examiner. 
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Boston, Aug. 19, 1885. 


It is : agreed that the questions and answers in this case are sub- 
ject to all legal objections by either party the same as if taken at the 
time of their being put and given, except objections to matters of 
form. 

Attest : JOHN G. STETSON, 


Examiner. 
122 Prayer for Reversal. 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Harvey MILLs 
: No. 2181. 
Linus M. Price, Receiver. 


To the honorable the justices of the Supreme Court of the United 

States: 

Respectfully shows to your honors the appellant, who is the com- 
plainant in the above-entitled cause, that he filed his bill of com- 
plaint in said circuit court on June 8, 1885, wherein he averred that 
he had in equity fully satisfied and extinguished a certain alleged — 
liability which the defendant was at the time of the filing of said bill 
seeking to enforce against the complainant by an action at law in- 
stituted and still pending in said circuit court, and wherein he prayed 
that the defendant might be enjoined from further prosecuting said 
action at law. 

The defendant filed his answer to said bill on June 8, 1885, and 
issue was duly joined thereon by the complainant’s replication filed 
on June 11th, 1885. 

The cause came on to be heard by said circuit court upon the 
pleadings and proofs and was argued by counsel for the respective 

parties; and upon consideration thereof a final decree was 
123. entered by said circuit court ordering the complainant’s bill - 
to be dismissed. | 

The appellant being aggrieved, and having in open court appealed 
from the whole of said decree of the circuit court of the United 
States, respectfully prays that the decree of said circuit court and 
the bill, answer, pleadings, agreed statement of facts, evidence, and. 
proceedings in said cause may be sent to the Supreme Court of the 
United States, and that the said Supreme Court will proceed to hear 
the cause anew, and that the said decree of the circuit court 
and every part thereof, may be reversed, and such other decree made 
as to said Supreme Court shall seem just. 

And this appellant assigns for error in said judgment and decree 
of the circuit court that the circuit court ought to have held and 
adjudged that the complainant had in equity satisfied and extin- 
guished the alleged lability which the defendant was seeking to 
enforce against him in said action at law and ought to have re- 
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strained the defendant from further prosecuting said action against 
the complainant, and that the circuit court erred in not so doing. 
By BENJAMIN N. JOHNSON, 


Of Counsel for Complainant. 


124. ~ Uwnirep States oF AMERICA, ce 
Massachusetts District, i 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and all proceedings in the 
‘ause in equity entitled Harvey Mills, complainant, v. Linus M. 
Price, receiver, defendant, in said circuit court determined. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this fifteenth day of 
September, in the year of our Lord one thousand eight hundred 
and eighty-five, and of the Independence of the United States the 
one hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 
125 | Bond to Party on Appeal. 


Know all men by these presents that we, Harvey Mills, of Thom- 
aston, in the district of Maine, as principal, and James Henderson 
and C. Prince, both of said Thomaston, as sureties, are held and 


firmly bound unto Linus M. Price, a citizen of the State of New 


Jersey, commorant at Boston, in the State of Massachusetts, receiver 
of the Pacific National Bank of Boston, in the full and just sum of 
five hundred dollars, to be paid to the said Linus M. Price, receiver, 
his certain attorneys, successors, or assigns ; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and ad- 
oo jointly and sev erally, by these presents. 
Sealed with our seals and dated the eighth day of September, 

the year of our Lord one thousand eight hundred and eighty-one. 

Whereas lately at a circuit court of the United States, within and 
for the district of Massachusetts, in a suit in equity depending in said 
court between the said Harvey Mills, complainant, and the said 
Linus M. Price, receiver, defendant, decree was rendered against the 
said complainant and the said complainant having obtained an ap- 
peal to remove the said cause to the Supreme Court of the United 
States to reverse the decree in the aforesaid suit, and a citation 
directed to the said defendant citing and admonishing him to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
complainant shall presecute his said appeal to effect and answer all 
damages and costs if he fail to make his plea good, then the above 
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obligation to be null and void; otherwise to remain in full force 
and virtue. 


HARVEY MILLS. LS. 
JAMES HENDERSON. [r. s. 
C. PRINCE. L. 8. 


Signed, sealed, and delivered in presence of— 
J. E. MOORE. 


Approved: 
Le BARON B. COLT, 
U.S. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond. is on file in the 
office of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
| Clerk U.S. C. C., Mass. Dist. 

Endorsed on cover: Massachusetts C.C. U.S. No. 1198. Har- 
vey Mills, appellant, vs. Peter Butler, receiver of the Pacific Na- 
tional Bank of Boston. Filed November 6, 1885. 
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; 
obligation to be null and yoid; otherwise to remain in full force 
and virtue. | 


JAMES HENDERSON. [rs] 
C. PRINCE. Tr. s.] 


Signed, sealed, and delivered in presence of— 


HARVEY MILLS. [L. s. | 
J. E. MOORE. 
| 


Approved : 
Le BARON B. COLT. 
US. Cireuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
Ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the eircult court of the United States for the 
first circuit and district of Massachusetts. 


Attest: JOHN G. STETSON, 
| Clerk U.S. C. C., Mass. Dist. 
Endorsed on cover: Massachusetts C.C. U.S. No. 1198. Tlar- 
Vey Mills, appellant, vs. Peter Butler. reeeiver of the Pacifie Na- 
tional Bank of Boston. filed November G. 1885. { | 
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1 © Unrrep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, Greeting : 

[Seal of the Circuit Court, Massachusetts. ] 

secause in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you 
between Linus M. Price, of Newark, in the State of New Jersey, a 
citizen of said State, receiver of the Pacific National Bank of Boston, 
plaintiff, and Harvey Mills, of Thomaston, in the State of Maine, and 
a citizen thereof, defendant, in an action of contract, a manifest error 
hath happened, to the great damage of the said defendant, as by his 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your-seal, distinetly and openly, 
you send the record and proceedings aforesaid, with all things eon- 
cerning the same, to the Supreme Court of the United States, together 
with this writ,’so that you have the same at W ashington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
herein to correct that error what of right and according to the laws 
and custom of the United States should be done. 

Witness the Honorable Morrison Waite, Chief Justice of the 
said Supreme Court, the eighth day of September, in the year of our 
Lord one. thousand eight hundred ‘and eighty-five. 

JOHN G. STETSON, 
Clerk of the Circuit Cowrt of the United States, 
District of Massachusetts. 
Allowed by— 
Le BARON B. COLT, 
Judge U.S. Cirewit Court, First Judicial Circuit. 


2 Cireuit Court of the United States. 


District OF MASSACHUSETTS, 88: 


And now, here, the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court 
of the United States in and for the district of -Massachusetts, have 
hereto set my hand and the seal of said court this fifth day of Oc- 
tober, A. D. 1885. 

[Seal of the Circuit Court, Maseac husetts. ] 


JOHN G. STETSON, Clerk. 


]—1242 
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3 Declaration. (Filed with Plaintiff’s Writ.) 


UNITED STATES OF AMERICA, | _- 
‘ie. 
Massachusetts District, 

At a circuit court of the United States for the first cirenit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Friday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty -five, before the Honorable Le 
Baron B. Colt, circuit judge. 


Linus M. Price, of Newark, in the State of New Jersey, and a Citi- 
zen thereof, as he is Reeciver of the Pacific National Bank of Bos- 
ton, Plaintiff, 

v. 

Harvey Mitts, of Thomaston, in [the] State of Maine, and a Citi- 
zen thereof, but now Commorant of Boston, in the District of Mas- 
sachusetts, Defendant. 


In an action of contract. 


4 Plaintiff says that the Pacific National Bank of Boston here- 

tofore, and prior to the acts herein mentioned, was duly organ- 
ized and authorized to do business as a national bank or banking as- 
sociation under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” ay)- 
proved on the gd day of June, A. D. 1864, and wiich said provis- 
ions are embraced in title sixty-two of the Revised Statutes of the 
United States, located and having its banking house at Boston, in 
— State of Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
reney and receive deposits of money, discount negotiable paper, and 
generally to transact the business of a national b: anking association, 
as authorized by the aforesaid act of Congress ; that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of May, A. D. 1882, large debts and liabilities, and 
that, to wit, on the 22d day of May,. ‘A. D. 1882, the Comptroller 
of the Currency of the United States was satisfied from a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as afores aid, did, to wit, on the 22d 
day of May, A. D. 1882, and as authorized and empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 30th day of June. A. D. 1876 
duly appoint the said Linus M. Price receiver of all the property, 
books, records, and assets of the said banking association, as is 
provided by law. And the said Linus M. Price accepted said ap- 
pointment ‘and duly qualified as such receiver aforesaid, and exe- 


PPT ereeeminace ag PO NAR AO Go ae 


east re Re 


tT REREAD ONT IPP 


PETER BUTLER, RECEIVER, &C. 3 


cuted such bond and with such surety as required by the laws 
of the United States and approved by said comptroller, and which 
said appointment more fully appears by a copy thereof hereto 
annexed, marked “ Schedule A,” or to the ‘original of which, ready 
to be produced in court, the said plaintiff craves leave to refer; that 
thereupon the said pla Lintiff, under the direction of the said com p- 
troller, took possession of the books, records, property, and assets of 
every description of the Pacifie National Bank of Boston aforesaid, 
and has ever since been, and is now, engaged in collecting and con- 
verting the assets thereof and disch: arging in other respects ‘the lawful 
duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are Insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid, and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stock holders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff farther avers that the said Comptroller of the 
Currency did ascertain and determine, upon data satisfactory to him, 
that the assets and credits of said association were insuflicient to pay 
its said debts and liabilities, and that, in order to provide the 
money necessary to pay said debts and liabilities of said asso- 
ciation, it was necessary to enforce the individual liability of the 
shareholders of said associ: ition, as provided by the aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151 
U. S. Rev. Statutes); and that said comptroller, in pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November, 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully appears by a copy of the order making the same 
hereto annexed, marked “Schedule b,’ or to the original thereof, 
ready in court to be produced and to which the said plaintiff craves 
leave to refer. 

And the said plaintiff further avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against 
the said shareholders, including the defendant, to enforce their said 
personal lability, and to that end has ordered and directed the said 
plaintiff! to institute in the proper court or courts such suit-or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner snd to the extent provided 
by the twelfth section of said act (section 5151 U.S. Rev. Statutes)\— 
that is to say, the rate of one hundred per cent., hereinbefore 
specified. 

And the said plaintif further ; avers that the said defendant saw, 
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at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its c: ipital stock to the amount of fifty 
shares, of the par value of one hundred dollars per share, and of the 
aggregate value at par of five thousand dollars, and held, or was 
entitled to hold, in his possession or control the usual stock certifi- 
cates, as such shareholder in said banking association, and that, to 
wit, on the first day of December, A. D. 1882, the said plaintiff made 
demand in writing upon the said defendant as such shareholder for 

payment of the sum of five thousand dollars, the amount of 
5 said assessment so made as aforesaid under and by virtue of 

the order of the Comptroller of the Currency, hereto annexed 
and marked “Schedule B,” as aforesaid. 

And the said plaintiff avers that, by reason of the eee en the 
said defendant has become and now is indebted and hable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant ‘at the 
time of the declared insolvency, failure, and suspension of said 
banking association as aforesaid, and which said Hability or 
indebtedness of the defendant amounts in the whole to the sum of 
five thousand dollars, which said sum of money so due, owing, and 
payable to the said plaintiff as receiver aforesaid, though often 
requested, the said defendant has not paid the same, or any part 
thereof, but has wholly neglected and refused, and still does neglect 
and refuse, so to do. 

The defe ndant owes the plaintiff the said sum, with interest thereon, 
which is demanded. To the damage of said plaintiff, as he says, 
the sum of ten thousand dollars. 

Scuepute A. Referred to in foregoing declaration. 
WASHINGTON, May 22, 1882. 

Whereas it appears from the report of proceedings of the Fear of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of M: issachuse ‘tis, ata meeting 
held on May 20, 1882, that the said bank is insolvent, and being 
satisfied that the said bank is insolvent and unable to pay its just 
and legal debts: 

Now, therefore, I, John Jay Knox, Comptroller of the Currency, 
in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 30, 1876, do hereby appoint Linus 
M. Price receiver of the Pacific National Bank of Boston, with all the 
powers, duties, and responsibilities given to or im posed upon a re- 
celver under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. 

In witness whereof I have hereunto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
A. "D. 1882. ; 

[L. 8. ] (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


or 


PETER BUTLER, RECEIVER, &C. 


ScHEDULE B. Referred to in foregoing declaration. 


In the Matter of “Tur Pactric NarronaL BANK OF Boston,” 
MASSACHUSETTS. 


To all whom it may coneern: 

This is to certify that I have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Massachu- 
setts, aforesaid, and of its assets and liabilities, and I do find and 
determine, upon data satisfactory to me, that in order to provide 
the money necessary to pay the debts of said association it is neces- 
sary now toenforce, to theextent hereinafter mentioned, the individual 
liability of the shareholders of said association provided for by the 
twelfth section of the act of Congress entitled “An act to provide a 
national currency,” approved June 3, 1864, and by sect. 5151 of the 
Revised Statutes of the United States, approved June 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the said 


sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
In tne said association held or owned by them, respectively, at the 
time of its failure or suspension, and [direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
Individual Hability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D. 1882. | | 

Li. 8.) (Signed) JOHN JAY KNOX, 


Comptroller of the Currency. 


6 The writ in this cause is dated the fourteenth day of March, 
A. D. 1883, and was duly entered at the May term of this 
court, A. D. 1883, when and where the parties appearec by their 
respective attorneys. | 
This casue was thence continued from term to term to the May 
term, A. D. 1884, when, on the sixteenth day of June, the following 
answer was filed: 


Defendant’s Answer. (Filed June 16, 1884.) 


And now comes the said defendant, and, for answer to the said 
plaintiff’s writ and declaration, denies each and every allegation 
therein contained; and this denial is intended to apply to all the - 
allegations regarding said plaintiff’s appointment and authority as 
receiver as well as to all other material allegations in said writ and 
declaration contained. 

And, in addition to such general denial, the defendant further 
denies that at the time of said alleged insolvency, failure, or suspen- 
sion of said national banking association and of said alleged decision 


6 ; HARVEY MILLS VS. 


and order of the Comptroller of the Currency he, the said defendant, 
was a shareholder in said banking association, or held, or was en- 
titled to hold, any certificate or certificates of any shares of its capital 
stock. 
— And the defendant further denies that any ak shares or certifi- 
cates of stock as were issued to or held by him, if any such there 
were, were ever legally or properly issued, or were ever valid or 
existing shares or certificates of stock. And he says that such shares 
or certificates of stock, if any there were issued to him, or held by 
him, were illegally issued in violation of law, and cannot therefore 
form the basis of any lability to assessment or other personal Na- 
bility, as claimed by said plaintiff. 

And, further answering, the defendant says that the assessment 
upon said stock or shares set forth in the plaintiff’s declaration, if 


any such was ever made, was an unlawfal and void assessment, and 


that no action lies to recover the same by said plaintiff. 

And, further answering, the defendant says that in the month of 
January, 1882, he received notice and information from the Comp- 
troller of the Currency of the United. States and his agents, then 
being in the lawful possession of said bank and all the assets, rec- 
ords, and books of account of said banking association, with the 
duty imposed upon them to ascertain and report the standing and 
condition of said bank, that said bank was insolvent; that its capi- 

tal stock was wholly lost; that the debts and liabilities thereof 
7 were greater than the whole amount of its assets and its cap- 

ital stock, and that said bank must pass into the hands of a 
receiver, and the payment of an amount equal to his capital stock 
in said bank at its par value would be then demanded of each stock- 
holder under the provisions of section 5151 of the Revised Statutes 
of the United States, and enforced under the provisions of section 
5234 of said statutes, for the payment of said debts and liabilities, 
unless said stockholders would voluntarily pay such amount, to be 
applied as aforesaid, thereby relieving themselves from any further 
liability under said section 5151 of the aforesaid statutes. Where- 
upon the defendant, relying upon such representations and assur- 
ances of said comptroller and his agents aforesaid, voluntarily 
paid, upon each and every share of the capital stock of said associ- 
ation owned by him, a sum of money equal to the par value of each 
of said shares, for the purpose of paying, and which was applied in 
payment of, the debts and liquidating the habilities of said associa- 
tion, whereby the defendant fully satisfied and discharged all the 
hability imposed upon him by said section 5151 of said statutes 
and became fully discharged from the liability set forth against him 
in the plaintiff’s declaration; and in consequence of which payment 
the defendant says that the said Comptroller of the Currency had 
no power or authority to make, order, or levy any such assessment 
as is described in said declaration. 

And the defendant,.further answering, says that he has fully paid, 
satisfied, and discharged the alleged claim and hability set forth 
against him in the plaintiff’s declaration. 

And the defendant, further answering, says that in January, 1882, 
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the stockholders of said association voluntarily made an assessment 


upon all the shares of stock by them held therein, to the amount of 


one hundred per centum upon the par value thereof, which said 
assessment upon the shares held by the defendant was paid by him, 
and the money so paid appropriated to the payment-of the debts of 
said association, whereby the defendant was discharged from the 
liability set forth in the declaration, and said comptroller deprived 
of the power to make or order any such assessment as is described 
in the declaration. 

And, further answering, the defendant says that in 1 the month of 
September, in the year ISS1, an attempt was made by the directors 
of said banking association to increase its capital stock to one million 
dollars by the issue of 5,000 shares of new stock; that said attempt 
was never earried out or perfected; that new stock in said banking 
association, with a capital of one million dollars, was never issued, 
but that certain other so-called new stock was { fraudulently, irregu- 
larly, and illegally issued, and that in ignorance of the “facta the 
defendant became ‘the holder of some of said so-called new shares ; 
that the defendant was induced to become. the holder of said s0- 
called new stock by fraud, and by being induced to believe, and 
believing, that the same was regularly and legally issued to the 
amount of 5,000 shares ($500 000), and that at the time of such issue 
sald bank was solvent: whereas in fact said shares were not issued 
to said number or amount, nor in conformity to law, and said 

bank was then deeply and wholly insolvent. 
8 And, further answering, the defendant says that whatever 

cause of action ever existed upon any such shares of stock 
as are described in said declaration existed upon stock held by the 
defendant as executor, administrator, guardian, [or] trustee, and that 
this defendant in said capacity has not in his hands any assets with 
which to pay said assessment, or any part thereof, and that this de- 
fendant is not personally Hable therefor. 


sy his attorney, BENJAMIN N. JOHNSON. 


‘This cause was thence continued to the October term, A. D. 1884, 
when, on the elev enth day of November, the following agreement 
was filed: 


Agreement to Waive Trial by Jury. (Filed November 11, 1884.) 


In the above action the parties thereto waive a trial by jury and 
agree that said action be submitted to the court. 
A. A. RANNEY, 
| Attorney. for Plaintiff. 
BENJAMIN N. JOHNSON, 
Attorney for Defendant. 


This cause was thence continued to this present term, when, on 
the third day of September, A. D. 1885, the same comes on to be 
heard and is fully heard by the court. Thereupon the court make 
their findings of facts in this cause and direct that the same be filed 
as of Septem ber 8, A. D. 1885, and the same are filed accordingly as 
follows : 
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i) Findings of Facts by the Court. (Filed as of September 8, 1885.) 


The court makes the following findings of facts—Le Baron B. Colt, 
circuit judge: 


Statement of Facts Found by the Court. 


The Pacific National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and located in Boston. Its articles of associ \- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 2 
are hereto annexed. 3 

The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to a sum not exceed- 
ing $1,000,000. The capital of $250,000 was paid in cash, and said 
bank commenced and continued © the banking business with that 

capital until the eighth day of November, 1879, when its capital was 
increased to $500,000, and the increase paid in in cash, and said bank 
continued its business until on or about the thirteenth day of Sep- 
tetnber, A. D. 1881, when certain proceedings were had with reference 


to a further increase of the capital stock to $1,000,000. These pro- 


ceedings were as follows: A vote was passed at a mecting of the 
directors of said bank held in Boston Sept. 15, 1881, increasing the 
capital stock to $1,000,000, a copy of which record of the meeting 
is hereunto annexed, marked “ Exhibit 3.” 

The board of directors consisted at that time of bale persons, 

A notice of tne passage of that vote was sent by the cashier of 

said bank to each stockholder, a copy of which is hereunto annexed, 

marked “ Exhibit 4.” 

The whole amount of the increase of ¢ ipital to $1,000,000, being 
$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 


whole amount of such proposed increase of the capital to 


10 $1,000,000 had been paid in; and the comptroller never issued 

a certificate stating that said capital stock had been increased 
to the amount of $1,000,000. voted on said thirteenth day of Septem- 
ber, 1881, as hereinbefore stated; nor did said comptroller ever certify 
his ‘approval of such increase, or that it had been duly paid in asa 
part of the capital of said association, and no action was taken by 
him respecting any increase of stock from that of $500,000, except as 
hereinafter stated. 

Only $461,500 of said prope ised increase of $500,000 was ever 
subscribed, taken, or paid in, all of which was paid in prior to Nov. 
18, 1881, and was used in the general business of the bank with 
its other funds. 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 
failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly appointed examiner of national banks, 
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having made an examination of said bank, reported its condition to 


the Comptroller of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge and possession of said bank and 
all its funds, assets, records, and books by said comptroller. Said 
bank remained under the exclusive charge and in the possession of 
said Needham, with its doors closed to business, until on or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
ceived or paid out on account of the bank, except under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the possibility of reorganization ; * * * ‘the stockhold- 
ers must, in any event, for the time being, sink their entire capi- 

| tal. * * * My view of the situation, from the first, has been 
11 of the most serious character. Much of the paper upon which 

reliance 1s placed to me looks doubtful, and I am yet to’ be con 
vineed that the losses may not approximate $1,7: 50,000, possibly 
more. | 

A copy of said report, except the schedule annexed to it, is an- 
nexed, marked “ Exhibit 5.” 

Dee. 13, 1881, the comptroller sent a letter to Needham, a copy of 
which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “ Exhibit 7.” 

A copy of the resolution passed by the directors, and forwarded 
to the comptroller, Dee. 14. 1881, and referred to in Needham’s said 
letter of Dec. 14, 1881, is hereunto annexed, maked “ Exhibit 8.” 

During the suspension of said bank, viz., Dec. 13, 1881, the direct- 
ors of said bank passed the following vote, viz: : 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased 
to one million dollars, and that stockholders of this date have the 
right to take the new stock at par in equal amount to that held by 
them ; | : 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and 
paid in; 

And whereas $38,700 thereof has not been taken and paid in: 

Voted, That said $38,700 of said stock be, and is hereby, can- 
celled and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,300, 
and that the whole amount of said 1 increase has been paid in as part 
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of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 

On the same day J. M. Pettengill, casnier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Curreney, sworn to by 
the cashier, viz: 

12 Pactric NATIONAL BANK OF Boston, 
December 15, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

It is hereby certified that the capital stock of “ The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 

sand three hundred dollars, all-of which has been paid in, and that 
the paid-up eapital stock of said bank now amounts to nine hundred 


[and] sixty-one thousand three hundred dollars. 
SEAL. | J. M. PETTENGILL, Cashier. 


Which was accompanied by a copy of the foregoing vote of the 
directors passed Dee. 15, 1881; upon the receipt of which the comp- 
troller, Dec. 16, 1881, sent to the directors of the bank the following 
certificate : 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
| WASHINGTON, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and _ sixty-one thousand 
three hundred dollars; that said increase of capital has been 
paid into said bank as a part of the capital stock thereef, and 


that the said increase of capital is approved by the Comptroller of 


the Currency. 
In witness whereof I hereunto affix my official signature. 


[ SEAL. | pee JOHN J. KNOX, 
Comptroller. 


There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. 

On the same sixteenth day of December, 1851, the Comptroller of 
the-Currency sent to the Pacific National Bank the following com- 


munication, VIZ: 
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15 W ASHINGTON, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the U nited 
States. | 

In testimony whereof I have hereto subscribed my name and 

caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 


this sixteenth day of December, A. D. “1881. | 
[SEAL. | : JOHN. JAY KNOX, 


Comptroller of the Currency. 


And at the same time forwarded a letter to Examiner Needham as 
follows, viz: 

WASHINGTON, Dee. 16, 1881. 

Sir: Your letter of the 14th inst. is received and contents noted. I 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of approval of the increase in its capi- 
tal stock, thus making the aggregate capital $961,300, upon which 
an assessment of 100 per cent. has just been ordered. 

You will please remain in charge of the bank, either in person or 
by a representative (if the latter your clerk should be selected), 
until the full amount of the assessment shall have been paid in, re- 
porting to me from time to time the progress made in this diree- 
tion. 


Very respectfully, _ JNO. J. KNOX, 
Comptroller. 
Danicl Needham, national bank examiner, Boston, Mass. 
On Jan. 10, 1882, during the time of the suspension of said bank 
the stockholders held their annual meeting, being the only 
14 meeting of the stockholders held sinee Jan. 11, 1881, the 
notice of which was as follows: | 
Pacific National Bank. 

The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 De vonshire street, on 
Tuesday, Jan. 10, 1882, at 11 o ‘clock a. m. 

f 3 M. PETTENGILL, Cashier. 


Which was duly published in the Boston Daily Advertiser. 
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A copy of the record of said meeting is annexed, marked “ Ex- 
hibit 9.” — 

The total amount paid in by the stockholders on the assessment 
agreed upon at said meeting [of] Jan. 10, 1882, was $742,800, and 
was all paid in prior to May 20, 1882. 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying 
debts and expenses, until the tw entieth ds iy of May, 1882, but made 
no losses on new loans during that period. The bank was closed to 
business on said May 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the plaintiff, was ap- 
pointed receiver thereof by the Comptroller of the Currency, and 
has ever since been in charge of said bank and its assets, books, 


papers, and records. 
Record of directors’ meeting, Nov. 19, 1881, is annexed, marked 


“Exhibit 10.” 
Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 


hibit 11.” : 
The report of Needham to the comptroller, dated March 11, 1882, 


‘embracing Needham’s letter to the directors and their reply, is an- 


nexed, marked “ Exhibit 12.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the comptroller, was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 18 

The reports of Needham and directors in this statement 

15 state correctly the assets and ability of the bank at the time 

reported, but the assets did not prove of the value therein 
stated. 

The amount due depositors March 18, 1882, was $4,101,565.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1882, was $2,538,617.21. The amount due depositors May 20, 1882 
was $2,052,957.82, of which $62,695.40 is due to new depositors. 

Tie receiver had realized from the assets of the Pacific National 

sank that came into his possession, in cash, $185,266.84, prior to June 
23, 1883, and the best judgment he could form June $ 23. 1883, of the 
value of the remaining assets was $290,000; the nominal value of the 
assets which came into his hands at the time he took possession of 
the bank was about $3,400,000; the actual value of the same assets 
was less than $500,000 : the amount of the liabilities of the bank at 
the time he took possession, on the twenty-third day of May, 1882, 
was $2,400,000. ai 

The assets which were in the bank Noy. 18, 1881, came into the 
receiver's hands when he took possession of the bank, except such 
as had been collected and applied to the payment of the debts and 
expenses of the bank and such as had been surrendered on com- 
promise in settlemert of doubtful assets. 
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16 The bank on resumption failed to secure again the confi- 

dence of the business community ; they found that they could 

do, and did in fact do, very little business in banking, the hank being 

compelled to have a rediscount at other banks of all paper dis- 

counted by it in order to put it in funds with which to meet present 
liabilities. 

“On September 15, 1881, and long before that date, the surplus 
and undivided profits of said bank then and for some time there- 
after nominally standing upon the books of said bank had been 
in fact exhausted, and the capital stock of the said bank had 
been wholly lest through losses by bad debts and by loans im- 
providently made by said bank; * * * in fact, the bank at 
that time had lost its entire capital and was then insolvent; 
* * * said bank when it suspended or failed, Nov. 18, 1881, 
was deeply and hopelessly insolvent; * *  * on Sept. 13, 1881, 
the directors voted an increase of the capital stock, the old ‘stock- 
holders having the right to take up the new stock at par ; the 
actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stoek at par, and 
to pay into the bank money for the same, to the amount of $461,300 ; 

* * the bank after obtaining the sum of $461,300 for said 

new stock continued in business till Nov. 18, 1881, when it 

17 failed; at the time of the failure the capital of the bank had 

all been lost, together with the $461,300 paid in for subserip- 

tions to new stock, that being all which was subscribed for on the 
increase voted Sept. 15, 1881. | 

An assessment was made by the C ‘omptroller of the Currency, and 
demand of payment thereof duly made, as is stated in the declaration 
in this action. 

The whole amount collected of the shareholders by voluntary 
assessment, $742,800, was used by the bank to pay its debts to 
creditors. : | 

Creditors to the amount of $2,104,951.26 signed an agreement of 
extension, a copy of which is annexed, marked “ Exhibit 14,” all 
signed before March 18, 1882. 

Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
gregate to $55,000, in which assets were attached to the amount of 
$156 000, and these suits are still pending. ‘To dissolve these attach- 
ments bonds were given by the bank, one March 24, 1882, in the 
penal sum of $25,000 ; one April 29, 1882, in the penal sum of $20,000 ; 

one March 31, 1882,1n the penal sum of $30,000. On each of 
18 these bonds Lewis Coleman and John Shepard were sureties. 

To indemnify them against liability as such, assets of the 
bank were placed in their hands to the nominal value of $156,000, 
being a part of the $3,400,000 assets which came into the hands of 
the receiver and are among those classed doubtful by the receiver 

There are new liabilities ¢ contracted serene mon to March 18, 1882 
to an amount of $200,000 (including the $62,693.40 due new deposit- 
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ors), being indebtedness due to individual depositors and to banks, 
and balance due on notes rediscounted. 

The sum of $643,700 only had been paid on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that date, and before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exhibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to creditors of the bank. 


1) tthibits Annexed to Findings of Facts by the Court. 
Eexuipi7 1. 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following articles of association : 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.” 

Second. The place where its banking house or office shall be lo- 

vated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 

Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons—Leon: rd Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses 'B. Tower , Edwin Ray, Kdwin M. Fowle, 5 Henry 
Whitaker, Arthur Sewall, George C Rand, and Abner I. Benyon— 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of ASSOCI jation, and until 
their successors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 

be preseribed by the board of directors not inconsistent with 
20) the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

Fifth. The capital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
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dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars; and in the case of the 
increase of capital of the association each stockholder shall have 
the privilege of subseribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock is 
increased. ‘ : 3 
Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
vashier and suci other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand, ‘hey shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall »e held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 
prohibit, if the directors shall so determine, the transfer of 
21 stock owned by any stockholder who may be liable to this as- 
sociation, either as principal, debtor, or otherwise, without 
the consent of. the board. j 
Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. | 
Eighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 
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In witness whereof we have hereunto set our hands this tenth day 

of October, eighteen hundred and seventy-seven. 
LEONARD WHITNEY, Jr. 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES B. TOWER. 
EDWIN RAY. 
EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By-Laws of the Pacific National Bank. 
Elections. 


Srecrion 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at its banking 
house on the second Tuesday of January of each year between 
22 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication in some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, 
certify under their hands to the cashier the result thereof and the 
names of the directors elect. ie 

Sec. 2. The cashier, upon receiving the certificate of the judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. 

Sec. 3. If for any cause the annual election of directors should 
not be held on the day above named, the board shall order the elec- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- 
ments of sect’s 1 and 2. 


Officers. 


Sec. 4. The officers of this bank shall be a_ president, cashier, 


teller, book-keeper, and such other officers as may be required for 


the prompt and orderly transaction of its business. 

Src. 5. The president shall hold his office, unless he shall resign 
or become disqualified, for the current year for which the board, of 
which he shall be a member, was elected. In case a vacancy shall 
occur in the board of directors during the current year it shall be 


filled by the board. 


ae 
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Sec. 6. The cashier and subordinate officers shall be appointed to 
hold debe offices respectively during the pleasure of the board. 

Sec. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twe nty thousand ‘dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfully 
apply and account for all such moneys, funds, and valuables, and 

deliver the same, on proper demand, to the order of the 
23 directors of the boards, or to the person or persons authorized 
to receive them. | 

Sec. 8. The teller shall be responsible for all such sums of 
money, property, and funds of every description as may from. 
time to time come into his possession as teller, and shall give bonds, 
with satisfactory security, in the penalty of ten thousand dollars 
($10,000) conditioned for the faithfuland honest discharge of his duties 
as teller, and that he will faithfully appply, account for, and pay over 
all money s, property, and funds of every description that may come. 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. ‘The book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. 


Seal. 


Sec. 9. The following is an impression of the seal adopted by the 
directors of this bank : 


(IMPRESSION OF SEAL.) 
Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 


Increase of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subseribing for such 
number of shares of new stock as he may be entitled to subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder should fail to agp for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors an determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


24 susiness of the bank. 
Sec. 12. The bank shall be open for business at such hours as the 


directors shall determine of each day in the year his dt Sundays 


and legal holidays. 
“3B—1242 
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Minutes, 

Src. 13. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be recorded by the 
cashier. 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. : 

Sec. 15. Certificates of stock signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Expenses, 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contraets. 


Sec. 17: All contracts, checks, drafts, certificates of deposit shall 
be signed by the president or cashier. 


Examination. 


Sec. 18. There shall be appointed by the board every six montis, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 

balances on the general ledger, for the purpose of ascertaining 
25 whether or not the books are correctly kept, and whether or 

not the bank is in a solvent condition and ean properly pay a 
dividend. The result of said examination shall be reported to the 
board at the next regular meeting. 


Meetings. 


Sec. 19. The regular meetings of the board shall be held on such 
days as the directors may determine. Special meetings may be 
called by the president or cashier. 


(uorums. 


Sec. 20. A majority of the directors, including the president, shall 
be a quorum to do business. 

Sec. 21. These by-laws may be changed or amended by a vote of 
two-thirds of the directors. ; 
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EXHIBIT 5 
Turspay, Sept. 13, 1881. 
Present: Messrs. Benyon, Coleman, Dyer, Shepard, Cassidy, Whit- 
aker, March, and Fowle. 
Discounted notes per record 51, Nos. 139 to 168, were approved. 
Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 
Attest : J. M. PETTENGILL, Cashier. 


| Exurpir 4. 
A. I. Benyon, president. — 7 J. M. Pettingill, cashier. 


Paciric NatTIoNAL BANK, 105 DEVONSHIRE STREET, 
Boston, Sept. 15, 1881. 

At a meeting of the directors of this bank, held this day, it was 
“Voted, That ‘the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” 
26 Subscription to the new stock will be payable October Ist. 
Parties desiring to anticipate payment will be allowed inter- 

est to that date at four per cent. per annum. 


J. M. PETTINGILL, Cashier. 
EXHIBIT 5. 
Report of Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2373. 

Examiner’s report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. 

A. I. Benyon, president. J. M. Pettengill, cashier. 


Resources: 
Dollars. - Cts. 


1. Notes and bills discounted____----~-~-- sauce L.186,500 27 
i TN a dc es - 96 539 55 
od. U.S. bonds to secure circulation -.-..---------~ 500,000 OO 
4. U.S. bonds to secure deposite ........ ...... _- 
he A: Se OI i ee ek hts 
G. Other stocks, bonds, and mortgages... -------- 
See genet ral remarks. 
7. Due from app’d reserve cain: Sn ap mere 273,900 00 
8. Due from other national banks ______-_-__---~- 151,700 45 
9. Due from State banks and bankers iacacadh <apatreS o3 4,322 84 
10. Banking house--~--. nese eal $ 
11. Other real CII racists nena st 
12. Furniture and fixtures____ .--- 
i3. Current expenses... =.......~- $22,232 7d 
5S SAO BONE foetus cade ale 289 62 
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| : Dollars. Cts. 
£5. FPO IS BiG Side wd inns wemenwcnnsen pits 8,595 75 
IN ca ia is cs mic ta erensi te 08,431 54 
16. Checks and other cash items -.-.-.------ 1,466,248 84 
27 17. Exch’s for C. H., includ’g gold ch’ks._--- : 
Bills of other national banks Bae ees 9 694 00 
ED, Rae ee a rks cdewieccnnwnwaume 
20. Fractional currency (includi’g nickels)_-------- 
21. Specie, viz: | 
7 I ie i ai wi cs $3,049 68 
IN oo i ae crises eons ete 
Gold treasury notes____------- 
| 3.049 68 
De: aE SIT IS cs ica nknn dob de pews 
23. U.S. cert’s of dep. for legal tenders i cs cee aI ec 
24. 5 p. c. red’n fund with Treas. U.S. -.....-.---_. 15,500 00 
26. Other funds with Treas. U.S..-........-..-.-- 
RO ae oe eid cia icin rman 5,311 19 
a ue al 6,709,709 44 
Liabilities: 
1. Capital stock paid 1 LET CS 
New Sg ee ea Sas SD . ees 461,570 OO 
a CN NN eG pechlnn bie angie bab 74,142 82 
De SMOG ee wintbiecate Winton $65,135 67 
4. Exchange -_---_-.. Pe eae ee ee oe 
Sh MO ale sites esis igs serrate sees ia 
Oe NN micas 
Ta: a IE nie i cts ccc 7,080 05 
42,210 72 
8. Circulation received ._._. -. ._-. — $450,000 00 
On hand and returned____-~ - re an 
| 450,000 00 
9. State bank circulation outstanding --.------— .- ion 
10. Dividends unpaid_----- -. chia: 6: oe actos Vauniniig elieeeinnts 435 00 
11. Individual deposits, viz: 
Bupjees to check... ..........-- $1,062,540 10 
Demand certif’s-..--___ .---.- 1,695,500 30 
SMe CerInones . ....---- 
Certified Gneens .............. 
Cashiers cheeks........_....- 
2,798,140 00 
28 United States deposits... .........-.....- 
7 12 Deposits of U. 8. disbursing officers .__ =. 
420 WO er RS |. ck ek. 1,473,240 18 
15. Due to State banks and bankers_-__.--_____-_-- 137 695 18 
16. Notes and bills rediscounted _-___- -.2.-_-___-_- 685,589 61 
fy Ne own cin 
ce waste are enln 96,879 48 
cy | Sat eee SEES SERPENT UNE ST ERP = TET $6,709,709 44 
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Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried t 
surplus, $14,239.48. 15 


a 


) 


Loans and Discounts. 


On paper with two or more individual or firm names_ $2,265,515 17 
On single-name paper (one person or firm), without 


other I oss Bc eee a ote Genceibedee ce win nana oVU1,518 35 
On mortgages and other real estate pocurity 5... 252,659 17 
On U.S. bonds payable on demand -__------------ 

On other stocks, bonds, ete., payable on demand. ----- 1,366,807 58 


Be a i eS ae 1 


Ineluded in the above are 


Bad debts, as defined in section 5204 of the Revised 

SOUURNUR CO UE Se Mr sess San cen Sap ans inns won a 
Other suspended and over-due paper .~-----~- 371,095 87 
Liabilities of directors (individual and firm) as payers. 204,747 30 

Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes of the U.S., viz: , 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy R. R. bonds, 
$100,000 ; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. 

29 General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. | Geo. N. March. 
EK. M. Fowle. Lewis Coleman. 
Arthur Seward. : Edwin Ray. 
John E. Cassidy. 2 J. H. Whitaker. 
M. P. Springer. John Shepard. 
J. H. Sanborn. — _A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial crisis, such a system might be 
attended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of collater als, many of which I know nothing about. 

During my examination, which continued through many day s, at 
times entire “days, and at times fragments of days, with examina- 
tions elsewhere earried on to a greater or less extent, I saw some of 
the directors, Mr. March and Mr. Whitney, more than any others, 
but to all that I saw I expressed anxiety for the welfare of the 
bank, on account of its loans based on its credit represented by cer- 
tificates of deposit, and the peculiar character of many of its col- 


sm ene een gent tt 
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laterals, about which I knew nothing, and urged the importance of 
a careful examination of the paper and securities of the bank and 
of the president’s manner of doing business. The gentlemen that I 
saw all assured me that my urgently expressed requests should be 
comphed with, and I felt comparatively easy, for | knew that my 


-examination had been thorough, and, if the loans were good, the 


bank was in a healthy and prosperous condition. 

The promises made, however, were never kept ; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. March, who is still.one of the board of directors, if the exam- 
ination by the directors had been made, he replied that it had not ; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“ flew into a passion,” and said, “If the directors cannot trust the 
thorough examination of Col. Needh: am, I will resign.” Other con- 
versations between a member or members of the board and the pres- 
ident was had on this matter, and the examination was abandoned. 
I replied to Mr. March in language substantially as follows: The 
responsibility of the bank is upon the directors, and they can never 
shield themselves by placing it upon the president. 

Had the examination of the directors been made, the 

30) character of the collaterals and the system of doing business 
by the president would have unquestionably been changed, 

and the result would have been different. : 

In reading the reply of the president to the letter of the Comp- 
troller of Feb. 19th, I find that he promised to comply with the 
express wishes of the comptroller, but it was in promise alone that 
the comphance was made. A more reckless management than had 
ever before been conceived almost immediately after began. ‘The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not so much security as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was affected. 

For instance, in September, 1881, he banned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took’ as the only 
security a blank check signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as I could see, might have “been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no a 

Another instance: Oct. 7th 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 

sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called tw enty thousand came 
from, I am as yet unable to ascertain. The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an origi- 
nal debt, and is contr ary to the statute. 

One instance more will be enough to completely establish my 


PETER BUTLER, RECEIVER, &c. | | 23 


charge of reckless management. In October, 1881, the bank loaned 
its credit to Henry Waterman for one hundred thousand dollars, 
and took for security $143,800 of the stock of the Southern Maryland 
railroad, which has no market value, and Is, at the best, a very 
doubtful matter. 

Now, at these times, the bank was absolutely poor, had no money 
whatever to loan, and the only possible advantage it could get was 
the temporay use of the means which its creditthus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one. 

The certificates of deposit, in a large number of instances, repre- 
sent the legitimate deposits of money; many of these draw interest. 
How large a number are certificates representing credit only I am 

unable to determine, but evidently this amount is of great 
o magnitude. I enclose herewith paper marked “A,” which 
will show the individual and total certificates issued. 

In the same way, by the issuance of certificates under promise 
that the money should not be drawn for a period of time, although no 
such expression is indicated on the certificate, the bank has carried 
on, within the last eight months, an enormous real estate business, 
to wit : 


Of the Home Savings Bank it has purchased real estate 


Oe TN a isa sk ccc era hadiediguioei ew ail tere ee 10,000 
From the same bank, real estate in Boston ..... oN Noa 10.000 
From the same, another item of real state in Boston... 4.500 
From the same, Frenech’s wharf---. aes al a le pe hae 22,759 17 
From the Mercantile Savings Institution, real estate in 

SO ki heres axes 1 Se chil hahha coin aiesabbsiica- dati 40,000 


These are all.original and illegal transactions. “The deeds,of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 31st of January, 
1881, and he admitted, in all their presence, that the trade was not 
consummated until F ebr uary, 1881,and that the deéd was dated back. 
Most of this property is subject to mortgages, which the bank must 
carry if it continues to hold, and the bank holds nothing but the 
equities In its assets. 

Together with the directors I have carefully gone over the call 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars, and in marking off what might 
be considered doubtful, we have an aggregate of nearly one hundred 
thousand dollars, which would need time and care, and, if it came 
at all—and very likely a large portion of it might—would come 
very slowly. 

This is independent of the one hundred thousand dollars of Horn, 
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to which J have heretofore alluded, and which has attached to it 
the blank check of John Steward. : 

In the discounts there appears the enormous aggregate of three 
hundred and seventy-one thousand and ninety- five “Soe “overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand do_lars, at the time of my January examination. I herewith 
send a detailed statement, marked “ B.” Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 


The bank has lodged at the Central National Bank of 


Boston, collateral to secure loans amounting to_--~- $238,502 5d 
At the Five-Cent Savings Bank. _- ........-.--..-- 107,000 
Ad TOW, TAO V0 8 ons eee 
At the Howard National Bank —............-2..--- 115,000 
o2 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 

‘ealized to apply to the unsecured liabilities of the bank. 

At the Central National, independent of the indebtedness ack nowl- 
edged by this bank, isa claim of two hundred and fifty thousand dollars, 
dollars, which this bank holds nothing to represent. This claim on 
the part of the Central has the prima jacie evidence of the checks of 
this bank on the Eliot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in. 
possession of the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

I have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. : 

The prospect of litigation to establish this question 1s vel yg good, 

“ Other stocks, bonds, and mortgages” I called attention to in my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced s ale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet which I herewith send, marked “CG.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ D,” which contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtedly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 
great bulk of-the list, to wit: 


NRO COREA 
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Aug. 9th, 1881. Cheek on Broadway National Bank, drawn 


| by Weeks to the order of. Day --~=-- iia 10,006 
“19, 781. Drawn by Weeks to the order of DAs A 50,000 
sept. 3, ‘S81. + : aed 25,000 
Nov. 15, ’81. on | 2 Saar 20,000 
rT rT rT rT: rT Pees | 25,000 
ce cé éé ce ' ‘é Ras fa 50,000 
¢é c¢ «6 : ‘é c< 50,000 
sn ‘Check of Nat'l Security Bank by W ecks 
te: Se OF RE OF EA oo otelinkes 20,000 
Ot “On North Nat. Bank by Weeks to the 
, OFEOT OF TUITE S.. corde winnes cewhiennne 79,000 
hope “On North Nat. Bank by Weeks to the 
order of Day.....~- fk aes 50.000 
* di,” * Ge Mort Nat. Bank by “Weeks to the 
| order of Day_----- DEA STN ate ts Coie ee 877,500 
POCO aa sigs ht scesbuciced Cat pale adslas kai aaa 1,262,500 
33 [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and w as earried in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 

placed in cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 

The check given on the seventeenth was a check in settlement, 
and, according to the books of this bank, represents the entire bal- 
ance due from. Weeks to this bank. 

The transaction of taking checks of this bank on the Eliot National 
Bank, and paying in checks drawn on other national banks which 
went regularly through the clearing, had been prosecuted by Weeks, 
to a greater or less extent for a year. During this long time the 
transactions were made to balance every night. The transactions 
began in a comparatively small and, so far as I can see, in an ap- 
parently legitimate way. From time to time they grew until the 
aggregate reached well into a million a day. 

Tn the earlier history of these transactions, and for a long time 
afterward, reaching into the e arly summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 


crisis precipitated by the assassination of the president, his failure - 


would not have occurred. Be this as it might, there can be no ques- 
tion as to the illegitimacy of these tranactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to da an immense business, can be assigned for the strange 
conduct in allowing these transactions on the part of the president. 
In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and, unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds and the stockholders pay in one millien 
more, I would not consider even the possibility of reorganization, 
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I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders who must, 
in any event, for the time being, sink their entire capital; terrible 
for the directors, who had timely warning from the examiner and 
from the honorable ¢ Comptroller of the Curreney with regard to the 
illegal and careless manner in which the president was conducting 


the | business of the bank, and terrible for the business interests of 


society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to the door of the divseban: who, 
when notice was given, should have persisted in a most rigid exam- 
ination, I come to the cashier. In his custody were the funds of the 
bank. ‘To him was submitted every item intended for the clearing. 


He was a man of long experience. He was taken from a 


o4 neighboring bank, and the directors were influenced in his 

selection by his reputation of a careful and conservative man. 
No one knew better than he that clearing-house checks always repre- 
sented cash. Out of his hands every day passed the checks that were 
given to Weeks, and it was for him to know whether or not he re- 
ceived an equivalent. 

Could it be possible that for months a business of drawing and 
balancing ehecks on the part of Mr. Weeks could have been con- 
tinued from day to day and a man of long and varied experience, 
like the cashier of this bank, have no suspicion? If it is possible to 
imagine that, for the nine months of increasing business of this char- 
acter , the cashie ‘r had no suspicion on the ninth day of August ,18S1, 
when the first check of Mr. Weeks of ten thousand dollars came back, 
there could be excuse no longer; but even then no communication 
was made to a single member of the board of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
we mnt on. 

On the 19th of August a check of $50,000 came back, but still not 


a word from the cashier, and on the third of September another of 


$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confidence must begin somewhere; without confidence there 
‘an be no credit; without eredit there can be no bank; without the 
bank there can be’no extended business. The directors had the 
right to confide in their cashier, certainly to the extent that he would 
not accept in exchange for the funds of the bank in the form of a 
clearing-house check anything that was not the equivalent of money. 
The cashier cannot hide behind the president. He is an indepen- 
dent oflicer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this disaster 
is chargeable to him. 

The “president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 


a ee 
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pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. _ He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and perilous: business. He knew that making loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, ‘loaning by the hundreds of thousands of dollars on question- 
ible security and in a careless manner were all blameworthy and 
reprehensible. He knew that securing the deposit of a life insurance 

company by taking out life policies‘on himself and son and 
do charging the premium of $1,041.05 to the bank was unparal- 

leled in the history of banking. He knew that buying old stone 
taken as debris from city houses and issuing certificates amounting to 
eleven thousand dollars therefor was monstrous and reckless. He 
knew that continuing to prosecute his business in a manner con- 
demned by the comptroller, and without asking the directors to 
share with him in the responsibility, was high-handed and unjustifi- 
able. There is no excuse for these two high, trusted, executive 
officers of the bank. | 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The principal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treated it 
under the head of “On mortgages and other real estate security.” 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collater: ul loans being treated with the 
two-named paper. 

— In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding 1t difficult to determine how much of this 
amount should be treated as “bad debts.” My own judgment is that 
a very considerable amount of the “ other suspended and overdue” 
should strictly be treated that way. 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me information on this point, as it is very important 
in the reorganization ? 


OR elit Ss SE 


Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houses on Madison Square, Boston - ac 
Four bonds of Nantasket Co... cn sn kw 4,000 
One bond Pleasant Valley & Utah_-_---_--..-..--- 1,000 


Taken of stockholder to represent balance due on new | 
stock of the bank and standing in the assetsas..-.  ---- 9,000 
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100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- 

tomer can be WN ee ee eG een i. $0400 
Three notes of W. B. Worcester, 6,000__..---------- ind Se 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
ition I have to say that on the 26th instant I made a statement 

of the condition of the bank to the directors. . This statement 
36 I preferred to put in writing, but as they obje eted to that, fearing 

it might reach the public ‘and thus prejudice their case, I sub- 
mitted it without m: inuscript. On the 29th, at the request ‘of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific Nationai Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into 
this report. The names of the directors, which will be found 
under the head of general remarks, are among the most honored 
names of Boston’s business men, leaving out the name of A. I. Ben- 
yon. My view of the situation from the first has been of the most 
serious character. Much of the paper upon which reliance is placed 
to me looks doubtful, and Iam yet to be convinced that the losses 
may not approximate seventeen hundred and fifty thousand dol- 
lars—possibly more. Although it must be admitted that the dis- 
honored checks of Weeks precipite ated this disaster, it is to me equally 
clear that the enormous issue of certificates as a matter of credit on 
illegal and questionable loans would have brought ruin in the end, 
and that the end could not be far off. In conelusion I can only 
say I have failed to find an explanation of these strange transac- 
tions, and, if not based upon criminality, must be explained by idiocy 
or insanity. I shall advise the Department iinmediately of the con- 
clusion reached by directors. 


DANIEL NEEDHAM, Evam ee 


To the Comptroller of the Currency, Washington, D. C. 


EE LE 
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EXHIBIT 6. 


os 
“J 


OrFICE OF COMPTROLLER OF THE CURRENCY, 
| | WASHINGTON, December 15, 1881]. 

Sir: [ had a conference with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank. 

It is proposed to make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is paid up the 
capital stock will be unimpaired and the bank in possession of 
abundant funds to meet all their obligations. 

I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. 

Very respectfully, JNO. JAY KNOX, 
: Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. 


EXHIBIT 7. 


Orrick Dante, Neepuam, Nationa BANK EXAMINER, 
45 Mink Street, Boston, Dee. 14th, 1881. 

Sin: Your letter of the 13th is at hand. 

In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central National Bank with reference 
to the adjustment of the disputed claim is perfected and an obliga- 
tion is given: by the directors guaranteeing a certain amount “of 
doubtful paper, which amount is : stipul: ated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present Capit al of the bank, as it now stands on the books, would, in 

my judgment, make the bank solvent. 
ate Many of the directors have the fu!l confidence of the pub- 
lic, and, under the conditions I have specified above, I should 
have no doubt of the full ability of the bank to resume. 

In speaking of the present capital upon which assessment must be 
made, I mean the old $500,000, together with the new $461,500, 
making subject to assessme nt $961, 300. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

[ am gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful management will undoubtedly save 
te the bank a large amount which would otherwise be lost. | 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval to place my clerk in 


San, cea, 
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charge during more or less of the temporary absence [ may make in 
continuing my work of examinations elsewhere. 
Verv respectfully, DANIEL NEEDHAM, 
; Nat. Bank Examiner. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. 


xu 8, 
Resolutions of Board of Directors, Dee. 14, 1881. 


Boston, Dee. 14th, 1881. 
At a meeting of the board of directors of the Pacific National 
Bank, held this day at the banking house, the following preamble 
and resolutions were unanimously adopted : 
Whereas on the 18th day of November, 1881, it was discovered 
that the Pacific National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 
And whereas since the date named the directors, assisted 
39 by Col. Daniel Needham, national bank examiner, and Wm. 
J. Best, have been engaged in an Investigation to determine 

the liabilities and assets of said bank ; 

And whereas said investigation enables said directors to fix the 
apparent liabilities at $6,774,635.60 and the assets at the par or 
nominal value of $6,782,558.53, showing an apparent excess of assets 
over habilities to the amount of $7,924.93 ; 

And whereas said assets are not now worth their par or nominal 
value, but would probably realize in cash, with judicious manage- 
ment, $5,308,895.34, which would leave an apparent deficiency of 

$1, AG5, 7198. 26 ; 

And whereas, in the adjustment of the account of the Pacific Na- 
tional Bank w ith the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $515,400, and 
has also agreed to return to the Pacific National Bank good assets of 
said bank now held by said Central National Bank as coliateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1,095,085.71 : | 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reorganized, in order fully to protect all of the interests 
involved ; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the association ; 

And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return $350,000 of additional cheeks in a 
few days: T herefore, 

Resolved, That, in the opinion of the directors of said bank, the 
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interests of both creditors and stockholders require its early reorgani- 
zation. | 

tesolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,300, upon condition that. said Weeks shall return to this bank 
$350,000 additional checks, as agreed, before said assessment shall 
be made. 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the € ‘omptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $155,785.71 out of the assets by them classed as 
“doubtful” and “bad,” aggregating the sum of $1,475,663.19, and 
now treated by said directors as possessing no present money value, 

the condition of said guarantee being that it will cease and 
40 determine so soon and so-far as the said sum of $135,785.71 
shall have been realized from said “doubtful” and “ bad ” 
assets, and said directors shall be held only for so much of said sum 
of $133,785.71 as may not be realized from said “doubtful! ” and 
“bad” assets. 
tesolved, That, in the opinion of said: Jimactioian said assessment 
upon the stock of said association and the said guarantee of 
$135,785.71 will place said association upon a sound financial basis ; 
nevertheless, as time will be required to properly convert the assets - 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
able extension of time for the payment of their sev eral claims. Ree- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500,000, at 4 % per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to perfect said scheme of reorganization. 

A true copy. | | 

(Signed) | EDWIN W. FOWLE, 
7 See’y pro ter. 
Mxnmipir 9. 
Stockholders’ Meeting. 
Turspay, Jan. 10, 1S82—11 a. m. 

The annual mecting of the stockholders of the Pacific National 
Bank was held at 11 o’cloek this forenoon at the bank building on_ 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president, 
Lewis Colem: an, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last mecting were read and 
approved. 

President Coleman briefly alluded to the suspension of the bank 
Nov. 18, and to the cireumstances which led to placing the books 
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and accounts of the bank in the hands of Col. Needham for exami- 
nation. He then introduced the bank examiner, who presented the 
following report: 
Col. Needham’s report. 
In accordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 


present condition of the bank and the history of the year whieh im- 
} i 


mediately precedes it. 
4] ~ On the sist day of January last 1 came to the bank to make 

an official examination. I was welcomed by the president, and 
immediately commenced my work, taking the condition of the 
bank at the close of business that day. I continued the exam- 
ination from day to day and time to time until its final conclu- 
sion—seeing, as I can now recall, only two of the directors besides 
the president, with whom I held conversation. To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what | 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy : | 


Wasninaton, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 
on the 31st ult., has been received. 

The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,585.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve cleari ing- house 
gold certificates, which it holds to the amount of $195,000. TI he law, 


however (sec. 5192 United States Revised Statutes), provides that 


elearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house associ iation, 
shall also be deemed to be lawful money.in the possession of any 
association belonging to such clearing-house association, holding 
and owning such “certificates within the preceding section; and, as 
your bank “does not belong to the clearing- house associ iation, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and it is hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, I must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certificates abov e referred to cannot 
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be counted as any portion of the lawful money reserve of the asso- 
clation. 

The lability of to the bank for money borrowed is reported 
as amounting to ,and, if so, is excessive, contrary to law. Sec. 
5200 United States Revised Statutes provides that the total liabili- 

ties to a national bank of any person, company, corporation, 
42 or firm for money borrowed shall at no time exceed one-tenth 

part of itsactual paid-in capital stock, and to this limit all aecom- 
modations granted by the bank should be confined. The indebtedness, 
if still excessive, must, without unnecessary delay, be reduced to at 
least the preseribed limit. It is stated in the report that , who 
is indorser upon the paper above mentioned, and also upon paper 
of , has himself borrowed from the bank. Theexaminer says 


that upon calling attention to the considerable amount loaned to 


parties, Inv olvi ing to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 


tributed. 
The bank is reported to be liable to the amount. of $898,812.99 


upon demand certificates of deposit, of which certificates amounting 


to $503,500 are said to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $395,512.99, the examiner says: “ Money is borrowed of 
bya hodae of discounted paper as collateral, and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this | 


Issuing of demand cert'ficates, 


and parties securing loans iu this way indorsed the cert*ficates and 
pledge them as collateral. or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly aioe 
other parties and banks. Of course such certificates do not bea 

interest, but the bank loans its credit, and in this way a very eoheici 


erable amount of the demand cortificatos has been issued. I do 


not think this system could be classified as conservative banking. 
* * * In a time of general business embarrassment such a 
system of extended loaning might be attended with peril. . There 
is no better established principle of law than that corporations can 
only lawfully exercise such powers as are specificaily conferred 
upon them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers g riven generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. | | 

See the case of J. & W. Seligman & Co. v. Charlottsville National — 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States eircuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found in the 
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Shaccottien , 1879, number of the American Bankers’ Magazine, 
2 pages 465-469. The practice described by the examiner is 
irregular, and you are notified that it | 


Must be at once discontinued. 


The amount of rediscounted paper reported—$416,312.57—is very 
large, and shows that the business of the association 1s too much 
extended. While the right of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it 1s hoped that the operations of 
your association will hereasver be confined to the use of the means 
legitimately at its command. 

In this connection attention is called to the provisions of sec. 5202, 
United States Revised Statutes. 

The examiner states thas ne criticised a large loan to , being 
fully satisficd that the secui_ty thereof, merchandise, could not be 
held under the paper in possession of the bank, and that he was 
assured that the metter would receive immediate attention. It 
should be properly arranged if it has not been before attended to. 

Piease let me hear fully from you in reply to this letter at an early 
day, end inform me what action will be taken with prnrenee to the 
various matiers herein brought to your notice. 

Very respectfully, 


(Signed) 


@ 


JNO. J. KNOX, 


Comptroller. 
To the directors of the Pacific National Bank, Boston, Mass. 


This communication, together with the answer, was evidently read, 
in whole or jn part, to ‘he members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president | 


In reply : 
: Frs. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 
eS See 
Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by us in reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
lew underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the 
spirit of the law, aud so exempt from censure. We daily receive 
and pay large amounts in our dealings with other banks, and 
44 so have e adopted these certificates for the same reason that the 
other banks did, to save the risk and inconvenience incident to 
an almost continuous handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association is 
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purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 
luw. loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
paid. 

The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regular account with us, prefer red to receive our 
certificates in place of a pass-book showing the transaction. The 
amount held by the * * * was so placed by mutual agreement 
between * * * and the writer, believing this to be 


A more legitimate wavy 


than that usually adopted, of one bank drawing upon another; and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. 

In regard to « loaning our credit,” we have to say that never in a 


single instance has any stipulation been made by us in regard to 


any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. | 

In regard tc rediscounts our position is this: We have a large’ 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 


largely in vogue among banks in this city, of borrowing daily, and 
in some eases oftener, such sums as their neighbors may have to 


spare for the moment, with a lability to be called on for repayment 
at a moment’s notice. * * * In regard to loan of , fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 
plete. 
AD Permit us to add thatin many years of b: sokine experience 
in this city our views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which goes to show, to our mind, that conservatism is a 
relative term, and that which would be considered rashness In some 
cases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 
I remain, your ob’t servant, 


(Signed) A. I BENYON, Pres’t. 
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I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of 

Should be at once rectified, 
ras considered sufficient, and, with a confidence in the light of 
present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 

On the evening of the 18th of November, alter the suspension of 
the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the conaition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 

Its eredit has been loaned in five ways, two of which are not un- 
usual. 

Ist. There have been large rediscounts of paper. The redis- 
counts on the 5lst of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,343.57 ; at the 
time of suspension, Nov. 18, 1881, they amounted to $685,579.61, an 
increase In the nine months and a half of $269,246.04. In redis-’ 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it | : 

46 Possesses only in its credit. 


For instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Nov. 18, 1881, of $13,711. But it 
must be remembered that the bank takes a liability on the payment 
of every dollar of its rediscounts. : 

Itis generally inferred that the rediscounted paper of any bank 


is among the best and most legitimate business paper, and the in- 


dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
ilready having gone to protest. | | 

The second form in which the credit of the bank has been loaned 
has been in vorrowing money on discounted paper and guaranteeing 
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the paper.. This amount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing at a 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed In this way outstanding Nov. 18, 1881, was 
$200,000. 
A third process of loaning the credit of the bank has been to 


arrange, in case a loan is allowed, that a certain amount shall re- 


main-on deposit for a greater or less length of time, thus securing 
for the bank the same amount of e: irnings the bank would secure if 
it had ready money to loan to its customers. ‘This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposits. On the 31st of January, 1881, 
the certificates outstanding amounted to $931,975.17, and on ‘the 
18th of November, when the bank stopped, they aggregated $1,698,- 
916.55. The adv —— supposed to be pe by the bank by this 
process were very great 

Parties taking certificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
have had no chance of securing loansif the money had been paid di- 
rectly from the cash. The temptation to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they standin the light 

to-day, they promised large amounts of poorly-secured paper, 
47 upon which greater losses may safely be calculated. Enor- 

mous amounts were loaned by this process in the few months 
immediately preceding the suspension of the bank, and loans of 
$100,000 at atime, on most questionable, if not absolutely illegal, 
collateral, and in violation of law, were made in several instances, 
and this, too, when the bank had no funds to loan. 

The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equive alent in 
bankable funds. The practice undoubtedly grew from a small be- 


ginning, but 


Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of such checks on New York 
or Boston as might be needed for his day’s business; then checks 
would be drawn by the cashier of the Pacific National, under the 


general direction of the president, and, after being regularly entered, 


would be given to the party in waiting in exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
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suspicion that there was something wrong it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- 
modation brought to the bank clearing-house funds to cancel the 
morning obligations. These New York and Boston funds passed 
regularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 
$50,000 was held back, and on Sept. 8 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advantage. | 

When questioned with regard to the matter the only reply which 
could be obtained was that it was done | 


To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- 
48 posed in the president, the directors had a cashier taken from a 
neighboring bank, of good repute among those who had known 
him long ane well. Upon him they relied for the management of the 
eash, and to him all these facts should have been known; but he, re- 
garding the president as the supreme power, did not stop to criti- 
cise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks, 
against which there was only the name of. one man, aggregated 
$1,262,500. 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. ‘The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centum, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. | 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. 

DANIEL NEEDHAM, 
National Bank Examiner in charge of Pacific National Bank. 
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. I wish, gentlemen, that we met under pleasanter auspices than 
: those in which we asser ble here to-day.. It isalways an unpleasant 
: task to a man to tell another that disaster has overtaken him. . ‘The 
- story, however, must be told by some one. You have had a state- 


e | ment, full and complete, of the transactions which culminated in the 
| suspension of the Pacific National Bank on Nov. 18, 1881. There is 
n nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
r this bank with which to meet its liabilities to depositors and credit- 
e | ors. In ascertaining the liabilities it was necessary to have recourse 


to the books of account. Col. Needham has informed you that the 

; books had not been balanced for a considerable period prior to Nov. 

- 18, 1881. The liabilities, however, have been ascertained with the — 

f utmost care, and when I give you the amount I think you may ac- | 
- cept it as absolutely correct. As to the assets of the bank, I deemed | 
- | it unwise to use the books of account. All that I looked to was the 


'y 


r notes and bills discounted and such stocks and bonds as were to be 
found in the vaults. I have handled, I believe, every note in the 
i . 49 bank, have examined it both as to its form and value, and have 


taken such measures as were possible, and seemed to me neces- 
sary, to ascertain its actual value, a reasonable time being allowed 
to convert the assets. | : 7 
i The nominal value of the assets, divested of every questionable 
item, is $5,764,613.47, and the actual appraised value $5,049,758.82. 


A : * P one 
I have reached these conclusions after blotting out more than $750,- 
A 000 of claims against one man in this city, and treating as an asset 


only the sum which we know will be paid in probably to-day, but 
‘ certainly within the next forty-eight hours. — 

) The liabilities consist of three classes. First, there is a liability 
upon circulation ; second, to depositors and creditors, which includes 
| open accounts, demand certificates, rediscounts, and. loans by banks 
| and bankers to the Pacific. The whole amount of the liabilities 
under the second head is $5,154,592.21; the liability to stock- 
holders is $961,300, and upon circulation $450,000, making a total 


ee of $6,565,892.21. Deducting the estimated value of the assets from 

5 the habilities, we find an 

. Apparent deficiency 
y (a. 
of $1,516,155.389. I say “apparent” because a very considerable : 
) portion of the sum named wecan offset by exchanging securities and 
discounted paper, classed by us as“ doubtful,” anc which do not appear 

y in the estimated value of the estate of the bank, for demand certificates 

and cashier’s checks now outstanding. I have traced many of these 


| transactions, I think a majority of them, and have come to the con- 
Pye clusion that we may safely assume to exchange the doubtful 
assets for the obligations of the bank, about $370,000, which would 
go to reduce the deficiency. As to the remainder of that de- 
ficiency, I have proposed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hundred per 
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cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the stock which they 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not collected, then 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management of this 
bank borrowed money, the collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 
in which I have just stated. 
50 Independently of the assets, which we consider doubtful, 
there is about $750,000 of a claim, as already intimated, which 
we take no notice of whatever, and which some of the best-informed 
men in Boston say is likely to yield a very considerable amount to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to 


Readjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that is a mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the books, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000, as 
compared with their condition on the night of the 18th of Novem- 
ber, 1881; that is to say, promises of individuals and corpora- 
tions to which there is no collateral, the promise being of little 
or no value, have been strengthened by guarantees or indorse- 
ments, or by the putting in of good collateral, in the sum of $500,000. 
There are other ways in which the directors have greatly improved the 
condition of the bank; and if their plans should meet with your 
approval, as they have had the hearty approval and indorsement of 
the Comptroller of the Currency, I repeat the remark of a minute_ 
ago, that I see no reason why this bank may not in a short time 
resume business in a condition which can hardly fail to make the 
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assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. 

In this connection, as an evidence to you that everything has been 
done, thus far, that was possible 
51 To secure the interests 
not only of the depositors and creditors, but also of the stockholders, 
I should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in cash, 
I think, $100,000. This, of course, will go as soon as it ean be real- 
ized upon to help make ‘good this great breach in your assets. I 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, 1t seeming unwise to regard them as worth 
anything. 

There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I-ean assure you 
that everything that is jn this bank has been thoroughly sifted. 

(ueries. 

A STOCKHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? 7 

Mr. Besr: I am not able to answer that question. I had no con- 
nection with the bank until about the 28th of November, ten days 
after the failure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
in the name of a corporation of which I am president amounts to 
about $260,000 or $270,000. : 

QQ. Over what period does this indebtedness run? 

Mr. Best: I think some losses of the bank originated in trans- 
actions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of . 
one of its debtors on Nov. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? 

6—1242 
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Mr. Best: That is a question I cannot answer. I have only ad- 
dressed myself to ascertaining the bank’s, condition on the 18th of 
: November. 

o2 Q. That question has not, then, been looked into by you at 
all? | 

Mr. Best: No,sir; I have only addressed myself to the one date, 
Nov. 18. 

ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. Besr: I am ata loss to know how to answer that question. 
I am not, myself, a stockholder, but should the bank. go on I am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment snall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at tne ex- 
piration of that time, the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and I am hopeful—my hope being based upon such knowl- 
edge as | have been able to glean by my labors here—that before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselves raise the money 
for the assessment without difficulty. 

Q. I desire to know whether the cashier has not given a bond, 
- and, if so, for how mucn, and whether iis securities are good. 

Mr. Besr: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
anu that the directors were of the opinidn that it was executed ; but, 
since the suspension, it has been found that the bond was not ex: 
cuted. Tne eashier, there:ore, cannot be held responsible in any 
sum whatever on that account. 

@. What provisions are there in the organization of the bank 
under the pee aha charter or articles of association for an increase 
in its capital? 

Mr. Best: Perhaps it would be better for the counsel of the 
bank to answer that question,as I am only a merchant. The 
articles of association must conform to the law, and the law, 
I believe, is explicit upon that point. The counsel of the bank, Mr. 
Stone, could make that matter much plainer than myself. 


A stockholder called for the reading of the provision of the eticles 
of association 
| For increasing the capital stock, 
and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the ec capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also sec. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscription 
book to be opened, and, if any stockholder fails to subscribe 
53. the directors shall determine what disposition shall be made 
of the remaining new stock unsubscribed for, and from the di- 
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rectors’ records to show that $461,300 of new stock was subscribed 
for, represented either by certificates of stock actually issued 
or In receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubscribed was canceled ; that the Comptroller of the Curreney 
was notified and had issued his certificate that the increase of eapi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. 

The call of the comptroller for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with. the notice of the Comptroller of the 
Currency, dated Dee. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, -Ir., called for a stock vote upon the question. 


A running discussion 


ensued upon the expediency of passing the vote. Mr. MelIntire, 
of Kast Cambridge, holding two shares, said it was a legal ques- 
tion whether the old stockholders could be assessed under the 
call. He wanted action postponed and a committee appointed 
to examine the accounts and report. He wanted to know whether 
the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and declining to take part in the proceed- 
ings. : 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be assessed, and favored  postpone- 
ment. 

Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of immediate action, among 
them J. F. C. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry D. Hyde, all agreeing that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difticulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “question,” and some impatience mani- 
fested at the delay. = 

The stock vote was ordered, and the chair appointea J. H. Ben-- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F. C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. | 
o4 The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
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upon all outstanding stock was carried by a practically unanimous 
vote. 

The total vote represented some $300,000, out of which only about 
$10,000 was opposed to ordering the assessment. 

Directors elected. 

The following directors were chosen by a stock vote of 4,727 shares 
against eighty scattering votes: | 

Lewis Coleman, of Boston; John Shepard, of Boston; M. Dyer, 
Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton; KE. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath; John E. Cassidy, of Boston; John Fallon, of Law- 
rence. | 

Present condition of the bank. | 

The following statement of the bank’s condition Jan. 10, 1882, 

was submitted : 


Par value. Estimated value. 
oe a $12,743 68 $12,745 68 
U.S. bonds to secure circulation — ~__- 500,000 00 500,000 O00 
medemption fund—.- ou. 6... 13,500 OO 15,500 OO 
From banks and bankers ____.------ 196,049 93 196,049 98 
Bonds, mortgages, and stocks__-_---_- 273,000 O00 249,000 00 
Pledged to International Trust Com- — | 
pany on account of $200,000 loan, 
not included under any _ other 
he asia PE ic URES. Gy IRE 50,000 00 ae OO 
Casnier’saccountand cashitems —....-. - 145,038 90 93,250 49 
Receiving teller’s items__---_----_-- 57,743 02 49,558 22 
Notes and bills discounted, ete., includ- 
ing real estate mortgages and stocks 
earriea a9 leans . 2... ek 4,353,538 40 3,739,656 50 
RPUORUIOING 6.0 ow ba Big ea 26,539 55 10,000 00 
perenne Saline 22000 1,000 00 1,000 00 
T. C. Weeks, cash_-_--- Ree Sake ee 135,000 00 13 35,000 OO 
Difference between satinaated and par 
ND a ee ee ee ee ee 714,894 65 
| $5,764,653 47 $5,764,653 47 
NS EIIES A OOES GTO LEE A a EEE : 450,000 00 
55 Deposits and creditors : | 
A—Deposits subject to check ---___-- $1,060,615 10 
3—Certificates of deposit-_...._..... 1,728,762 53 
C—Due banks and bankers._-.____- 1,679,189 97 
po LORISOOUNES So kf 685 589 6 
E—Unpaid dividends._._-.--____-_ 435 00 
$9,154,592 21 
Oe MENS NOE SS Eo 2 LOE gO A Oe MS A 961,300 00 
$6,565,892 21 


eo 
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Recapitulation : 


Par value. Estimated value. 
Assets—Estimated value, as above... ------- oe $5,049,758 82 
RAO DISNIOS so es ha aeae eee anew 6,565.88 21 
Apparent deficieney SEP, ESC ee ry oe ee $1,516,133 39 
Margin on loans in namesof iadiidoals $25,000 O00 
Premium on U.S. bonds, about_____- 10,000 GO 
PUIG i Se a oe, 961,300 O00 
Directors’ guarantee fund ......------ ea 65 ‘000 OO 
Doubtful assets ($714,894.65)__-- -__- -. 369,833 59 


$1,516,133 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended to that duty, and report as follows, viz: Whole number 
of votes cast, 5,549, representing 5,549 shares, of which 5,494 are 
in the affirmative and 55 in the negative. 

(Signed) . J. H. BENTON, Jr. 
ae DWIGHT CHESTER. 
RICHARD STONE, Jr. 
SAMUEL i: ATTS. 
JAMES F. C. HYDE. 
Adjourned. 
J. H. WHITAKER, Secretary. 
o6 - | Exurpir 10. 
vecord of Directors’ Meeting. 
SATURDAY, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive cominittee to aid the bank examiner in the examination of 
the security of the bank, with full power. 


Attest : oe J. M. PETTENGILL, Cashier. 


Exuripir 11. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


OFFICE OF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Srreet, Boston, Nov. 26, 1881. 

Sir: I have made a statement to the directors of the Pacific Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. | 

They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 
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My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tuesday forenoon of next week. _ 

I do not think my investigation of yesterday and to-day has 
imade the matter more hopeful. The directors, however, are very 
hopeful, and I hope they may have full opportunity for delib- 
eration. : 

I was in error in my statement that Mr. Weeks was not using 
ebecks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examination of the stub-books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 

examination were all apparently regular clearing checks and 
o7 passed regularly and in amount not sufficient to attract any 

attention. At that time Mr. Weeks was unquestionably 
solvent, and continued so for several months afterwards; and the 
first clearing check which came back to the Pacific was the 9th of 
August, 1881, for the sum of ten thousand dollars. 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. 

Very respectfully, y’r ob’t s’v't, 
DANIEL NEEDHAM. 


Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. } 
| Exursir 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
| No. of bank, 2378. 


Exaniiner’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 
at 9 o’clock a. m., March 11th, 1882. 


Lewis Coleman, president;: E. C. Whitney, cashier. 


Resources: 
Dollars. Ots. 


1, motes @ud bills discounied...... ...-...-...: $2,436,962 64 

Is at nc ee : 2,184 89 

%. U: 8S. bonds to secure circulation ._._...~--_-~-- 500,000 

4. U.S. bonds to secure deposits-__--------- 2 eae ga 

ay te, SEE GD NG on se 

6. Other stocks, bonds, and mortgages----_------- 664,672 46. 
Temporary or demand loan-___-.--.--.-.-~ _-- 702,854 O06 

7. Due from app’d reserve agents, viz.._--..------ 845,202 12 
Suspense account due on assessment ~--- ~----- 004,300 

8. Due from other national banks____----.----~- | 36,545 74 | 


} = 
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Dollars. Cts. 
9. Due from State banks and WONEONE oS. 
£0). SOI MING oo os es ee 
11. Other real estate_—--- Si Sdcl fase cau Canslasten ice arte haraaee 335,041 88 — 
ian urnitare I IE isk on BG tee 
Carre’ ec OneeR eo ck oss hci 
58 14. OE TE fo oo hie a eens 
15. Premiums paid ........-.--.< AD PIT 
POOVOTIIG MRQIIE is os ee cans eae 961 98 
16. Checks and other cash items___--___ -_. Ce har ae 91,141 80 
17. Exch’s for C. H., inelud’g gold ch’ks__-_~ ._~- nis 
18. Bills of other national banks-_-.~-.--------_- 
Po Sis Of Binie TR he es eee 
20. Fractional currency (includi’g nickles) paket csc 
21. Specie, viz.: 
SECO GOI: boas ae onsen es mbm emmn 3,049 68 
CRIN CUED ies ica crn teem con gains 
pee Wet. a Bo ee weileSoa cae aes 3,876 62 
ines. SP Eee? BONNE can Gee oa ein | 
23. U.S. cert’s of dep. for legal tenders --_. ---.---- 
24. 5 p.c. red’n fund with Tres iS. Uz Widaksciecansartonks lke 22,500 
25. — fands With Fr006: UL). Bocce oe nous 
EE aicccik., sins warner Sat eee inal ies ec eee ae 
FORA oc caidas eae eee ee 5,999,293 8&2 
Liabilities: 
|. Capital steer paid th... ... ee ee 
Do. assessment._....-...-----. ieee amen, OO 008 
o RUTDIRE ERG So dan nnenn eas ee eke sla 300,000 
IN 5. o's sae wane a seins RE in | 
NE pena ern Wey Sar Caen HERAOD RG m arene Peinhes 
Dh I isco serpy Ra ane ne ee 
G. 2 PONS. oo iiecenane tin dea aaah aden ade 
12, 5 0OE ORG MOMS. a wees nica awes 18,291 44 
OTN PORN ss os ach sh: desta ene ee 9,800 
8. Cirenlation recerveds. ks coca nia $450,000 | 
On hand and returned-_----..-.---. 48,400 
| 406,600 
9. State bank circulation outstanding Stren RY SSR | 
Buepense ceruhceiee: oo. oss ee he 967,483 3¢ 
10; DIVIGORGS URIRIG as oe cae | 35 
59 11. Individual deposits, viz: 
OE 0 CIEE Sain iis as cw ge we ‘ 986,380 67 
Demand certif 8... +.- - EERE TERS ORR PNP 1,108,458 28 
SRG CONNOR sci nic ene cudep ens wke 
RINNE CU i arcane cis bai nee iene 
Cashier 6 cheeks... 6.5L Se Fa SHORES eee 
‘12: United Bintes denetite... oo nck. 
15. Deposits of U.S. disbursing officers. at kiran , 
14, Dee to national bens... 6.5. cee 929,817 51 


. 
reste Pde es 
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Dollars. Cts. 
15. Due to Stute banks and bankers______.-- -_ ---- 


16. Notes and bills rediscounted___....___.------ 982,895 99 
Ras Te RVING ono oe = late eee 509,701 382 
CONN RE 5 Seats ia bk ee cw sawed cid 18,150 27 
WH Ss ic ka anc den Gens cp ns $5,999,293 82 


Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U. s) 


Date of last dividend, July 1,81; amount, $15,000; carried to 
surplus, $14,259.48. 
Loans and Discounts. 


On paper with two or more individual or firm names_ $1,783,856 98 
On single-name paper (one person or firm) without 

Pe a ek ce os ads eee. ; 162,770 85 
On mortgages and other real estate security ._-___-- : 
On U.S. bonds, payable on demand --_..._---. -----_- 
On other stocks, bonds, ete., payable on demand _-_~-~- 762,708 88 
at Olt SON a a es Cs oe 2d ate 480,499 99 


Included in the above are— 
Bad debts, as defined in section 5204 of the Revised 


a i, c bisection 3,612 84 
Other suspended and overdue paper_--2-~----- ...-- 777,619 84 
Liabilities of directors (individual and firm) as pay- 

SRR PREG 2 SRE SR IE SE Src a Ng OES A CET CPE 101,607 33 
60 Loans exceeding the limit prescribed by section 5200 of the 


Revised Statutes of the U.S., viz: 
Consist of two items, to wit: 


John Steward... __- eee SO ae ae ae NN aR OER _.. $100,000 
H. M. Jewett BORE IEEE SERGE ct ON aA OORT SS MEER a a ag eT -. 100,000 


General Remarks. 


Bills payable consist of memoranda given to the Central National 
Bank, to wit: 


$19,701.52, payable six months from January Ist, 1882. 

$400,000, payable one year from January Ist, 1882, at four per 
cent. interest. 

$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
inter est, with bonds as collateral, pay: able at the option of the bank. 

The checks drawn on the Eliot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which I had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully explained 


| 
: 
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in my correspondence with the directors, a copy of which is em- 
braced in this report. 

Bank accounts all verified in accordance with the requirements | 
of the Department. 


Cash items consist of the following, to wit: 


Fractional bill and SOrreney —...... ono no co ec 1 60 
Memorandum for interest due from Edward Crane > for 
ION no. a oes oa es See pomege re 2,797 08 
Memorandum for check, W. J. Best............-_-.-- 2,500 
Memorandum checks, E. M. Fowle_._-..-------__---- 2,875 03 
Pit gg check, F. E. ‘eae is <i asta oars cola iene 241 73 
Cash check, Lewis Coleman _- ‘Og ieee ap peat ces Goaase 19,300 
Cash check, Shepard, Norwell & Co._.-...--.. .-.----- 19,000 
” ‘3 Lewis Coleman ... 22... 22. 0.. Spee 
Be ie °c apeaeaee ko arn Rte aR spa One 20 ee 968 50 — 
61 “« “Pacific Nat] Bank, W. S. Denney, treas. 7,000 
Check good on opening, J. V. Fletcher & Co.___- 10,000 
Check good on opening, C. E. Morrison. --------_-_-- 5,000 
“ — Cash, Lewis Coleman. -........---- iicAscpidabelabena 1,000 
. “ j | EERE Ge fie cents te ea san isl ante Mebane a 100 
" . Do. ag 5,000 
Cash paid on W. P. H. note, Wim. P. Hunt....--..-.-. . 6,100 17 
BOE i sacca b niki iin nds cnc as aa iba eae eal 245 
CRAIG. oo... dannescoueeue pl chase sch cei Rica ceches is op aces o Of 


91,141 80 


Memorandum checks are said by the president to be good. 

Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been endorsed by the Pacific National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. Coleman. Check on Pacific by W. S. Denney, 
treasurer, is drawn against a balance on the books of this bank. 

Other stocks, bonds, and mortgages consist of the following items : 


< 


Dates of deed. 


Nantasket Company bonds --_---------- 115,000 
Framingham & Lowell R. R. bonds.-.--- 4,000 
own, Hiley. & Uer sn oo kok cc 8. ss 000 
Naentasket Go; S068. oc ene ics 2,000 
Five Cent Savings Bank (CB eG oe sens 
Home Savings Bank, Marcus note secured 
DY. Ores oe ce es ewe ies 22,759 17° Jan. 25,’81. 
Nathaniel M. Jewett, mortgage of real es- 
tate 1 DOSNT Los Sonnac ccaencew Bee: - Oa ZL ee 
Thos. Lord & H. G. Parker, trustee note se- 
cured by mortg. of real estate ----.-_-- 58,450 52 Nov. 17,’81. 


K. M. Fowle, trustee mortgage of 
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. Dates of deed. 
Aud houses et 0.8. 232.5 c.: 1587 17 6,087 77 May 28, 79. 
Mortgage of German Lutheran church 30,000 Meh 8, 82. 
62 Ellenville Gas Light Co. bond, 500 
OO RRR BE ERY SOT Ene eo a 400 
Lebanon Spring R. R. Co.’s bond (rece’v 
DOPUE) oe ae ee ances 15,000 


Clark Insulated Wire ‘Co., 1,401 sh’s, par | 


NO is eee eae bea sin eae 39,025 
Danville & Ohio R. R. bonds..-------.-. 3,000 
Utah & Pleasant Valley R. R..---------- 99,000 


664.672 AG 


The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law to prote ct the bank against loss by 
paper held by the bank. 

Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,485.34, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 

Other real estate consists of the following items: 


Amount. Date of Deed. 
Deed of landin East Boston---- 4,500 April 4th, 1881. 
ws x Re 10,000 Nov. 8th, 1881. 
. “ from A. A. Marcus — 10,000 Oct. 21, 1881. 
: “ Taunton Savings B’k — 7,500 Deed to come. 
teal estate, Commonwealth ave- _ 
PO se Seo oe as a graces 137,500 M’ch 11, 1882. 
Real estate Mystic avenue------- 14,276 97 Feb. 20, 1878. 
¥ Winter... 2,164 91 Sept. Ist, 1881. 
ss Whitney property---- 15,000 Deed in transit. 
‘3 Win. pesmett “ ....° 1,200 Ocean Spray. 


July 25, ’79. 
Real estate, Camden & TremontSts. 14,500 Dee. 6, 1881. 
Re: al estate, Albion, Clifton- ; 


63 dale, Purchase Sts._____ 18,300 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale | | 
Me ee 0,100 Apr. 9, 1880. 
Real estate, Hotel St. Leonard... 45,000 M’ch 7, 1882. 
‘i “ Commonwealth Hotel, 50,000 “ 11, 1882. 
300,041 88 


s 
. 
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This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. | 

It is impossible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. 

Paper classified “Bad debts,” $3,612.84, ceeiaiute of several items, 
which should be charged off. 

Paper classified ‘ ‘Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. ‘About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which-is 
made a part of this report, [ have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
ness. 

Before concluding my examination of this bank I addressed 
letter to the board of directors, of which the following is a copy: 


To the directors of the Pacific National Bank : 


GENTLEMEN: You are in session to consider the most important 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 
sults. Upon your action to-day must rest largely the reopening of 
the bank, or the passing of its assets into the hands of a receiver. 


You have worked assiduously and continuously, some of you, men. 


of very large and active business, having entirely neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 
To-day the question is put to you, Is the bank now solvent? 
64 Can it be rehabilitated and placed with the other solvent 
banking institutions of Boston and enter safely into the legiti- 
mate competition for a legitimate business and have the result 
crowned with success ? | 
You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I understand, in every case which has been made a matter 
of record. | 
Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to weigh 
fully ‘the certainty of the habilities and the uncertainty of assets, 


: 
i 
j 
f 
5 


Or 


ie HARVEY MILLS VS. 


which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and eighty- 
one thousand dollars, some sixty-eight thousand dollars of which has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most of which could not find a ready market at prices very con- 
siderably below the individual and aggregate values at which they 
stand in the bank’s assets. 

I must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which vou assume of payments 
on call, and in four, eight, and twelve months, from January Ist, 
1882. : 

I must remind you of the real estate depending for its disposition 
upon a variable market. 

[ must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 
capital has not yet been paid in. 

I must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Eliot National Bank, 
and which did not appear upon the books of the Pacific National 


charged in the Ehot National Bank account. 


I am aware that the outstanding checks are prima facie evidence 

of the indebtedness of the bank, and I am also aware that they were 

grouped with checks recognized in all hands as bona fide in- 

65 debtedness of the Pacific National in a final adjustment of 

the unsecured checks held by the Pacific National against T. 

C. Weeks, who, otherwise, by this settlement, seemed powerless to 
contribute anything in liquidation of his debt. 

With this review of the principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank, I ask your careful and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, whe will, of right, discuss the result of your 
action. | 3 

Very respectfully, DANIEL NEEDHAM, 
Nat'l Bank Examiner. 


To which the directors returned a reply, of which the following 
is a copy: | 


Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 

Sir: Your letter of this date has been read and earefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 


wi» 
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of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed with the re- 
sponsibility we assume when we decide that the doors of the bank 

can again be opened for business and its obligations met as they 
bax been arranged with a very large proportion of the creditors. It 
has been by careful consideration that the liability of the bank on the 
two checks held by the Central National Bank, aggregating three 
hundred and fifty thousand: dollars, upon which T. C. Weeks 
had paid twenty-five thousand: dollars, have been recognized in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best. that could be made, 
and removing from the bank a liability hereafter to be contested in 


the courts, involving large expense and uncertain results at the best. 


In view of ail the facts in the case, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully equal to its liabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the bank’s doors 
for business imposes upon us. 

In behalf of the board: 

Respectfully, ~ LEWIS COLEMAN, Pres’t. 
DANIEL NEEDHAM, 


: Examiner. 
To the Comptroller of the Currency, Washington, D. C. 
66 | EXxHibir 15. 
Letter, W. J. Best to Comptroller, March 14, 1882. 
WaAsHINGTON, D. C., March 13, 1882. 


Hon. John Jay Knox, comptroller, ete. 

Sir: Referring to our interview of yesterday, saiiaiaiii the 
Pacific National Bank, I beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired more particular in- 
formation than had been furnished by Col. Needham, national bank 
examiner. | 

Under the head of “ other stocks and bonds and mortgages,” the 


bank holds— 


Nentasket company bonds. ............. 2... ..-. .--.--.. 125,000 
Nantasket company stock 2... 25:4... ....-+- 4 ~..-+--- 64,000 
Creeh- es Ve Be I a ohn ik elie ee mains 99,000 


These items aggregate $228,000, and are now worth only about 
75 % of their face value; but, as an asset, I feel justified in saying 
that they are worth par. The transactions through which they 

“ame into the bank are well known, and I have “excellent rea- 
sons for stating that the persons who placed them in the bank 

‘an be compelled and will shortly find it to their interest to take them 
out again at the cost price of $288,000. 

The bonds of the F ramingham and Lowell R. R., the Danville WX 
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Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs Rh. 


R. receiver’s certificates, together amounting to $122,000, are good, | 


interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad stocks.. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 

the indebtedness of an insolvent corporation. 
67 The “bonds and mortgages” foot up $217,247.46, and on 

this large sum the loss will probably not exceed $1,500, which 
may be sustained on the $6,037.77 mortgage in the name of E. M. 
Fowle, trustee. The item of $22,759.17 will be offset by an equal 
amount in our own demand certificates, now held by the Home 
Savings Bank. This settlement was arranged previous to my leav- 
ing Boston last Saturday. The rest of the list are amply secured, 
and will doubtless be converted into cash or first-class stocks within 
a few months. ; 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth avenue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., aggregating $202,000, 
are not rated at their full market-value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. ‘The remainder of the real 
esiace amounts to $71,764.91, on which I anticipate a loss of about 
$25,000. : | 


As to the “notes and bills discounted,” I would say that each 
piece of paper and everything in the shape of collateral have been 


gone over several times by the directors, and that they did not 
hesitate to assume the responsibility put upon them by Col. Needham 
in the letter which he addressed them on the 11th inst. and made a 
part of his report. Thelargeamount of “past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. | | 
A fair approximation of the loss upon notes and bills discounted, 
including the *‘past due,” would be from $150,000 to’ $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful ap. intelligent, and at the same time 
energetic, management Is required in dealing with this por- 
68 tion of the assets, and vou may rest assured that nothing will 
be left undone to insure the most satisfactory results. 
The “surplus fund” and “ profit and loss” amount to $318,291.44, 
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and this sum the directors believe ample to cover every possible Joss 
in realizing upon the estate. In this opinion I fully concur and will 
do all in my power to make it good. 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. ‘The work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one in any way interested in the bank. Beside reduc- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $15,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily incre asing. 

The surplus that is shown in the bank examiner's report ‘of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release, he declares 
that he can and will yet pay to the last penny, and there are many 
conservative bankers, capitalists, and merchants 1 in Boston who be- 
heve that he will do so. 

Once before he failed, got his discharge in bankruptey, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
rather have men say of him that he paid his debts than that he was 
worth millions. From all that I know of him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the. bank. 

I shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 

over their individual signatures; meantime you may treat it 
69 as fully authorized under the general powers conferred upon 

me by the vote passed at their meeting last Saturday, a certi- 
fied copy of which I herewith file. 

I have the honor to remain, etc., respectfully, your ob’t serv’t, 


W. J. BEST. 


Pactric NATIONAL BANK, 
| s0sTON, March 21, 1832. 
According to our best knowledge and belief, we think the within 
statement 1s correct. — LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARCH. 
MICAH DYER, Jr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 


Se AEE OE ERE TS RS Se ee a eee 


56 | HARVEY MILLS VS. 


Nov. 18, 1881: 


WU IOOE CROONER So esis So nk ded ncenee ics lectin 1,062,540 10 
Devitt Pee ee a 1,728,762 53 
Banks and bankers: 

EES se BPS Ser SOP APA SPREE OTR TE 1,815,936 36 
Howse Nat'l Hank. 3c. ek. 70,000 00 
As Fa OR 6 ike cid on 90,000 00 

— $1,975,936 36 
SU i eons tu teil teal ara 685,589 61 


March 11, 1882: 


puect 10 Cheek so54 oc 25.55... 986,380 67 
Demand certificates............... 1,475,941 62 
Banks and pankers...c3.... .....-: 929,817 51 
Bills payable: 
Cent, Nati Henk... .= 419,701 382 
5 C. Savings Bank _.----- 90,000 O00 
509,701 32 
70: = Rediestnla o3.........2: 362,806 90 
4,284,737 11 
mates renuction in 1apiities...... J. cee 1,168,091 49 
ne og Sasi oa dw wo bce n Saslew Caen 4,284,737 11 
Extensions to March 11 -.-.----- -- 2,648,267 00 
Do. likely to be secured before the — | 
Tee SN 153,733 00 


Demand certificates carried to sus- 
pense ac. by direction of Col. 
NN a ep 367,483 00 | 
— 3,167,483 00 


NN ee an Ged demos 1,117,254 11 
Deduct rediscounts, which it is believed will be paid | 
1 REE ERER ia SOT 027 Ne eg eee ike 382,895 99 
Amount to be provided on resumption ---_------- $734,358 12 
cere Geer y OUR oe ok 954,259 39 


Surplus in cash, after paying every obligation not 
Oxtumaee Gr CORINNOG a ce 219;901 77 


Exuipit 14. 


3 Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, Boston, January 2nd, 1882. 


We, the undersigned, creditors of the Pacific National Bank of 


Boston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 


aks 


| 
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hereby, for ourselves and our heirs, executors, and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
_ 1882; one-third thereof to be paid in twelve months from 
71 January Ist, 1882; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to have 

the right to-anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 

thousand eight hundred and eighty “two. 


Exurpit 15. 


THe Pactric NATIONAL BANK, |. 
3oston, March 16, 1882. 
To our depositors : ; 
By vote of the directors and the approval of the Comptroller of 
the Currency the bank will reopen for businesson Saturday, the 18th. 
Every effort has been made to put the bank again into a sound and 
solvent condition, and the stockholders have heen called upon to pay 
an assessment of 100 per cent. on their stock, thus making the de- 
positors’ balances secure and available. The bank will be run on 
strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
LEWIS COLEMAN, President. . 
E. C. WHITNEY, Cashier. 


Exuipir 16. 
7 (2373. 
Lewis Coleman, president. | KE. C. Whitney, cashier. 


THe Paciric NATIONAL BANK 
Boston, April 21, 1882 


No. 105 Devonshire St., directly opposite post office. 


? 


In December last a notice was received from the Comptroller of 
the Currency, of which the following is a copy: 


72 | TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 
To the Pacific National Bank of Boston, Massachusetts : 
The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
S—1242 
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three hundred ($961,300) dollars, having : es lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
sharehold ors, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to a into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association, according to 
the provisions of section 5254 of the Revised Statutes of the United 
States. 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. ‘D. 1881. 

[SEAL | JNO. JAY KNOX, 
Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1882: 


Voted, In accordance with the notice of the Comptroller of the | 


Currency, dated Dec. 16, 1881, there be, and hereby is, laid an 
assessment of 100 per cent. upon the shareholders of the Pacific 
National Bank of Boston, Mass., pro rata, for. the amount of capital 
stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 


More than three months having elapsed since you were notified of 


said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall “be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty -first (51) day of wid 1882. 

E. WHI TNEY, Cashier. 


73 Exuripit 17. 
Lewis Coleman, president. 


Pactric NATIONAL BANK 
105 DEVONSHIRE STREET, 
S0STON, Jan. 2, 1882. 

A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adopted 
unanimously: 

“Vated, That in the opinion of said directors an assessment. of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. 

“ Voted, That denisitora sand creditors be requested to sign the 
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following agreement, and return the same to the bank on or before 
the 10th inst.” 


The agreement (Exhibit 14) referred to in the last vote is we 
enclosed. It is ver y important that you sign and return it to meas 
soon as possible. The assets of the bank “consist almost Ww holly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 


Respectfully, &e., _ LEWIS COLE MAN, Pres’t. 
74 Atthe request of the directors of the bank Richard Stone went 


to Washington in December, 1881, before the vote of the d1- 
rectors, Dec. 15, 1881, was passed, and had an interview with Comp- 
troller Knox in relation to the affairs of the bank. Mr. March, one of 
the directors,and Mr. William J. Best, their agent and a large creditor, 
were present and took part in the conversation. The faet thata 
vote had been passed in September previous to increase the capital 
toa million dollars and that the full amount of that increase had 
not been subscribed for or paid in when the bank suspended in No- 
vember was talked over in that conversation. Stone discussed with 
the comptroller the question as to what should be done in view of 
those facts and as to what should be regarded as the capital of the 
bank, and the coneiusion of the matter was that such a vote as that 
of Dec. 15, 1881, should be passed by the directors; that the comp- 
troller should then be notified that the capital had been increased 
by the sum which had in fact been paid in, and that he should 

thereupon issue his certificate of increase to the bank to that 
70 amount. He expressed his approval of that course. Said 

Stone reported to the board of directors his interview with 
the comptroller, and informed them that the course which was 
adopted was approved by him before the vote was passed. 

The comptroller, before Dec. 15, 1881, was informed that the bank 
was Insolvent, owing at least $961,800 (which was the capital stock) 
more than the value of its assets. | Poa 

The defendant is68 years of age; lives in Thomaston, Me.; ismaster 
mariner. He owned twenty shares in the Pacific National Bank be- 
fore the passage of the vote, Sept. 15, 1881, to increase the capital 
stock to $1,000,000. After the passage of that vote he received a 
printed notice from the cashier, a copy of which is Exhibit 4, an- 
nexed hereto. He returned the same paper to the bank with an 
agreement written upon it to take the number of shares of new stock 
to which he was entitled by the notice; he afterwards bought rights 
of Benyon to take ten shares more of new stock, making 30 shares 
in all of the new stock; he paid for 30 shares of new stock, $2,000 
Sept. 30, 1881, and $1,000 Oct. 1, 1881, and received the following 
receipts: 
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Pactric NATIONAL BANK, 
“Boston, Sept. 30, 1881. 
“Received of Harvey Mills two thousand dollars on account of 
subscription to new stock. 
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“Oz, 


“J. M. PETTENGILL, Cashier.” 


“ $1,000. Paciric NATIONAL BANK, 
“ Boston, Oct. 1, 1881. 
“Received of Harvey Mills one thousand dollars on account of 
subscription to new stock. 


“J. M. PETTENGILL, Cashier.” 


76 In Oct., 1881, he returned the receipts to the bank and re- 
ceived for them certificate No. 857 for thirty shares of the new 
stock, dated Oct. 1, 1881. 

Shortly after Jan’y 10, 1882, he received information that an as 
sessment upon the stockholders of the Pacific Bank of $100 upon each 
cage had been made; he thereupon «< ‘ame to Boston with the money, 

5,000. 

Before he paid it he had an interview with Mr. Needham, the 
bank examiner, in which Needham told him he would have to pay 
the assessment, and that such payment would clear him ofall hability 
for the debts of the bank. He then handed the money to Needham, 
and after Needham received it he told the defendant that that would 
clear him of all lability. 

The defendaut paid the money to keep from being sued “supposing 
the assessment could be enforced against him by a suit at law, and 
would not have paid itif he had not then understood that no future 
assessment could be made upon the stock for the payment of the 
debts of the bank. He understood that the money he paid was to go 
towards the payment of the debts. : 

At the time he paid the $5,000, Jan’y 17, 1882, the defendant did 
not know that the $500,000 i increase of the capite al stock which was 
voted in Sept., 1881, had not all been taken and paid in, and he had 
not at that time been informed of the action of the directors and the 
Comptroller of the Currency which took place in Dec., 1881, purport- 
ing to fix the capital stock of the Pacific National Bank at $961,300, 

and he then understood the capital to be $1,000,000. 
77 The defendant had no knowledge of what was on the books 
of the bank respecting his ow nership of stock, or whether 
there was anything there prior to the taking [of ] his testimony in this 
case. 

The defendant saw the newspaper notice of the annual meeting 
held Jan’y 10, 1882, but did not attend the meeting and did nothing 
about it. | 

It did not appear that defendant had any knowledge of the action 
of the directors and the Comptroller of the Currency which took 
place in Dec., 1881, relating to the increase of the capital stock, before 
the appointment of the receiver ,hor did it appear that he knew 
before that time that the $500,000 increase was not all taken and 
paid in. 
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The defendant retained possession of the said certificates of stock 
to May 22,1882. The entries on the stock ledger relating to him 
are as follows, viz: 

On page 24 is the following : 

— “Harvey Mills, Thomaston, Me. 


1877. 

mew. 2) By 10 hae .o6 ona hs cence ken oenese eee 
1880. | | 

OS Seiieaae icp ee serene a ee iskwnhmeaan ies 10 1,000 
1881. | br | 

lee a RF eee elie senda onal aanadiag ta niecnsiien 30 3,000” 


He knew of the suspension of the bank Nov., 1881, and that it had 
resumed business in March, 1882. 

The court found the defendant on May 20,1882, and May 22, 1882, 
to be the owner of the number of shares as declared in that behalf i in 
the declaration. 


78 Judgment. (September 8, 1885.) 


It is thereupon, to wit, September 8, 1885, considered by the court 
that the said Linus M. Price, receiver , ple Lintiff, recover of the said 
Harvey Mills, defendant, the sum of five thousand eight hundred 
and thirty dollars and eighty-three cents ($5,830.83) damages and 
his costs of suit, taxed at 


The following bill of exceptions is allowed by the court, and by 
direction of the court is filed as of September 8, A. D. 1885, before 
entry of judgment herein, and made a part of the record in this 
Cause. ; 


Defendant’s Bul of Exceptions. (Ltled as of Sept. 8, 1885.) 


Be it remembered that upon the trial of this action, the record of 
which is referred to as a part of this bill, the parties having filed a 
stipulation in writing with the clerk waiving a jury, each party in- 
troduced evidence to maintain on his part the issue joined. Where- 
upon the court found the facts specially, and said finding is incor- 
porated into and — part of the record of this case and is entitled 


“Statement of Facts Found by the Court;” which statement of facts 


is made a part of this bill of exceptions. 

The defendant objected to the admission of Exhibits 5, 6, 7, 8, 10, 
11, 12, 18, 14, 15, 16, and 17, which are annexed to said finding of 
facts, upon the round that they are, and each of them is, immaterial 

and irrelevant to the issue to be tried. 
79 The court overruled all these objections and admitted the 
exhibits; to which rulings in respect to each of said exhibits 
the defendant then excepted. 

He also objected to the admission of Exhibit 9, annexed to said 
finding, except so much thereof as is a record of the election of 
board of directors for said bank, upon the ground that all other 
matter contained in said exhibit is immaterial and irrelevant to the 
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issue, and also because it was incompetent for the stockholders to 
pass any vote or do any business at the meeting of which that ex- 
hibit purports to bea record except the election of a board of directors, 
as the meeting was notified and called for that purpose only ; and 
he specially objected because it was imcompetent for said meeting to 
pass a vote of assessment upon the stockholders of said Pacific Na- 
tional Bank of one hundred per cent. of the amount of its cap- 
ital stock held by each shareholder, which, by the statement in said 
exhibit, purports to have been done, and because said exhibit is but 
hearsay and incompetent evidence of the matters therein recited 
and set forth (except the election of directors), if the matters them- 
selves were admissible in evidence. 

The court overruled all the defendant’s objections to said exhibit 
and its contents, and admitted it in evidence, to which ruling the de- 
fendant then excepted. 

The defendant objected to the admission of the following vote of 
the directors of said bank, passed Dec. 15, 1881, viz: : 

Voted, That whereas it was voted by this board, on the 

80 thirteenth day of September last, that the capital of this bank 

be inereased to one million dollars, and that stockholders of 

this date have the right to take the new stock at par in equal amount 
to that held by them; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 
And whereas $461,500 of said new stock has been taken and paid 
in; | 

Aud whereas $58,700 thereof has not been taken and paid in: 

Voted, That said $38,700 of said stock be, and is hereby, canceled 
and deducted from said capital stock of $1,000,000 and that the paid- 
up capital stock of this association amounts to $961,500. 

Voted, Thatthe Comptroller ofthe Currency be notified that the cap- 
ital stock of this association has been increased in the sum of $461,300, 
and that the whale amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association, according to law, 
because it was incompetent and illegal for the board of directors of 


said bank to cancel and deduct $38,700 from its capital stock of . 


$1,000,000, or to vote that the paid-up capital of the association 
amounted to $961,500, or to do any act which purports to have been 
done by said vote tending to fix the capital stock of said bank at 
$961,300, or in any way affecting the status of said capital stock. 

And he also objected to the admission of the cértificate of J. M. 

Pettengill, cashier, to the Comptroller of the Currency, which 
81 is as follows, viz: : 
“Paciric NATIONAL BANK oF Boston, 
7 “ December 13, 1881. 

“To the Comptroller of the Currency, Washington, D. C.: 

“Tt is hereby certified that the capital stock of ‘The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty-one 
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thousand three [hundred] dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine 
hundred [and] sixty one thousand three hundred dollars. 


[SEAL.] “J. M. PETTENGILL, Cashier.” 


secause the vote certified by him was not evidence which the Comp- 
troller of the Currency could legally act upon. 
The court overruled said objections and admitted the said vote 
and certificate; to which rulings the defendant excepted. 
The defendant also objected to the admission of the certificate of 


_the Comptroller of the Currency, dated Dee. 16, 1831, which is as 


follows: 
“TREASURY DEPARTMENT, 
Orr Ic E OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 


Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency thatthe capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dren and sixty-one thousand three hundred dollars in accordance 

with the provisions of its articles of association, and that the 

82 whole amount of such increase has been paid in: 
Now it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into 
said bank as a part of the capital stock thereof, and that the said in- 


crease of capital is approved by the Comptroller of the Currency. 


In witness whereof I hereunto affix my official signature. 
[SEAL. | -. JOHN J. KNOX, Comptroller.” 


Because the Comptroller of the Currency had no authority in law to 
issue said certificate upon the vote certified and forwarded to him 


by said cashier, and said certificate was null and void and had no 


legal effect upon the amount of the capital stock of said bank and 
was not competent evidence of an inerease thereof of $461,300. 

The court overruled said objections and admitted said certificate in 
evidence; to which ruling the defendant then excepted. 

The defendant also objected to the facts introduced by the plain- 
tiff relating to the suits brought by three creditors after March 18 


and before March 20, 1882, as stated in the facts found by the court, 


as irrelevant and immaterial. 
The court overruled the objection and admitted the evidence, and 
defendant then excepted. 
83 Upon the findings of fact by it the court found that the de- 
fendant was the owner of the number of shares of stock on May 
20, 1882,and May 22, 1882, as declared in that behalf in the declara- 
tion; to which finding the defendant then excepted. 
And after the evidence introduced by both parties was closed the 
defendant prayed the court to make sixteen rulings in matters of 


law, which requests are numbered from 1 to 16, inclusive, and are 


as Sllow S, VIZ: 
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(1.) That by reason of defendant’s subscription for 30 shares of the 
$500,000 increase of the capital of the Pacific National Bank voted 
Sept. 18, 1581, and his payment thereof, and receipt and retention 
of a certificate of stock for that amount, he cannot be held as a stock- 
holder in this action unless it appears that the whole amount of the 
$500,000 increase voted, and to which he subscribed, was, either be- 
fore or subsequent to his reception of. his certificate, taken and paid 
in, and the increase of stock to that amount approved by the Comp- 
troller of the Currency. (Refused.) 

(2.) That the vote of the directors of the Pacific National Bank, 
Sept. 13,1881, that the capital of that bank be increased to $1,000,000, 
and the vote of the directors of said bank, Dec. 18, 1881, in which 
the attempt was made to limit the increase ef the capital to $461,300, 
and to fix the whole capital at $961,300, and the approval thereof by 
the Comptroller of the Currency by his certificate, dated Dec. 16, 


1881, did not constitute a legal and valid increase of the capital. 


stock of said bank to $961,300. (Refused.) . 
84 (5.) That if the action of the directors of said bank and the 
Comptroller of the Currency, set forth in the preceding request, 
constituted a valid increase of the capital stock of said bank of $461,500 
and to the amount of $261,300, the defendant cannot be held in this 
action as a shareholder in said increase of $461,300 by reason of his 
subscription for thirty shares of the increase of $500,000 voted Sept. 
15,1881, and his payment of such subscription and reception of a 
certificate for said thirty shares thereof prior to the failure of the 
bank, Nov. 18, 1881. (Refused.) : 3 
(4.) That the retention by the defendant of said certificate for 
thirty shares of said $500,000 increase until the final closing of the 
bank, May 20, 1882, and the payment of the assessment of one hun- 
dred per cent. upon the par value of said supposed shares which was 
made by him Jan’y 23, 1882, were not sufficient in this case to con- 
stitute or hold him as an owner of said shares if he did not know 
and had never been informed of the said action of the directors 
Dec. 13, 1881, or of the said action of the comptroller Dec. 16, 1881, 
certifying the stock at $961,300, until after the receiver was ap- 
pointed, May 22, 1882, and did not until after that time know, and 
had never been informed, that the increase of said capital stock to 
$1,000,000 voted by the directors Sept. 18, 1881, had not all been 
taken and paid in. (Refused.) 
(5.) That if the votes of the directors of Sept. 13 and Dee. 13, 1881, 
and the certificate of the comptroller dated Dec. 16, 1881, did 
85 not constitute a valid increase of the capital of the bank to 
$961,300, that attempted increase was not validated by sub- 
sequent ratifying acts (if such acts there were) by part only of those 
who had subscribed for and paid in the $461,300 under the vote to 
increase to $500,000. (Refused.) | | 
(6.) That the amount of the capital stock could not be increased by 
ratification to a sum less than $961,300, and, if the defendant did 
acts which might constitute ratification on his part, it would not 
make the 30 shares of proposed new stock subscribed and paid for 
by him legal stock unless all the other subscribers’ to the amount 
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which had been approved by the Comptroller of the Curreney 
($461,500) also ratified the increase. (Refused.) 

(7.) That if the bank gave the defendant credit upon the stock 
ledger for the number of shares of the increased capital of $500,000 
voted Sept. 15, 1881, for which he subseribed and paid when he 
received his certificate therefor, which credit remained upon the 
ledger until the receiver was appointed, the defendant is not thereby 
precluded from showing either that that increase was never legally 
perfected or that he is not, and never became, the legal owner of 
said supposed shares. (Allowed.) 

(8.) That if defendant did not direct the entry of his name upon 
the stock ledger, and did not know that it was entered there, he can- 
not be affected by such entry. (Allow ed.) 

(9.) That the. entry of defendant’s name upon the stock ledger and 

the retention of it there by the directors cannot affect his 
86 liability in this action if 1¢ does not appear that any of the 

present creditors of the bank knew that his name was entered 
among the stockholders and gave credit to the bank on that account. 
(Allowed. ) 

(10.) That the payment by the defendnes Jan’y 17, 1882, to Daniel 
Needham, examiner of the Pacific National Bank, which was then 
insolvent, and its capital stock lost, and was in the possession and 
under the control of said Needham, of an amount equal to the par 
value of all the stock whieh he owned, or of which he held certifi- 
cates, which was applied towards the payment of the indebtedness 
of said bank, if made with the understanding and belief on his 
part that it would discharge him from his liability under the statute 
to contribute towards the payment of the debts of the bank a sum 
equal to the par value of his stock, constituted a satisfaction and 
discharge of that lability, and proof of it is a good defence to this 
action. (Refused.) 

(11.) That the payment by the defe ndant Jan’y 7, 1882, to Daniel 
Needham, examiner of the Pacific National edt which was then 
insolvent, and its capital stock lost, and was in the possession and 
under the control of said Needham, of an amount equal to the par 
value of all the stock which he owned, or of which he held certiti- 
cates, which sum was applied towards the payment of the indebtedness 
of said bank, if made with the understanding and belief that it 
would discharge him from his hability under the statute to con- 

tribute towards the payment of the debts of the bank a sum 
87 equal to the par value of his stock, constituted a satisfaction 

and discharge of his liability for all debts contracted before 
such payment. (Refused.) 

te) That if the defendant paid to Daniel Needham, the bank 

xaminer, while he was in charge of the bank,a sum of money equal 
to the par v value of all the shares of stock held by him in said bank, 
which was applied in payment of the debts, contracts, and engage- 
ments of the bank, it constituted a discharge of his liability under 
the statute and is a defence to this action. (Refused.) 

(13.) That if defendant paid the assessment upon all the shares 
held by him, which was voted at the assemblage of stockholders 

9—1242 


66 HARVEY MILLS VS. 


Jan’y 10, 1882, to Daniel Needham while he was in possession and 
control of the bank, and all money received for the payment of its 
debts, such payment constituted a discharge of the defendant’s lia- 


‘bility under the statute and is a defence to this action. (Ret used.) 


(14.) If the defendant, sinee the failure of the bank in Nov., 1881, 
has paid one assessment of an amount equal to the par value of the 
shares of stock owned by him, and such payment did not have the 

fect of restoring the value of his stock to him in any part, but was 
devoted to the payment of the debts, contracts, and engagements of 

the bank, he is discharged from further lability under whatever 
provision of law that assessment may have been made. (Refused.) 

(15.) And the effect would be the same of a payment made under 
the cireumstances stated in the foregoing request if the assessment 

was made voluntarily by the stockholders upon themselves 
88 without reference to any provision of the statute relating to 
the making of an assessment. (Refused.) 

(16.) That if, after he was notified of the assessment referred to in 
these requests, the defendant received from Daniel Needham, the 
examiner, while he was in possession of the Pacific National Bank 
and all its assets, and while the moneys paid in to said bank were 
paid and received under his supervision and authority, assurances 
that the payment of that assessment would relieve him from all fur- 
ther liability under the statute to contribute towards the payment of 
the debts of the bank, and was influenced to pay the assessment by 
reason of such assurances, and did thereafterwards pay it to said 
Needham, such payment is a satisfaction of his lability sought to be 
enforeed in this action and is a defence to it (Refused.) 

But the court rejected each and every one of the said sixteen re- 
quests of the defendant, except the 7th, 8th, and 9th, which were 
granted, and refused to make each of the several rulings prayed for 
by him in his Ist, 2d, 3d, 4th, 5th, 6th, 10th, 11th, 12th, 18th, 14th, 
15th, and 16th requests; to which refusal of the court and rejection 
of said several requests the defendant then excepted. 

And after the court had found the facts specially the defendant 
prayed the court to rule that “Upon the facts found in this case the 

plaintiff is not entitled to judgment.” But the court refused 
89 this prayer, and entered judgment for the plaintiff for the sum 
of $5,830.83, as appears by the record. 

To which refusal to rule and entry of judgment the defendant 
then excepted. 

And the defendant, insisting upon all his exceptions aforesaid, 
they having been duly taken, prayed the court that this his bill of 
exceptions be signed and sealed by the court, which is accordingly 
done and made a part of the record. : | 

Le BARON B. COLT, [sear] 
U.S. Circuit Judge. 
A true record. 


Attest: JOHN G. STETSON, Clerk. 


A true copy. | 
Attest: JOHN G. STETSON, Clerk. 


: 


7 


PETER BUTLER, RECEIVER, &C. 67 


ae Clerk’s Certificate. 


Massachusetts District, 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first cireuit aud district of Massachusetts, certify that the 
foregoing is a true copy of the record of psa Sachin courtan the 
cause of Linus M. Price, receiver, plaintiff, v. Harvey Mills, defend- 
ant, lately determined in said circuit een and of all proceedings 
therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of the said circuit court at Boston, in said district, this fifth day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the si acta hier of the United States the one 
hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 

JOHN G. STETSON, Clerk. 


UNITED STATES OF AMERICA, hss 
oo. 


9] Assignment of Errors. 
Supreme Court of the United States. October Term, 1885. 


Harvey Miuzs, Defendant, Plaintiff in, Error, 
« FB. 
Linus M. Pricer, Reeeiver, Plaintiff, Defendant in Error. 


And now, to wit, on the sald eighth day of September, A. D. 1885, 
before the justices o said court, comes the plaintiff in error, said 
Harvey Mills, and says that in the record and proceedings aforesaid, 
and also in giving re judgment aforesaid, there 1s manifest error, 
to wit: : : 

1. There was error in each of the rulings of said court admitting 
in evidence each one severally of the records, papers, and documents, 
copies of which are annexed to and a part of the finding of the facts 
by the court, which finding 1s incorporated into and is a part of [the] 
record of this case, and is ‘entitled “Statement of facts found by the 
court,” and which records, papers, and documents are, respectively, 
Exhibits 5, 6,7, 8, 10, 11, 12, 15, 14, 15, 16, and 17. in said finding 
of facts. | 

There was error in the ruling of said court admitting in evi- 
dence what was assumed to bea record of the doings of a meeting of 
the stockholders of said Pacific National Bank, held Jan’y 10, 1882, 

a copy of which is annexed to said finding of facts by the 


2 court as“ Exhibit 9,” except so much thereof as is a record of 


the election of a board of directors of said bank, which is as 
follows: 

“The following directors were chosen by a stock vote of 4,727 
shares against 80 scattering votes: Lewis Coleman, of Boston ; John 
Shephard, of Boston; M. Dyer, Jr. of Boston ; M. js Springer, of 
Newton; J. H. Whitaker, of Malden ; Edwin Ray, of New ton ; J. 
H. Sanborn, of Newton; E. M. Fowle, of Newton ; George H. March, 
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of Watertown ; Arthur Sewall, of Bath ; John E. Cassidy, of Boston ; 
John Fallon, of Lawrence.” 

3. There was error in the ruling of said court admitting in evi- 
dence the following vote of the directors of said Pacific ] National 
Bank, passed Dec. 13, 1881, to wit: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and paid 
in; | 
And whereas $58,700 thereof has not been taken and paid in: 

Voted, That said $38,700 of said stock be, and is hereby, can- 
celed and deducted from sald capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,500. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,500, 


and that the whole amount of said increase has been paid in 


93 as part of the capital of this association, and that he be re- 
| quested to issue his certificate of said increase to this associa- 
tion according to law. 

4. There was errorin the ruling of said court admitting in evidence 
the following certificate of J. M. “Pettengill, the cashier of said bank, 
to the Comptroller of the Currency, which is dated Dee. 13, 1881, to 
wit: : 
“PaciFic NATIONAL BANK or Boston, 

“ December 13, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 

“Itis hereby certified that the capit alstock of ‘The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum, of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 
dred [and] sixty-one thousand three hundred dollars. 


[SEAL. ] | “J. M. PETTENGILL, Cashier.” 


There was error in the ruling of said court admitting in evi- 
sen the following certificate of John J. Knox, Comptroller of the 
Currency, dated Dec. 16, 1881, to wit: 


“TREASURY DEPARTMENT, 
i OFFICE OF COMPTROLLER OF THE CURRENCY, 
“ WASHINGTON, Dec.. 16, 1881. 


“Whereas satisfactory notice has been: tri nanaitied to the Comp- 

troller of the Currency that the capital stock of ‘The Pacifie 

94 National Bank of Boston,’ Mass., has been increased in the 

sum of four hundred and sixty-one thousand three hundred 

dollars, in accordance with the provisions of its articles of association, 
and that the whole amount of such increase has been paid in : 


; 
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“ Now, it is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston,’ Mass., aforesaid, has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 


-bundred dollars; that said inerease of capital has been paid into 


said bank as a part of the capital stock thereof, and that the said 
increase of capital is approved by the.Comptroller of the Currency. 
“In witness whereof I hereunto affix my official signature. 


[SEAL. | | “JOHN J. KNOX, Comptroller.” 


6. There was error in the ruling of said court admitting in evidence 
the facts introduced by the said Price relating to the suits brought 
by three creditors after March 18 and before May 20, 1882, as stated 
in the facts found by the court. — | 

7. There was error in the finding of said court, as a conclusion of 
law from the facts found by it, that the defendant was the owner 
ofthe number of shares of stock in said Pacific National Bank on 
May 20, 1882, and on May 22, 1882, as declared in that behalf in 
the declaration. 

8. There was error in the ruling of said court in each and every 

refusal to make the several and separate rulings requested by 
95 the defendant in his prayers therefor submitted to the court 

after the evidence introduced by both parties was ciosed, to 
wit: , 

(1.) In refusing to rule as requested, “that by reason of [the] 
defendant’s subscription for thirty shares of the $500,000 increase 
of the capital of the Pacific National Bank voted Sept: 15, 1881, and 
his payment thereof, and receipt and retention of a certificate of 
stock for that amount, he cannot be held as a stockholder in this 
action unlessitappears that the wholeamount of the $500,000 increase 
voted, and to which he subscribed, was, either before or subsequent 
to his reception of his certificate, taken and paid in, and the increase 
of stock to that amount approved by the Comptroller of the Cur- 
reney.”” | 
(2.) In refusing to rule as requested, “that the vote of the di- 
rectors of the Pacific National Bank, Sept. 15, 1881, that the capital 
of that bank be inereased to $1,000,000, and the vote of the 
directors of said bank, Dee. 18,1881, in which the attempt was made 
to limit the increase of the capital to $461,500, and to fix the whole 
capital at $961,300, and the approval thereof by the Comptroller of 
the Curreney by his certificate dated Dec. 16, 1881, did not consti- 
tute a legal and valid increase of the capital stock of said bank to 
$961,500.” | 

(3.) In refusing to rule as requested, “ that if the action of the di- 
rectors of said bank and the Comptroller of the Currency, set’ forth 
in the preceding request, constituted a valid increase of the capital 
stock of said bank of $461,500, and to the amount of $961,500, the 

defendant cannot be held in this action as a stockholder in 
96 said increase of $461,300 by reason of his subscription for 30 
shares of the increase of $500,000 voted Sept. 15, 1881, and 
his payment of such subscription and reception of a certificate for 
said 30 shares thereof prior to the failure of the bank, Nov. 18, 1881.” 
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~ (£.) In refusing to ie as requested, “that the retention by the 
defendant of said certificate for 30 shares of said $500,000 increase 
until the final closing of the bank, May 20, 1882, and the payment 
of the assessment of one hundred per cent. upon the par value of 


said supposed shares, which was made by him Jan’y 17, 1882, were 


not sufficient in this case to constitute or hold him as an owner of 
said shares if he did not know, and had never been informed, of the 
said action of the directors Dec. 138, 1881, or of the said action of the 
comptroller Dec. 16, 1881, certifying the stock at $961,500, until after 
the receiver was appointed, M: ay 22,1882, and did not, ‘until after 
that time, know, and had never been informed, that the i increase of 
said capital stock to $1,000,000 voted by the directors Sept. 138, 1881, 
had not all been taken and paid in.” 

(5.) In refusing to rule as requested, “that if the votes of the di- 
rectors of Sept. 18 and Dec. 13, 1881, and the certificate of the comp- 
troller dated Dec. 16, 1881, did not constitute a valid increase of the 
capital of the bank to $961, 300, that attempted increase was not vali- 
dated by subsequent ratifying acts (if such acts there were) by part 
only of those who had subscribed for and paid in the $461,300, under 
the vote to increase $500,000.” 

(6.) In refusing to rule as requested, “that the amount of the 

sapital stock could not be increased by ratification to a sum 

97 less than $961,300 ; and if the defendant did acts which might 

constitute ratification on his part, it would not make the 30 

shares of proposed new stock subscribed and paid for by him legal 

stock unless all the other subscribers to the amount which had been 

approved by the Comptroller of the Currency ($461,500), also rati- 
fied said increase.” , 

(7.) In refusing to rule as requested, “ that the payment by the de- 
fendant, Jan’y 17, 1882, to Daniel Needham, examiner of the Pacific 
National Bank, which was then insolvent and its capital stock lost 
and was in the possession and under the control of said Needham, of 
an amountequal to the par value of the stock which he owned, or of 
which he held certificates, which was appled towards the payment 
of the indebtedness of said bank, if made with the understanding 
and belief that it would discharge him from his lability under the 
statute to contribute towards the payment of the debts of the bank : 
sum equal to the par value of his stock, constituted a satisfaction 
and discharge of that hability and proof of it is a good defence to 
this action.” 

(8.) In refusing to rule as requested, “that the payment by the 
defendant, Jan’y 17, 1882, to Daniel Needham, examiner of the Pacifie 
National Bank, which was then insolventand its capital stock lost and 
was in the possession and under the control of said Needham, of an 
amount equal to the par value of all the stock which he ow ned, or of 
which he held certificates, which sum was applied towards the pay- 
ment of the indebtedness of said bank, if made with the understand- 

ing and belief that it would discharge him from his liability 
98 under the statute to contribute towards the payment of the 
debts of the bank a sum equal to the par value of his stock, 
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constituted a satisfaction and discharge of his hability for all debts 
contracted before such payment.” 

(9.) In refusing to rule as requested, “that if the defendant paid 
to Daniel Needham, the bank examiner, while he was in charge of 
the bank, a sum of money equal to the par value of all the shares 
of stock held by him in said bank, which was applied in payment 
of the debts, ‘contracts, and engagements of the bank, it constituted 
al discharge of his liability under the statute and is a defence to 
this action.” 

(10.) In refusing to rule as 1 requestod, “that if defendant paid the 
assessment upon all the shares held by him, which was voted at 
the assemblage of stockholders, Jan’y 10, 1882, to Daniel Needham, 
while he was in possession and control of the bank and all moneys 
received for the payment of its debts, such payment constituted a 
discharge of the defendant’s lability under the statute and is a 
defence to this action.’ 

(11.) In refusing to rule as requested, “that if the defendant, since 
the failure of the bank in Noy., 1881, has paid one assessment of an 
amount equal to the par. value of the shares of said stock owned by 
him, and such payment did not have the effect of restoring the value 
of his stock to him in any part, but was devoted to the payment of 
the debts, contracts, and engagements of the bank, he is discharged 
from further liability, under whatever provision of law that assess- 
ment may have been made.” 

(12.) In refusing to rule as requested, that “the effect would 

99 be the same of a payment made under the circumstances 

stated in the foregoing request if the assessment was made 

voluntarily by the stockholders upon themselves, without reference 

to any provision of the statute. relating to the making of an assess- 
ment.” 

(13.) In refusing to rule as requested, “that if, after he was noti- 
fied of the assessment referred to in these requests, the defendant re- 
ceived from Daniel Needham, the examiner, while he was in possession 
of the Pacific National Bank and all its assets, and while the moneys 
paid in to said bank were paid and received under his supervision 
and authority, assurances that the payment of that assessment would 
relieve him from all farther liability under the statute to contribute 
towards the payment of the debts of the bank, and was influenced to 
pay the assessment by such assurances, and did thereafterwards pay 
it to said Needham, such payment is a satisfaction of his liability 
sought to be enforced in this action and isa defence to it.” 

There was error in the ruling of said court refusing the prayer of 
the defendant made after the court had found the facts specially, 
which prayer was as follows, to wit: “That upon the facts found in 
this case the plaintiff is not entitled to judgment,” and in rendering 
judgment for the plaintiff for the sum of $5,830.83. 

10. There was error by said court in rendering judgment pga 
the defendant for an assessment upon all the stock of which he wa 
alleged in the declaration to be owner, because, if Judgment was 

authorized for the assessment upon any part of said alleged 
100 stock, it was only upon such stock held by the defendant as 


was created prior to Sept. 13, 1881. 
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11. There was error by said court in rendering judgement for any 
greater part of the assessment made by the Comptroller of the Cur- 
rency against the defendant than the defendant’s due proportion to 
the debts of said bank contracted subsequent to March 18, 1882. 

And the plaintiff, said Harvey Mills, prays that the judgment 
aforesaid may be reversed, annulled, and altogether held for naught, 
and that he may be restored to all things which he has lost by the 
oceasion of the said judgment. 

sy A. P. GOULD, 
ALFRED D. CHANDLER, 


Attorneys for Plaintiff in Error. 
101 (Bond on Writ of Error.) 


Know all men by these presents that we, Harvey Mills, of Thomas- 
ton, in the district of Maine, as principal, and James Henderson and 
C. Prinee, both of said Thomaston, as sureties, are held and _ firmly 
bound unto Linus M. Price, a citizen of the State of New Jersey, com- 
morant at Boston, in the State of Massachusetts, receiver of the Pacifie 
National Bank of Boston,in the full and just sum of eight thousand 
dollars, to be paid to the said Linus M. Price, receiver, his certain 
attorneys, successors, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally, by these presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a circuit court of the United States, within and 
for the district of Massachusetts, in a suit depending in said court 
between thesaid Linus M. Price, receiver, plaintiff, and the said Harvey 
Mills, defendant, judgment was rendered against the said defend- 
ant, and the said defendant having procured a writ of error and 
filed a copy thereof in the clerk’s office of the said court to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
said plaintiff citing and admonishing him to be and appear ata 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next: | 

Now, the condition of the above obligation is such that if the said 
defendant shall prosecute his said writ of error to effect and answer all 
damages and costs if he fail to make his plea good, then the above 
obligation to be null and void; otherwise to remain in full foree 
and virtue. 
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| JAMES HENDERSON. [1 s., \ 
. 3 | C. PRINCE. fig 
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Signed, sealed, and delivered in presence of— 


J. EK. MOORE. 


F Approved. 
3 Le BARON B. COLT, 


U. 8. Cirewit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
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ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the cireuit court of the United States for 
the first circuit and district of Massachusetts. 
Attest: JOHN G. STETSON, 
Clerk U.S. C. C., Mass. Dist. 


102. The United States of America to Linus M. Price, of Newark, 
in the State of New Jersey, a citizen of said State, receiver 
of the Pacific National Bank of Boston, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States within 
and forthe district of Massachusetts, wherein Harvey Mills, of Thomas- 
ton, in the State of Maine, and a citizen thereof, is plaintiff in error, 
and you are defendant in error, to show cause, if any there be, why 


judgment rendered against the said plaintiff in error, as in the said 


writ of error mnentioned, shouid not be corrected, and why speedy 
> Pa * 


justice should not be done to the parties in that behalf. | 
Witness the Honorable Le Baron B. Colt, cireuit judge of the. 


United States for the first judicial circuit, this eighth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-five. | 
Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Circuit. 


Sufhicient service of this citation is acknowledged. 
A. A. RANNEY, 
For Defendant in Error. 


Endorsed on cover: Massachusetts C.C. U.S. No. 1242. Harvey 
Mills, plaintiffin error, vs. Peter Butler, receiver of the Pacific National 
Bank of Boston. Filed January 4, 1886. 
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Supreme Court of the United States. 


No. 790. 
Harvey Miuuzs, Appellant, v. PETER BuTLer, fecevver. 


No. 812. 
Harvey Mints, Plaintiff in Error, v. Perer Butter, Receiver. 


BRIEF FOR HARVEY MILLS. 
GENERAL STATEMENT OF THE CASE. 


For about two years prior to Sept. 13, 1881, the Pacific National 
Bank of Boston had been doing a general banking business in Boston, 
Mass., with a capital stock of $500,000. 


Equity Record, p. 12. 
Law Record, p. 8. - 


The articles of association of the bank provide that “the capital 
may be increased, according to the provisions of Section 5142 of the 
fievised Statutes, to any sum not exceeding ten hundred thousand 


4 


dollars.’ 


Equity Record, Exhibit i, p. 20. 
Law Record, Exhibit 1, p. 14. 


Sect. 5142 of the Revised Statutes provides that “no increase of 
capital shall be valid until the whole amount of such increase is 
paid.in, and notice thereof has been transmitted to the Comptroller 
of the Currency, and his certificate obtained specifying the amount 
of such increase of. capital stock, with his approval thereof, and 
that it has been duly paid in as part of the capital of, such asso- 
ciation.” | | 


(le) 


2 


On Sept. 13, 1881, the directors of the Pacific National Bank 
voted to increase the capital to $1,000,000. 
Equity Record, p. 12; Exhibit 3, p. 24. 
Law Record, p. 8; Exhibit 3, p. 19. 


The following notice was thereupon sent to the stockholders of 


the bank: — 


Pactric Narionat Bank, 105 Devonshire Street, 
SOSTON, Sept. 15, 1881. 
At a meeting of the directors of this bank, held this day, it was 
Voted, That the capital of this bank be increased to $1,000,000, 
and that stockholders of this date have the right to take the new 
stock at par in equal amounts to that now held by them.” Sub- 
scriptions to the new stock will be payable October Ist... Parties 
desiring to anticipate will be allowed interest to that date, at four 
per cent per annum. 
J. M. PETTENGILL, Cashier. : 
Equity Record, p. 12; Exhibit 4, p. 24. 
Law Record, p. 8; Exhibit 4, p. 19. 


This notice was received by the appellant and plaintiff in error, 
Harvey Mills, a master mariner of Thomaston, Me., who held twenty 
shares of the stock of the bank. He returned the same paper upon 
which the notice was printed to the bank, with an agreement written 
upon it to take the number of shares of the increase to $1,000,000, 
to which he was entitled by the notice. He afterwards bought rights 
to subscribe for and take ten shares more of such increase, and he 
subscribed for the same, making thirty shares in all so subscribed 
for by him. On Sept. 30, 1881, he paid $2,000, and on Oct. 1, 
1881, $1,000, in pursuance of his subscription, and received therefor 
the following receipts : — 

Paciric NATIONAL BANK, 
Boston, Sept. 30, 1881. 
$2,000. 


Received from Harvey Mills two thousand dollars, on account 
of subscription to new stock. 
J. M. Perrencity, Cashier. 


d 


Pactric NATIONAL BANK, 
| Boston, Oct. 1, 1881. 
$1,000, 
Received from Harvey Mills one thousand dollars, on account of 
subscription to new stock. 
J. M. Perrenciny, Cashier. 
Equity Record, pp. 81, 82. 


Law Record, pp. 59, 60. 


In October, 1881, he returned the receipts to the bank and 
received in their place a certificate for thirty shares of new stock, 
dated Oct. 1, 1881. 

Equity Record, p. 82. 


Law Record, p. 60. 


On Noy. 18, 1881, the bank became unable to-meet its debts and 
liabilities, failed to redeem its circulating notes, and closed its doors 
to business. Py | , 

Equity Record, p. 12. 
Law Record, p. 8. 


At the time of the failure, Nov. 18, 1881, the whole amount of 
the increase of capital to $1,000,000, to which Mills had subscribed, 
had not been taken or paid in, and it never was thereafter taken 
or paid in, and no notice was ever transmitted to the Comptroller of 
the Currency that it had been taken or paid in. The Comptroller 
never issued a certificate stating that the capital stock had been 
increased to the amount of $1,000,000, as voted Sept. 13, 1881, 
nor did said Comptroller ever certify his approval of such increase, 
or that it had been duly paid inas a part of the capital of the bank. 
No action whatever was at any time taken by the Comptroller 
respecting an increase of stock to $1,000,000. | 

{quity Record, p. 12. 
Law Record, p. 8. 


At the time Mills received his certificate for new stock, in Octo- 
ber, 1881, just before the failure of the bank, he did not know nor 
had he been informed that the $500,000 increase of the capital 
stock to $1,000,000 which had been voted Sept. 13, 1881, and to 


which he had subscribed, had not all been taken and paid in. He 
understood, when he received his certificate and afterwards, that the 
capital was $1,000,000. 

Equity Record, p. 83. 

Law Record, p. 60. 


In fact, ‘only: $461,300 of the increase of $500,000 was ever 
taken, all of which $461,300 was paid in on account of subscriptions 
to the proposed increase to $1,000,000, voted Sept. 13, 1881. 

This whole amount of $461,300 was used by the bank in its busi- 
ness, and at the time of the failure, Nov. 18, 1881, had all been lost. 


Equity Record, pp. 17, 18. 
Law Record, pp. 8, 9, 13. 


When the bank failed, Nov. 18, 1881, it owed over $3,000,000 
in excess of the value of its assets, and was in fact pet and 
hopelessly insolvent. | 

Indeed, as far back as Sept. 13, 1881, when the directors voted 
to increase the capital to $1,000,000, ‘the entire capital of the bank 
had been lost, and it was then insolvent. This condition of the 
bank was misstated to or concealed from the stockholders at the 
time they were induced to subscribe to the increase to $1,000,000. 

| Equity Record, pp, 16, 17, 18. 
Law Record, pp. 9-13. 


On the same day that the bank failed, Nov. 18, 1881, Daniel 
Needham, a duly appointed examiner of national banks, was placed 
by the Comptroller of the Currency in exclusive charge and posses- 
sion of the bank and all its funds, assets, records and books, and he 
remained in the exclifsive charge and possession of the same, acting 
under the direction of the Comptroller of the Currency, for a period 
of four months. The directors of the bank in the mean time had no. 
possession or control over its assets, or the money received or paid 
out on account of the bank, except under the supervision, control 
and authority of said Needham. During all this time the doors of 
the bank were closed to business. | 


Equity Record, p. 13. 
Law Record, p. 9. 
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Soon after the failure of the bank, and before Dee. 13, 1881, 
the Comptroller of the Currency was informed that the bank was in 
a most precarious condition and insolvent, owing at least $961,300 
more than the value of its assets. 

Equity Record, p. 13. 
Law Record, pp- 9, 59. 


Before Dec. 13, 1881, the Comptroller was also informed of 
the vote of the directors which had been passed Sept. 13, 1881, 
to increase the capital of the bank to $1,000,000, and that the full 
amount of that increase had not been subscribed for when the bank 
suspended in November. He was also informed that the $461,300, 
which had been paid in on subscriptions to the increase to $1,000,000, 
had all been lost. 

Equity Record, p. 13. 
Law Record, pp. 9, 59. 


At a conference held before Dec. 13, 1881, between the Comp- 
troller of the Currency, certain representatives of the directors, and 
William J. Best, who was a large creditor, the question of what 
should be considered the capital of the bank was presented to the 
Comptroller and discussed, and the conclusion was. reached that such 
a vote as that of Dee. 13, 1881, hereinafter set forth, should be 
passed by the directors, that the Comptroller should then be notified 
that the capital had been increased to $961,300, and should there- 
upon issue to the bank his certificate of increase to that amount. 

Equity Record, p. 65. | 
Law Record, p. 59. 


In pursuance of such conclusion, on Dee. 13, 1881, when the 
doors of the bank were closed to business, and when it and all its 
assets were in the exclusive charge and possession of Daniel Need- 
ham, agent and servant of the Comptroller of the Currency, as 
aforesaid, and acting under his direction, the directors of the bank 
passed the following vote : — os 

Voted, That whereas it was voted by this board, on the thir- 


teenth day of September last, that the capital of this bank be in- 
creased to $1,000,000, and that stockholders of this date have the 
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right to take the new stock at par in equal amount to that held by 
them ; 

And whereas, the stockholders were duly notified of said vote, 
and also, that subscriptions to the new stock would be payable 
October Ist; | | 

And whereas, $461,300 of said new stock has been taken and 
paid in ; | 

And whereas, $38,700 thereof has not been taken and paid in; 

Voted, That said $38,700 of said stock be, and is hereby, can- 
celled, and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sumof $461,300, 
and that the whole amount of said increase has been paid in as_ part 
of the capital of this association, and that he be requested to issue his 
certificate of said increase to this association, according to law. 


Equity Record, pp. 13, 14. 
Law Record, pp. 9, 10. | 


On the same day, J. M. Pettengill, cashier of the bank, acting 
under the directors, and upon the suggestion of the Comptroller, 
that such a certificate should be sent to him, sent the following 
certificate, sworn to by said cashier, to the Comptroller of the 


Currency : — 


Paciric National Bank or Boston, 
Dec. 13, 1881. 
To the Comptroller of the Currency, Washington D. C. 

It is hereby certified that the capital stock of “The Pacifie 
National Bank of .Boston ” has been increased pursuant to the arti- | 
cles of association of said bank, in the sum of four hundred and 
sixty-one thousand three hundred dollars, all of which has been paid 
in, and that the paid-up capital stock of said bank now amounts to 
nine hundred and sixty-one thousand three hundred dollars. 

[ SEAL | J. M. Perrenaiti, Cashier. 

Kquity Record, p. 14. 
Law Record, p. 10. 

On Dec. 16, 1881, the Comptroller of the Currency, knowing 
that the bank was insolvent and that its capital of $500,000 was all 
lost, and knowing further that the $461,300 paid into the bank on. 
account of subscriptions to the increase of stock to $1,000,000, was 
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all lost, and without in any way consulting Mills and the other sub- 
scribers to that increase, and without his or their consent or knowl- 
edge, sent to the directors of the bank the following certificate : — 


TREASURY DEPARTMENT, 
OFEICE OF THE COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 

Whereas, satisfactory notice has been transmitted to the Comptroller 
of the Currency that the capital stock of “ The Pacific National Bank 
of Boston, Mass.,” has been increased in the sum of $461,300, in 
accordance with the provisions of its articles of association, and that 
the whole amount of such increase has been paid in. 

Now it is hereby certified that the capital stock of “The Pacific 
National Bunk of Boston, Mass.,” aforesaid, has been increased as 
aforesaid in the sum of $461,300; that said increase of capital has 
been paid into said bank as a part of the capital stock thereof, and 
that the said increase of capital is approved by the Comptroller of 
the Currency. In witness whereof, I hereunto affix my official sig- 
nature. | 

[ SEAL | Joun J. Knox, Comptroller. 


{quity Record, pp. 15, 14. 
Law Record, pp. 8, 10. 


On the very same day that the Comptroller thus attempted by his 
certificate to create new stock to the amount of $461,300, attempting 
thereby to change the position of the subscribers to the $500,000 
increase from that of creditors to that of stockholders, with a further 
certain liability to the amount of $461,300, he sent (apparently by 
the same mail) to the bank, still in his possession, the following 
communication : — 

WASHINGTON, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts : 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred dollars ($961,300) having been lost, notice is hereby 
given to said bank, under the provisions of Section 5205 of the 
Revised Statutes of the United States, to pay the deficiency in its 
‘apital stock by an assessment of one hundred (100) per cent upon 
its shareholders pro rata for the amount of capital stock held by 
ach, and that if such deficiency shall not be paid, and said bank 
shall refuse to go into liquidation, as provided by law, for three 


months after this notice shall have been received by it, a receiver 
may be appointed to close up the business of the association accord- 
ing to the provisions of Sect. 5234 of the Revised Statutes of the 
United States. | | 
In testimony whereof, I have hereto subscribed my name, and 
vaused my seal of office to be affixed to these presents at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. D. 1881. 
[ SEAL] JOHN JAY KNOX, 
Comptroller of the Currency. 
Equity Record, pp. 14, 15. 
Law Record, p. 10. 


There was no vote of the stockholders of the bank or of the sub- 
scribers to the increase to one million dollars, relating to the increase 


or reduction of the capital stock of the bank. No opportunity was 


ever given to the stockholders of the bank to subseribe for shares 


in an increase of $461,300, in accordance with the requirements of 
the Articles of Association. 


Equity Record, p. 14. 
Law Record, p. 10. 


The only meeting of the stockholders of the bank held after the 
annual meeting of Jan. 11, 1881, was the annual meeting held Jan. 
10, 1882. The notice of this meeting published in the Boston Daily 
Advertiser was as follows :— : 

PactFic NATIONAL BANK. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them, will be held at their banking rooms, 105 Devonshire Street, 
on Tuesday, Jan. 10, 1882, at 11 o’clock a. m. 

J. M. Perreneityt, Cashier. 
Equity Record, p. 15. 
Law Record, p. 12. 


Mills did not attend this annual meeting, and had no notice of it, 
except by seeing the foregoing notice published in the Boston Adver- 
tise’. 

Equity Record, p. 83. 
Law Record, p. 60. 
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Shortly after Jan. 10, 1882, he received information of an assess- 
ment upon the stockholders of the Pacitic National Bank of one hun- 
dred per cent upon each share. He thereupon came to: Boston with 
five thousand dollars in money. Before he paid it, he had an inter- 
view with Needham, the bank examiner, who was then in posses- 
sion and charge of the bank, in which Needham told him that he 
would have to pay the assessment, and that such payment would 
clear him from all liability for the debts of the bank. He then 
handed the money to Needham, and after Needham received it, he 
again told Mills that that would clear him of all liability. 

Equity Record, p. 82. 


Law Record, p. 60. 


At the time of this payment, the bank and all moneys received 
hy it were in the exclusive charge of the Comptroller, acting through 
Needham, his agent. | 

Equity Record, p. 82. 


Law Record, p. 60. 


Mills paid the money to keep from being sued, supposing the 
assessment could be enforced against him by a suit at law, and he 
would not have paid it if he had not then understood that no future 
liability would attach upon his stock for the payment of the debts 
of the bank. He understood that the money was to go towards the 
payment of the debts. | 

Equity Record, p. 82. 


Law Record, p. 60. . 


Mills did not know, at the time he made this payment, that the 
increase of capital from $500,000 to $1,000,000, which was voted 
Sept. 13, 1881, and to which he had subscribed in September, 1881, 
had not all been taken and paid in; but he supposed and he believed 
that the capital had been validly increased to $1,000,000. It does 
not appear that he was informed of the action of the directors, or 
of that of the Comptroller of the Currency, in December, 1881, 
purporting to fix the capital stock at $961,500, before the appoint 
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ment of the receiver, nor does it appear that he knew before that 
time that the $500,000 increase was not all taken and paid in. 
{quity Record, p. 83. 


Law Record, p. 60. 


Mills had no information until the taking of his evidence in these 
‘ases as to what appeared on the books or records of the bank 


respecting his ownership of stock. 


Equity Record, p. 84. 
Law Record, p. 60. 


It does not appear that any register or list of stockholders was 
ever kept, in accordance with Sect. 5210 of the Revised Statutes ; 
nor does it appear that the stock ledger of the bank, so called, was 
ever seen by, or its contents made known to, any creditor of the 
bank or any member of the public. 

On March 18,1882, the amount paid on the assessment of one 
hundred per cent, including the $5,000 paid by Mills, was $643,000, 

This entire sum was paid by the stockholders of the bank and by 
some of the subscribers to the increase voted Sept. 13, 1881, while 
the bank and all its receipts and assets were in the possession and 
under the control of Needham, the representative of the Comptroller 


of the Currency. 
Equity Record, pp. 80, 13. 
Law Kecord, pp. 9, 14. 
On March 18, 1882, this entire fund of $643,000 was therefore in 
the hands of and under the control of said Needham. 
Equity Reeord, p. 15. 


Law Record, p. 9. 


The bank was then deeply and hopelessly insolvent. 


Equity Record, pp. 16, 18, 77. 
Law Record, pp. 12, 13. 
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On March 18, 1882, the Comptroller of the Currency, without 
consulting Mills or the stockholders of the bank, or the subscribers 
to the increase to $1,000,000, or those who had paid in the $643,000 
on account of the assessment, surrendered the bank and its assets 
to the directors, who opened the bank to business. The directors 
found, however, that they could do, and did in fact do, very little 
business in banking. | 

Equity Record, p. 17. 


Law Record, p. 13. 


From March 18 to May 20, the indebtedness of the bank was 
paid off and reduced over $2,000,000. 
Equity Record, p. 16. 
Law Record, p. 12. 


The whole amount paid by the stockholders.as a contribution 
towards the payment of the debts of the bank by voluntary assess- 
ment, viz., $742,800, including the $5,000 paid by Mills, was 
applied to the payment of the debts of the bank. 

Equity Record, p. 18. 


Law Record, p. 15. 


There were new liabilities contracted subsequent to March 18, 
L882, to the amount of $200,000, but the bank after that time made 
no new losses. | 

Equity Record, pp. 16, 19. 
Law Record, pp. 12, 15. 


The receiver was appointed May 22, 1882. All the assets which 
were in the bank Nov. 18, 1881, came into the receiver’s hands, 
when he took possession of the bank, except such as had been 
collected and applied to the payment of the debts and expenses of 
the bank, and such as had been surrendered on compromise in the 
settlement of doubtful assets. 

Equity Record, p- 16. 


Law Record, p. 12. 


ey a te a ata tie 


PRS ten 


12 


On Nov. 27, 1882, six months after the appointment of the 
receiver, the Comptroller of the Currency made another demand or 
requisition for $961,300 upon the stockholders of the bank and upon 
the subscribers to the increase to $1,000,000, being an assessment 
of one hundred per cent upon what was alleged and is alleged by the 
receiver to be the capital of the bank. The receiver brought suits 
to enforce this assessment March 14, 1585. 


Equity Record, p. 15. 
Law Record, p. 138. 

In the suit brought against Mills, the receiver alleges him to be 
the holder of fifty shares of the stock of the bank, and seeks to 
enforce against him, as such, a payment of 35,000. | 

To enjoin the prosecution of the suit so instituted against him, 
Mills caused to be brought in the Circuit Court for the same district 
in which the suit itself was pending, the bill in equity, the whole 
record of which is now before this court upon Mills’s appeal. In 
this bili in equity, Mills prays that the receiver may be enjoined 
from the further prosecution of*said suit against him, and also prays 
for such other and further relief as to the Court may seem meet. 

The claim set forth in the bill in equity, and still urged in this 
court, as the ground for such equitable relief, is that the contribu- 
tion by Mills in January, 1882, of an amount equal to the par value 
of the stock held by him, towards a fund which was actually used in 
the payment of the debts of the bank, the bank then being insol- 
vent, constituted in equity a satisfaction and extinguishment of his 
liability as a stockholder for the debts of the bank. It is further set 
forth in said bill, and still urged as an additional ground for equita- 
ble relief, that by the payment of the $3,000 made by Mills upon the 
thirty shares of alleged new stock, which in fact never had any legal 
existence, and on which Mills never incurred any liability, he really 
contributed towards a fund actually used for the payment of the 
debts of the bank, an amount equal to more than two hundred per 
cent of the stock held by him. 

Mills also defended the suit instituted against him by the receiver, 
the whole record of which has been brought before this court by writ 


of error, upon two grounds : — 
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First. That he was not at the time of the appointment of the 
receiver, or at any time, the holder of fifty shares of the stock of the 
Pacific National Bank, but was in fact and in lawa holder of only twenty 
shares thereof. Mills’s claim is, that the attempt on the part of the 
directors and the Comptroller of the Currency in December, 1881, to 
fix the capital stock of the bank at $961,300 was contrary to law and 
void, that the alleged thirty shares of new stock on which Mills is. 
sued never had any legal existence; and that he, by virtue of his 
subscription in September, 1881, for thirty shares in the then pro- 
posed increase of capital from $500,000 to $1,000,000, and by his 
other acts, never became liable on account of the debts of the Pacitie 
National Bank beyond his liability as the holder of twenty shares 
of valid stock. | | 

Second. That by his contribution in January, 1882, of an amount 
equal to the par value of all the stock ever held by him towards a 
fund which was all used in the payment of the debts of the bank, 
the bank then being insolvent, he in law discharged his lability as a 
stockholder in said bank, and should therefore have judgment in 


his favor in the suit pending against him. 


SPECIFICATIONS OF ERRORS. 


In the Equity Appeal, the error in the decree of the Circuit 
Court, which is here relied upon and urged, is that the Circuit Court 
ought to have held and adjudged that the contribution by Mills, 
Jan. 17, 1882, of an amount equal to the par value of his stock in 
the Pacific National Bank, towards a fund which was all used in the 
payment of the debts of the bank, the bank then being insolvent, 
constituted in equity a performance, satisfaction and extinguishment 
of his liability as such stockholder, and that the Circuit Court ought 
to have restrained the receiver from further prosecuting the suit 
instituted by him against suid Mills, and that the Circuit Court 
erred in not so doing. | 

The Cireuit Court further erred in not granting to Mills, in whole 
or in part, the relief prayed for in his bill of complaint. 

As plaintiff in error, Mills relies upon and urges all the errors 
specified in the Assignment of Errors, which make a part of the 
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record of the Writ of Error, beginning on p. 67 thereof. These 
errors are as follows : — 

1. The Cireuit Court erred in giving judgment for the defend- 
ant in error on the facts found by the Court, and in not giving judg- 
ment thereon to the plaintiff in error. 

2. There was error in each of the rulings of said court, admitting 
in evidence, each one severally, the records, pi si rs and documents, 
copies of which are annexed to and a part of “Statement of I: acts 
found by the Court,” and which records, papers and documents are, 
respectively, Exhibits 5, 6, 7, 8, 10, 11, 12, 13, 14, 15, 16 and 
17 in the record of the Writ of Error. 

8. There was error in the ruling of said court, admitting in 
evidence what was assumed to be a record of the doings of a meet- 
ing of the stockholders of said Pacitic National Bank, held Jan. 10, 
1882, a copy of which is annexed to said finding of facts by the 
court as “ Exhibit 9,” except so much thereof as is a record of the 


election of a board of directors of said bank. which is as follows : — 


“The following directors were chosen by a stock vote of 4,727 
shares against 80 scattering votes: Lewis Coleman, of Boston ; 
John Shepard, of Boston; M. Dyer, Jr., of Boston; M. P. 
Springer, of Newton; J. H. Whitaker, of Malden; Edwin Ray, of 
Newton; J. H. Sanborn, of Newton; E. M. Fowle, of Newton; 
George H. March, of Watertown; Arthur Sewall, of Bath; John 
E. Cassidy, of Boston; John Fallon, of Lawrence.” [The exhibits 
referred to in the two preceding specifications of error cover forty 
pages of the record of the Writ of Error, and are not here set out 
because of their voluminous character. ] | 

4. ‘There was error in the ruling of the said court, admitting in 
evidence the following vote of the directors of said National Pacific 


Bank, passed Dee. 13, 1881, to wit: — 


Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capit: al of this bank be increased to 
one million dollars, and that stockholders of this date have the 1 ight 
to take the new stock at par in equal amount to that held by them ; : 

And whereas the stockholders were duly notitied of said vote, aa 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken niall 
paid in; 

And whereas $38,700 thereof has not been taken and paid in; 


15 


Voted, That said $38,700 of said .stock be, and is hereby, can- 
celled and deducted from said capital stock of $1,000,000, and that 
the 4 -up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
‘apital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in as_ part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 

5. There was error in the ruling of said court. admitting in evi- 
dence the following certificate of J. M. Pettengill, the cashier of said 
bank, to the Comptroller of the Currency, which is dated Dee. 18, 
1881, to wit: — 

Paciric NATIONAL Bank oF Boston, 
_ Dec. 18, 1881. 
To the Comptroller of the Currency, Washington, D. C. 

It is hereby certified that the capital stock of “The Pacifie National 
Bank of Boston” has been increased, pursuant to the Articles of 
Association of said bank, in the sum of four hundred and sixty-one 
thousana three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine 
hundred and sixty-one thousand three hunnred dollars. 

[SEAL ] } J. M. Perrencitt, Cashier. 


6. There was error in the ruling of cag court. admitting in 
evidence the following certifies ite of John J. Knox, Comptroller of 
the Currency, dated Dec. 16, 1881, to wit :— 


Pe TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W asuinetron, Dec. 16, 1881. 

Whereas ; vatiel wtory notice has been transmitted to the Comp- 
troller of the C urrency ‘that the « capital stock of “ The Pacific National 
‘Bank of Boston,” Mass., has been increased in the sum of four hun- 
dred and sixty-one 1 ousand three hundred dollars, in accordance 
with the provisions of its Articles of Association, and that the whole 
amount of such increase has been paid in ; 

Now, it is hereby certified, that the capital stock of “The Pacific 
National Bank of Boston,” Mass., aforesaid, has been increased ‘as 
aforesaid, in the sum of four hundred and_ sixty-one thousand 
three hundred dollars; that said increase of capital has been 
paid into said bank, as a part. of the capital stock thereof, and that 
the said increase of capital is approved hy the Comptroller of the 
Currency. 

In witness whereof I hereunto affix my offic’ inl signature. 

[SEAL | Joun J. KNox, Comptroller. 
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7. There was error in the ruling of said court, admitting in evi- 
dence the facts introduced by the receiver, relating to the suits as 
brought by three creditors after March 18 and before May 20, 
1882. as stated in the facts found by the Court. (Page 13, record 
of Writ of Error. ) 

8. There was error in the finding of said court, as a conclu- 
sion of law from the facts found by it, that the plaintiff in error was 
the owner of the number of shares of stock in said Pacific National 
sank, on May 20 and on May 22, 1882, as declared in that behalf 
in the declaration. 

9, There was error in the ruling of said court in each and every 
refusal to make the several and separate rulings requested by the 
plaintiff in error, in his prayers therefor submitted to the court after 


the evidence introduced by both parties was closed, to wit : — 
(1.) In refusing to rule, as requested, “that by reason of the 


plaintiff in error’s subscription for thirty shares of the $500,000 


increase of the capital of the Pacific National Bank, voted Sept. 13, 


1881, and his payment thereof, and receipt and retention of a certifi- 
‘ate of stock for that amount, he cannot be held as a stockholder in 
this action unless it appears that the whole amount of the $500,000 
increase voted, and to which he .subseribed, was, either before or 
subsequent to his reception of his certificate, taken and paid in, and 
the increase of stock to that amount approved by the Comptroller of 
the Currency. . 

(2.) Inrefusing to rule as requested, “that the vote of the direct- 
ors of the Pacific National Bank, Sept. 13, 1881, that the capital of 
that bank be increased to $1,000,000, and the vote of the directors 
of said bank, Dec. 13, 1881, in which the attempt was made to limit 
the increase of the capital to $461,300, and to fix the whole capital 
at $961,500, and the approval thereof by the Comptroller of the 
Currency, by his certificate dated Dec. 16, 1881, did not constitute 
a legal and valid increase of the capital stock of said bank to $961,- 
300.” 

(3.) In refusing to rule as requested, “that if the action of the 
directors of said bank, and the Comptroller of the Currency, set 
forth in the preceding request, constituted a valid inerease of the 
capital stock of said bank of $461,300, and to the amount of 
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$961,300, the plaintiff in error cannot be held in this action as a stock- 
holder in said increase of $461,300 by reason of his subscription for 
30 shares of the increase of $500,000 voted Sept. 13, 1881, and his 
payment of such subscription and reception of a certificate for said 
30 shares thereof prior to the failure of the bank, Nov. 18, 1881.” 
(4.) In refusing to rule as requested, “that the retention by the 
plaintiff in error of said certificate for thirty shares of said $500,000 
increase until the final closing of the bank, May 20, 1882, and 


the payment of the assessment of one hundred per cent upon the par 


value of said supposed shares, which was made by him Jan. 17, 
1882, were not sufficient in this case to constitute or hold him as an 
owner of said shares if he did not know, and had never been 
informed, of the said action of the directors, Dec. 13, 1851, or of the 
said action of the Comptroller, Dec. 16, 1881, certifying the stock 
at $961,300, until after the receiver was appointed, May 22, 1882, 
and did not, until after that time, know, and had never been 
infor med, that the increase of said capital stock to $1,000,000 voted 
by the directors Sept. 13, 1881, had not all been taken and paid in.” 

(5.) In refusing to rule as requested, “ that if the votes of the 
directors of Sept. 18 and Dec. 13, 1881, and the certificate of the 
Comptroller dated Dec. 16, 1881, did not constitute a valid increase 
of the capital of the bank to $961,300, that attempted increase was 
not validated by subsequent ratifying acts (if such acts there were) — 
by part only of those who had subscribed for and paid in the $461,- 
300, under the vote to increase $500,000.” | 

(6.) In refusing to rule, as requested, “that the amount of the 
capital stock could not be increased by ratification to a sum less than 
$961,300; and if the plaintiff in error did acts which might consti- 
tute ratification on his part, it would not make the thirty shares of 
proposed new stock, subscribed and paid for by him, legal stock 
unless all the other subscribers to the amount which had been 
approved by the Comptroller of the Currency ($461,300) also rati- 
fied said increase.” 

(7.) In refusing to rule, as requested, “that the payment by the 
plaintiff in error, Jan. 17, 1882, to Daniel Needham, examiner of 
the Pacific National Bank, which was then insolvent, and its capital 
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stock lost, and was in the possession and under the control of said 
Needham, of an amount equal to the par value.of the stock which 
he owned, or of which he held certificates, which was applied towards 
the payment of the indebtedness of said bank, if made with the 
understanding and belief that it would discharge him from his liabil- 
ity under the statute to contribute towards the payment af the debts 
of the bank a sum equal to the par value of his stock, constituted a 
satisfaction and discharge of that liability, and proof of it is a good 
defence to this action.” 

(8.) In refusing to rule, as requested, “ that the payment by the 
plaintiff in error, Jan. 17, 1882, to Daniel Needham, examiner of 
the Pacific National Bank, which was then insolvent, and its capital 
stock lost, and was In the possession and under the control of said 
Needham, of an amount equal to the par value of all the stock which 
he owned, or of which he held certificates, which sum was applied 
towards the payment of the indebtedness of said bank, if made with 
the understanding and belief that it would discharge him from his 
liability under the statute to contribute towards the payment of the 
debts of the bank a sum equal to the par value of his stock, consti- 
tuted a satisfaction and discharge of his lability for all debts con- 
tracted before such payment.” 

(9.) In refusing to rule as requested, “that if the plaintiff in 
error paid to Daniel Needham, the bank examiner, while he was in 
charge of the bank, a sum of money equal to the par value of all the 
shares of stock held by him in said bank, which was applied in pay- 
ment of the debts, contracts and engagements of the bank, it con- 
stituted a discharge of his liability under the statute and is a defence 
to this action.” 

(10.) In refusing to rule as requested, “that if pleintiff in error 
paid the assessment upon all the shares held by him, which was 
voted at the assemblage of stockholders Jan. 10, 1882, to Daniel 
Needham, while he was in possession and control of the bank and all 
moneys received for the payment of its debts, such payment consti- 
tuted a discharge of the plaintiff in error’s liability under the statute 
and is a defence to this action.” . 

(11.) In refusing to rule as requested, “that if the plaintiff in 


error, since the failure of the bank in November, 1881, has paid one 
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assessment of an amount equal to the par value of the shares of said 
stock owned by him, and such payment did not have the effect of 
restoring the value of his stoek to him in any part, but was devoted 
to the payment of the debts, contracts and engagements of the 
bank, he is discharged from further liability, under whatever provis- 
ion of law that assessment may have been made.” 

(12.) In refusing to rule as requested, that “ the effect would be 
the same of a payment made under the circumstances stated in the 
foregoing request if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to the making af an assessment.” 

(13.) In refusing to rule as requested, “that if, after he was 
notified of the assessment referred to in these requests, the plaintiff 
in error received from Daniel Needham, the examiner, while he was 
in possession of the Pacific National Bank and all its assets, and 
while the moneys paid into said bank were paid and received under 
his supervision and authority, assurances that the payment of that 
assessment would relieve him from all further liability under the 
statute to contribute towards the payment of the debts of the bank, 


und was influenced to pay the assessment by such assurances, and 
did thereafterwards pay it to said Needham, such payment is a sat- 
isfaction of his liability sought to be enforced in this action and is a 
defence to it.” | 

10. There was error by said court in rendering judgment against 
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the plaintiff in error for an assessment upon all the stock of which he 
was alleged in the declaration to be owner, because if judgment 
was authorized for the assessment upon any part of said alleged stock, 
it was only upon such stock held by the plaintiff in error as was 
created prior to Sept. 13, 1881. | | 

11. There was error by said court in rendering judgment for 
any greater part of the assessment made by the Comptroller of the 
Currency against the plaintiff in error than the plaintiff in error’s - 
due proportion to the debts of said bank contracted subsequent to 
Mareh 18, 1882. | 


ARGUMENT. 


The appellant relies on two principal propositions : —— 
First. He is not a stockholder of the new stock. 
Second. He has once paid his full liability. 


; 
We deny that the character of holder of the new stock has 
attached to the appellant and plaintiff in error. 
He contracted to take new stock in a bank whose capital should be 
a million dollars. | 


Pages 24, 81. 


This agreement imposed no obligation to take shares of a smaller 
capital. . 

These engagements are as distinct as engagements to take stock 
in different banks. | | | 

Acceptance of certificates, entries on the books, payment of 
assessments, neither separately nor combined, clothe him with that 
character in fact, or estop him from denying it. 

This is settled by the statute itself. There is a clear distinction 
between the system provided in the national banking law for the 
original formation of a corporation, and that provided for the 
increase of its capital. | 

Sections 5133-5141, 5168-5180, provide for the creation of 
a corporate life which comes into being when the articles of associa- 
tion are signed and filed. Its subsequent action will be binding 
upon the associates, although irregular. The departure from mere 
mandatory provisions can only be remedied by proceedings instituted 
by the government. | 

But Section 5412 expressly declares: “Vo inerease of capital 
shall be valid until the whole amount of such increase 1s paid in, and 
notice thereof has been transmitted to the Comptroller of the Currency, 
and his certificate obtained, specifying the amount of such increase 
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capttal stock with his approval thereof, and that it has been duly paid 
on os a part of the capital of such association.” 

The appellant’s subscription, payment, taking the certificate and 
the entry upon the books were mere preparation for or anticipation 
of the assuming the character of stockholder, when the whole 
amount should be subscribed, and the approval and certificate of the 
Comptroller obtained. They conferred no right and imposed no duty 
upon appellant, except to become a stockholder when the increase 
became valid, and imposed no obligation upon the bank except to 
admit him as a stockholder when the proceeding was complete. 

If the Comptroller had withheld his approval altogether, surely 
appellant could not have been held as shareholder, for the single 
purpose of liability to previous debts and for no other purpose what- 
ever. | 

American Tube Works v. Boston Machine Co., 139 Mass. 5. 
Reed v. Boston Machine Co., 141 Mass. 454. 


In the former case all the elements found here exist, with the addi- 
tional fact that plaintiffs had actually received dividends on the illegal 
stock. Allen, J., says: “In all the cases which have come under 
our observation, where one has been held to be a stockholder by 
estoppel, there has been a legal creation of the capital stock.” 

There is no distinction in principle between an attempted increase 
of capital beyond the amount expressly limited in the charter, and 
an attempted increase, which the law expressly declares shall not be 
valid until the consent of the public officer who has control of the 
subject, be obtained. 

The consent of the Comptroller takes the place of the legislative 
consent, which, in either case, would be sufficient to authorize an in- 
crease beyond the original limit. 

The issue of the increase was, by the express terms of the statute, 
ultra vires. | 3 

In Scovill v. Thayer, 105 U.S. 143, it is held that in such case an 
alleged stockholder is not estopped by receiving ¢ertiticates, attend- 
ing corporate meetings, or by the fact that the corporation had held 
itself out as having increased capital, and so obtained increased 
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The Court say : — | 

“The increased stock itself was void. It conferred on the holders 
no rights, and subjected them to no liabilities. If the stock of the 
first and second issues had been held by one set of holders, and the 
stock of the third and fourth by another, in a contest between them, 
the latter would have been excluded from all participation in the 
management of the company or in its profits. To decide that the 
holders of stock issued ultra vires have the same rights as the holders 
of authorized stock, is to ignore and override the limitations and 
prohibitions of the charter. We think it follows that, if the holder 
of such spurious stock has none of the rights, he can be subjected to 
none of the liabilities of the holder of genuine stock. His contract 
to pay for spurious shares is without consideration, and cannot be 
enforced. The corporation being absolutely without power to in- 
crease its stock above a certain limit, the acquiescence of the share- 
holder can neither give it validity, nor bind him or the corporation.” 

The acts of the stockholders, until the certificate of the Comp- 
troller, are nothing more than propositions among themselves. 


Charleston v. People’s Nat. Bank, 5 Rich. So. Car. 103. 


In all the cases cited on the other side, so far as we have examined 
them, the Court hold the stock valid, notwithstanding irregularities. 
If the corporations had been solvent and gone on, the stockholders, 
under the principle of those decisions, would have established their 
right to dividends and to vote. Here, it is clear that until after the 
certificate of the Comptroller, which was itself long after the facts 
relied on as an estoppel, no such relation to this corporation in 
respect to its new stock ever existed. 

So far as the certificate is concerned, that is a strange estoppel 
which estops a person from denying that he is the owner of that 
which does not exist; that he is a stockholder of no stock. The 
reasoning of Scovill v. Thayer is fully applicable here. If there 
had been a dividend declared after the issue of these certificates 
and before the Comptroller’s certificate, the old stockholders could 
have prevented the new ones from receiving it. If there had been 
a meeting, the old stockholders could have prevented the new ones 


from voting. There is no single privilege of a stockholder which 
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the holders of the certificates could have claimed after their issue, 
until the five hundred thousand dollars had been all paid in, and the 
Comptroller’s certificate to the payment of the increase, and his 


approval thereof obtained. 


Upton v. Tribileock, 91 U. S. 45, Sanger v. Upton, 91 U. S. 56, 
Webster v. Upton, 91 U. S. 65, Chubb v. Upton, 95 U.S. 665, and 
Pullman v. Upton, 96 U.S. 328, deal only with the case of sub- 
scriptions obtained, by fraud, or stock which the corporation had a 
right to issue, but issued irregularly, or stock de facto in corpora- 
tions irregularly organized. | 

Neither party to the transaction understood the payment of the 


money, the certificates, or the entries, as conferring any rights 


upon anybody until the whole half million was paid, and the Comp- 
troller’s certificate obtained. They were mere acts of preparation or 
anticipation. 

Certainly there must be some limit to an estoppel. The clerk of 
a bankrupt corporation cannot, by entering a name on the stock book 
for any number of shares he pleases, render the person named liable 
for all or any part of its debts. Could the cashier of this bank, by a 
stroke of his pen, charge any number of the richest men in Boston 
with shares to the amount of $1,000,000, and thereby render them 
liable for these debts ? : | 

The presumption arising from entry in a stock book does not 
apply when all the facts are before the court. No case can be 
conceived where a person, not a stockholder on all other facts, 
becomes one by putting his name on a book without his authority. 

The certificate and entry in stock book must purport to be shares 
in some specific capital. There can be no such thing as a share, 
unless there be a unit which is shared. A numerator is without 
meaning unless there be adenominator. Until there has been a unit 
of capital duly created, there can be no such thing as an estoppel to 


deny holding shares therein. : 

If it were essential to our argument, we should respectfully ask 
the Court to reconsider the dictum of Mr. Justice Hunt, in Chubb v. 
Upton, 95 U.S. 665, 668, that “it not necessary to sustain the action 
against a subscriber, that there should have been a subscription for 
the whole amount named in the articles.” If this be true to any 
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extent, we conceive it can be only true in cases where a corporation 
has begun business lawfully, might lawfully have limited its increase 
to the amount actually subscribed without the assent of any other 
authority, so that the subscriber would become a shareholder in a 
going concern, and where the circumstances attending the issue of 
the certificates, immediately, show that to have been the intent of the 
parties. See cases collected in | 

1 Morawetz, Sect. 142. | 

Rensselaer Plank Road Co. v. Wetsel, 21 Barb. (N. Y.) 56. 


But the present case is as if the subscription paper had itself con- 
tained the express condition that the bank would not admit the 
subscriber to the character of stockholder, until the whole amount 


should be subseribed. 


Lexington R. R. v. Chandler, 13 Mich. 311. 

Troy & Greenfield R. R. v. Newton, 8 Gray, 596. 
Worcester & Nashua R. Rk. v. Hinds, 8 Cush. 110. 
City Hotel v. Dickinson, 6 Gray, 586. 

Boston & Barre R. R. v. Wellington, 113 Mass. 79. 
‘Boston R. R. v. Pearson, 128 Mass. 445. 


Creditors, in dealing with corporations, are bound to take notice 
of the limitations of their charters, and, @ fortior7, of the limitations 
of the general law. : 

2 Morawetz, Private Corp., 849. 

Scovill v. Thayer, 195 U. S. 143, 149. 

Pearce v. Madison R. R., 21 How. 441, 443. 

In re County Life Ass. Co., L. R., 5-Ch. App. 288. 


The book produced by the receiver is not a stock register. It is 
a mere debt and credit account with the stockholder, p. 88. | 


Ins. Co. v. Hastings, 2 Allen, 398. 


‘We come then to the action of the directors of Dec. 13, 1881, and 
the two certificates of the Comptroller, dated Dec. 16, 1881. 
Dec. 13, 1881, the bank was wholly insolvent. Its capital was 


entirely gone, and its liabilities were more than three million dollars 
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in excess of its capital and assets. It failed to redeem its circulating 
notes, or to pay debts or depositors in the course of business. Its 
doors were closed (pp. 12, 15); its officers were excluded from all 
control of its afluirs by the order of the Comptroller (p. 13). 


Needham, the bank examiner, although not styled receiver in the 


order, was in fact executing the functions of receiver, and not of — 


visitor or examiner, so far as his custody and control of the bank 
were concerned. | 


Rev. Stat. §§ 5240, 5241. 


This was a clear case of insolvency, and these were clear acts of 


insolvency within the meaning of Sect. 5242. They were due and 
public notice to every shareholder and creditor that the power of the 
bank to deal in any manner with its assets, except to preserve them 
and to redeem bills, was gone. It could make no binding contract ; 
even a seizure and sale of its property on an adversary suit would 
be void. | 


National Bank v. Colby, 21 Wall. 609. 


The purpose to violate the provisions of Sect. 5242 would be 
inferred as matter of law from any payment or transfer of the prop- 
erty under these circumstances, and notice of such purpose be 
imputed to both parties. 

This is very well stated in Pratt’s digest of the National Bank 
Act in the note to Sect. 5242: “It is plain that a bank is bankrupt 
at the moment that it cannot pay legitimate demands upon it in cur- 
rent funds; and the very fact that when a demand is made, a bank 
offers something other than current funds, would appear to be pre- 


sumptive evidence of insolvency. It is expected, from the very 


nature of the business, that a bank will always conduct its business 
so as.to be prepared to meet all demands by immediate payment in 
money. In practice, however, it is often very difficult to determine 
the exact date of the insolvency, inasmuch as a bank may be really 
insolvent and yet be able to meet demands to some small extent in 
current funds; and it may be able, by disposing of its more easily 
liquidated assets, such as bonds, or the best of its bills receivable, to 


supply itself with current funds to meet considerable demands. 
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But while the exact moment of insolvency is extremely difficult to 
fix theoretically, still practically, in each actual case, there comes a 
time wher the officers are aware they cannot continue business. 
Usually, when they come to this conclusion, the institution closes its 
doors, and this act ts the act of insolvency mentioned in the section. 

“It rarely, however, happens that a bank closes its doors, but it 
subsequently appears, by competent evidence, that for days, weeks, 
or months prior to the actual closure, the officers must have been 
aware that there was no hope for the institution, and they are not 
excusable because they permitted themselves to be led by false 
hopes, but it is presumed that things appeared to them as they 
would appear under like circumstances to competent business men. 
If it can be proved that after the institution was in such condition 
that competent bankers would have closed its doors, the officers paid 
out moneys, ete., all such acts would be null and void, and when 
creditors were paid in other than current funds, say in bills receiy- 
able or other unliquidated assets, such creditors would doubtless be 
considered to have been put on notice, and could be compelled to 
refund and await pro rata distribution.” | 

Such being the case, the directors had no power to pass the vote 
fixing the capital at $961,300, and that whether the act be treated 
as anattempted reduction of the capital, which could only be effected 
by a two-thirds vote of the shareholders (Sect. 5143), or as a 
new and original attempt to increase. 

It is clear they had no authority to reduce the ‘apital : first, 
because that power only resides in the stockholders (Rev. St., 
§ 5143); second, because the ec: ipital had never been lawfully in- 
creased to the point from which they were to reduce it. 

Yet it seems clear that reduction and not increase was what they 
attempted by the vote of Dec. 13, 1881. After reciting the vote to 
increase to a million, and that the subscriptions were payable Oct. 
1, and that “$461,300 of said new stock has been taken and paid 
in,” they vote that “$38,700 of said stock be, and is hereby, cancelled 
and deducted from said capital stock of $1,000,000,” ete. This 
purpose is further made clear by the fact that the transaction was 
illegal as an original increase, because there was no offer of the new 
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stock pro rata to holders of the old stock as the Articles of Associa- 
tion (Sect. 5, p. 16, and By-Law, Sect. 11, p. 17) require. 

But this is of minor importance. The directors were at that date 
totally incompetent to bind the bank by the contract which the 
acceptance of a subscription or payment to stock implies. 

The acceptance of a subscription and payment to the stock of a 
bank implies a contract on the part of the corporation to take the 
money and employ it in the business of banking. It implies a con- 
tract to give hima right as stockholder to his equal control and 
management of a banking business to be thereafter conducted. If 


it be an increase, it is a contract for a sale to him of a proportionate 


joint ownership of an existing capital then engaged and thereafter 


to be engaged in the business of banking. How can an agency 
make such a contract which could not lawfully pay a creditor other 
then a bill-holder a debt of twenty-five cents? If into the ordi- 
nary contract for the sale of goods on credit there enter the implied 
condition that the buyer shall keep his credit good till the transac- 
tion be complete, does not this condition enter into the authority of 
directors to hold third persons or bind their own corporations by 
contracts to continue the business ? ; | 

On the same thirteenth day of December, 1881, the cashier sent 
to the Comptroller a certificate that the capital stock had been in- 
creased and the increase all paid in. In point of fact, not a dollar 
had at that time been subscribed or paid in toward any increase 
voted by the directors on that day. The subscribers to the new 
$500,000, under the former vote, might each of them have demanded 
that his money should be returned immediately on the passage of 
the vote fixing the amount at $461,300. Nothing, certainly, had 
yet happened which made any subscriber liable as shareholder. 

On the same day the Comptroller issued his two certificates, one 
declaring that the new stock was all paid in, the other declaring 
that it was all gone, and directing an assessment (pp. 14, 15). 

We submit that neither of these certificates had any validity 


whatever. 

The Comptroller is not a judicial officer. He cannot bind any 
citizen by a decree or judgment. It is true, his certificate is con- 
clusive upon the question whether a bank is duly organized, and 
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upon the question how much of the stockholders’ liability needs to 
be enforced. 


Kennedy v. Gibson, 8 Wall. 498. 
Bank v. Kennedy, 17 Wall. 20. 
Casey v. Galli, 94 U. S. 673. 
Sanger v. Upton, 91 U. S. 56. 


A person who has become a shareholder in a bank so far sub- 
mits himself to the Comptroller’s authority ; and the enforcement of 
this submission is necessary for the due protection of the public. 

Sut it cannot be claimed that the Comptroller can by his certifi- 
cate Impose upon persons the character of shareholders without their 
consent. Nor will it be doubted, we presume, that if the Comp- 
troller be about to give such certiticate illegally or contrary to the 
fact, any person who would be aggrieved thereby may have 
judicial process to restrain him. 


United States ». Knox, 102 U.S. 422. 


If, then, the act of the Comptroller be performed under such cir- 


-cumstances that it is impossible to apply for an injunction in advance, 


it must be that the facts may be shown in defence, especially in 
cases where no new rights have attached in consequence of reliance 
on his action. | | 

The Comptroller could not lawfully certify to an increase of capital 
made illegally, for the reasons heretofore stated. ee 

Nor could he properly and lawfully certify that the’ capital “ had 
been increased in accordance with the provisions of the Articles of 
Association,” and that “said increase of capital has been paid into 
said bank as a part of the capital stock thereof,” or lawfully certify 
his approval of such increase, when the fact was at that moment 
known to him that the amount was all gone, that it never had been 
received as capital, but had been applied to the partial reduction of 
the indebtedness of a bank still insolvent. 

The law will not stick at the phrase “has been duly paid in.” It 
is the substance of an increase of capital-to which he is authorized 
to certify. The fact that it is there, not the fact that it was paid 

(5c) | 
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weeks or months ago, is the essential fact which he is to declare. 
It must be there as an existent, present fund, to which the public 
may trust in dealing with the bank, on the one hand, and which is to 
stand between the shareholders and their liability for debts on the 
other. | | 

The Comptroller erred, therefore, in deeming himself authorized 
to certify that the capital had been increased. | 

He also erred in deeming that he had authority to require an 
assessment on this increase. The case of a capital “impaired by 
losses or otherwise,” contemplated in Section 5205, does not exist 
where the capital is all gone and the bank is insolvent. 

We claim that there is nothing in this case which creates an 
estoppel. The liability of the alleged shareholders must depend 
upon the actual facts, and not on any artificial presumptions. 

There has been no change, except for their advantage, in the 
position of the old creditors. The estoppel can at best only be 


invoked in behalf of the new creditors, some $200,000 in amount, 


who contracted with the corporation during the brief period of 
resumption, and after the alleged increase instock. Their rights, if 
any they have, can be preserved in the decree, if the Court think fit. 


Il. 


Our second general proposition is that the liability of all the 
shareholders has been equitably discharged by the payment of the 
assessment. | 

This case is totally distinguishable, in this respect, from Scoville 


v. Thayer, 105 U. S. 141. Inthat case Thayer had subscribed for 


certain valid shares in a Kansas corporation, and had paid in a part 


of their par value. The company afterward undertook to increase 
its capital beyond the amount authorized by law, and he subscribed 
and partly paid for certain unauthorized stock. He had an agree- 
ment with the company that no further calls should be made upon 
him, which agreement was void as against an assignee of the com- 
pany in bankruptey. The Court held that, on a suit by such assignee 
to recover the unpaid balance due on his authorized stock, he could 


not set off the sums paid by him on the invalid stock. 


os 
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Mr. Thayer’s original subscription was, as between him and the 
representative of the creditors, a promise to contribute to a fund for 
their use. The money paid by him on the said stock not being 
applicable to the purpose for which it was intended, was, in the view 
most favorable for him, money received by the company to his use, 
constituting him an ordinary creditor to that amount. The Court 
say that “no call had been made for contribution on the valid stock, 
to which the amounts paid on the void stock could be said to apply. 
No call could have been made by the company under its agreement 
with the stockholders, unless to pay its creditors, and it does not 
uppear that when the payments were made the company had any 
creditors.” The money paid in that case never, so far as appears, 
benefited a creditor in the slightest degree. It may, so far as 
appears, have been paid for the purchase of a» mine which proved 


_worthless, or for working a mine which proved unprofitable. 


See also 
Sawyer v. Hoag, 17 Wallace, 610. 
Sanger v. Upton, 91 U.S. 56. 
Scammon v. Kimball, 92 U.S. 362. 
Morgan v. Allen, 103 U.S. 498. 


But in the case-at bar, the money paid under a supposed liability 
went directly to reduce the volume of debts, as is expressly found by 
the Court under an assessment.made for that sole purpose. The 
order by the Comptroller, and the voluntary consent by the supposed 
shareholder, to pay in one hundred per cent on the supposed capital, 
were an order and consent to pay that amount to the creditors, and 
actually accomplished that purpose. It was an actual performance 
of one obligation by parties who mistakenly supposed they were 
performing another. In form, it was an attempt to make good the 
capital. In fact, it was simply a reduction of the volume of debt. 

The entire deficiency was never paid. Pursuant, therefore, to the 
notice of the Comptroller of Dec. 16, 1881, the receivership therein 
stated went on. The question with which we have now to deal 
is the same as if one shareholder only had brought to the oflicer 
his assessment on the full amount of his stock, paid it over to the 
representative of the government in charge, been assured by him 
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that it was in full discharge of his liability ; and, the sum paid having 
_been actually applied to the payment of debts, been called upon by 
_ the receiver to pay again. 
We do not rely on-the assurances given by Mr. Needham to the } 
: stockholders as binding upon the receiver as an engagement. But 
i they establish and interpret the purpose of the payment. They ie 
| show that a discharge of the statute liability was the intent of the 
transaction. 

The authorities cited below seem to us conclusively to establish 
the proposition that a statute liability for the debts of a corporation 
is discharged pro tanto by an advancement to the corporation to 
pay debts, or by a payment of the debt of any single creditor, in 
cases where the liability is direct to individual creditors. We claim 
that the principle is applicable where the liability is to a receiver, 
who is to distribute the fund among all creditors pro rata, and a 
payment has been made to a general fund of which creditors have 
the benefit, and which cannot lawfully be paid out in any mode which 
operates as a preference. len | 

It is clear that the giving of the bank to its-officers by Needham, 
and the subsequent payment of debts, were illegal after the acts of i 
bankruptcy already committed, and that the receiver can recover 
back all sums, if any, paid out by way of preference. 3 

But it also appears that the effect of the brief resumption was 
largely to benefit creditors, on the whole. They are in the same 
condition as if the Court had authorized an assignee in bankruptcy 
to continue business for the benefit of creditors, and his conduct of 
the business had resulted in investing the assets and diminishing the 
liabilities. 

Assuming, then, that it is established that these alleged shareholders 
have paid in voluntarily a sum they were not obliged to pay, with 
intent that it should be applied to increase a fund to discharge the | tii 
indebtedness of the bank, and that it has been so applied, and the ; 
creditors collectively and individually are thereby in better condition 
than if the method provided by law had been strictly pursued, we 


submit that on well-established principles of equity such payment ‘ 


will be treated as a discharge of the statute obligation. 


a 


do 


This may be treated either as | 

An equitable performance of the obligation, 

An equitable satisfaction, 

A substituted performance, 

Or an equitable set-off. | 

It is not important to consider carefully the distinction between 
them. They all rest upon the general principle, that equity will not 
permit double benetits where but one benefit is intended, or impose 
double burdens where but one obligation is due. The money due 
from these debtors has reached these creditors, and the substance of 
their obligations has been fully performed. 


Terry v. Little, 101 U. S. 216, 218. 

2 Pomeroy, Eq. Jur. § 579. | 

Smith, Principles of Eq. p. 461. 

1 Pomeroy, Eq. Jur. 859. : 

Tubbs v. Broadwood, 2 Russ. & M. 487. 

Lechmere v. Carlisle, 3 P. Wms. 227. 

Lowden v. Lowden, 1 Bro. Ch. O82. 

Leach v. Leach, 10 Ves. 516. | 

Wilcox v. Wilcox, 2 Vernon, 558. 

2 Lead. Cas. in Eq. 833, 4 Am. Ed. 

Blandy v. Widmore, 1 P.. Wis. 323. 

Deacon v. Smith, 2 Atk. 323. 

1 Pom. Eq. 88, 420, 421, 461, 520, 521. 

2 Ib. 580. | 

1 Story, Eq. Jur. 1107. 

2 Ib. 1099, 1104. 

Smith, Eq. 444. 

Ex parte Pye, 18 Ves. 140. 

Hinchcliffe v. Hinchcliffe, 3 Ves. 516. 

Thynne v. Glengale, 2 H. L. Cas. 131. 

2 Redfield, Wills (2d Ed.), 515 ef seg., Sec. 10, Sec. XI., 
p. 525, cases cited in note. 

Raleigh v. Raleigh, 35 Ill. 512. 

Briggs v. Penniman, 8 Conn. 390. 


Tailmadge v. Fishkill Iron Co., 4 Barb. 382. 
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Jones v. Wiltberger, 42 Ga. 578. 
Thompson’s Liability of Stockholders, 392. 
Lee v. Lee, 31 Georgia, 26. 
1 Story’s Eq. 840. 
2 Pomeroy, 952. | 
United States v. Knox, 102 U. S. 422, 425. 
Hindustan v. Alison, L. R. 6, C. P. 54. 
Marine Bank v. Fulton Bank, 2 Wall. 256. 
Scammon v. Kimball, 92 0. 8. 370. 
National Bank v. Ins. Co., 104 U.S. 54. 
Patterson v. Lynde, 106 U.S. 519. 
Smith v. Hurd, 12 Metce. 371. 


No offer to return the certificates or notice to rescind the transac- 
tion was necessary. The transaction never took effect. Nothing 
ever passed to these alleged stockholders as against the corporation. 
There was nothing to be avoided or rescinded, and the certificates 
were of no value so as to need to be returned. | 

Reed v. Boston Machine Co., 141 Mass. 454. 
Am. Tube Works v. Boston Machine Co., 139 Mass. 11. 


GEORGE F. HOAR. 
BENJAMIN N. JOHNSON. 
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No. 790. 


HARVEY MILLS r&-£a., v. PETER BUTLER, RECEIVER. 


No. 821. 


SAME, PLAINTIFF IN ERROR, v. SAME. 


Wriet of Appellee and Defendant in Error. 

The determination of this case depends on the same main 
state of facts and questions of law as the case of Mr. Delano, 
the paging being the same. (Law Ree., pp-. $, 32, 13 to 1§; 
60-2.) The only difference between the two is as to the 
amount of the new stock held, and in that Mr. Mills had advice 
and assurances from Daniel Needham, the National Bank 
examiner, as to the effect of paying the voluntary assessment. 
(Eq. Rec., pp. 81-87; law rec., 59-61.) The defendant in’ 
error refers to the brief in Mr. Delano’s case, and adopts it as 


applicable to these cases also. 


A. A. RANNEY. 
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THE TAUNTON SAVINGS BANK VS. PETER BUTLER, RECEIVER, &C. 1 


1 UNITED STATES OF AMERICA, | aa 
Massachusetts District, cn 


Ata circuit court of the United States for the first cireyit begun 
and holden at Boston, within and for the district of Mass: chusetts, 
on Iriday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-five, before the Honotable Le 
Baron B. Colt, circuit judge. 


TAUNTON SAavincs Bank, Complainants, | 
v. In Equity. 
Linus M.- Price, Receiver, Defendant. J 


The original bill of complaint in this cause was filed in the clerk’s 
office on the twenty-sixth day of November, A. D. 1884, and was duly 
entered at the October term of this court, A. D. 1884, when and 
where the parties appeared, by their respective attorneys. This 
cause was thence continued to this present term, when, by agree- 

ment of parties, the original bill of complaint is withdrawn and a 
new bill of complaint substituted therefor, which substitued bill of 
complaint is as follows: 


2 Bill of Complaint. (Filed June 8, 1885.) 


The Taunton Savings Bank, a corporation duly created by and 
organized and doing business under the laws of the State of Massa- 
chusetts, of Taunton, in sald district, its place of business, brings 
this its bill of complaint, by John E. Sanford, its president, being 
thereunto lawfully authorized, against Linus M. Price, a citizen of 
the State of New Jersey, but now commorant at Boston, in said dis- 
trict, as he is receiver of the Pacific National Bank of said Boston, a 
national banking association organized under the laws of the U nited 
States. | 

And thereupon your orator complains and says: 

That on or about the fourteenth day of March, 1883, the said 
respondent, in his capacity as receiver of said bank, instituted a suit 
against your orator by writ issuing out of this honor: able court, and 
retarnable to the May term thereof then next, which was duly en- 
tered in said court and is still pending therein ; by which suit said 
respondent sought and still seeks to enforce against your orator an 
alleged personal liability as the alleged holder of two hundred shares 
of the capital stock of said bank, at the time of its insolvency, fail- 

ure, or suspension, to the amount of twenty thousand dollars. 
2a A copy of the declaration in said suit (marked “A”) is here- 
unto annexed and made part of this bill. 

And your orator further says that, prior to the institution of said 
suit against him by the res spondent, and in anticipation of such en- 
forcement by the receiver against him of said alleged liability, as the 
alleged holder of said shares, your orator had fully satisfied and ex- 
tinguished such alleged liability, under the circums'ances and in the 
manner hereinafter set furth, viz: 

On or about the eighteenth day of wosanien ae 1881, said Pacific 
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National Bank, being unable to meet its debts and. habilities, sus- 
pended payment thereof, and thereupon closed its doors to business, 
being then insolvent, and owing debts to a large amount in excess 
of all its assets, its capital stock, and the amount of the one hundred 
per centum for which the stockholders were by law liable upon their 


several shares therein towards the payment of the debts of said 
bank; whereupon Daniel Needham was duly appointed examiner of 


said. bank by the Comptroller of the Currency of the United States, 
and by him placed in possession and charge of said bank, and all the 
assets, records, and books of said banking association, with the power 
and duty imposed on him to make a thorough examination into all 
the affairs of said association, to examine all the officers and agents 
thereof on oath, to make report of the standing and condition of 
said bank, and to receive all moneys paid for the benefit of the 
ereditors of said bank, and to retain them and all assets of said 
bank in his gone until discharged from said trust. 

Said bank, with its-assets and the moneys aforesaid, remained in 
the exclusive charge and possession of the said Needham, with its 
doors closed to business as aforesaid, until long after the tenth day of 
lebruary, 1882, hereinafter mentioned. 


And your orator further says that said Comptroller of the Cur- 


reney, well knowing the facts above set forth concerning the insol- 
vency of said bank, on the sixteenth day of December, 1881, noti- 
fied the stockholders thereof that the entire capital stock of said 
bank had been lost, and that they were required to pay one hundred 
per centum upon the amount of the capital stock of said bank held 
by each one of them, a them that, if they should 
3 neglect such payment for three months from the date of said 
notice, a receiver would be appointed, and the affairs of the 
bank be closed up in the manner provided in sect. 5234 of the Re- 
vised Statutes of the United States, which your orator well knew 
would involve the necessity of an assessment of one hundred per 
centum Se the par value of each share of stock held by the stock- 
holders of said bank for the payment of its debt 
And your orator further says that said Tanita Savings Bank re- 


ceived information. that a meeting of certain stockholders of said- 


banking association was held in said Boston on or about the tenth 
day of January, 1882, at which said Needham was present in his 
capacity of examiner as aforesaid, and, as representative of the Comp- 
troller of the Currency and agent of the creditors of said bank, urged 
the stockholders there assembled to voluntarily pay the one hundred 
per centum upon the par value of their stock which is required by 
the statute, and represented to them that the bank was insolvent and 
the capital stock wholly lost, and that the bank must be put into the 
hands of a receiver, whereupon the payment of an amount equal to 
the par value of the stock in said bank held by him would be de- 
manded of each stockholder under the provisions of sect. 5151 of the 
Revised Statutes of the United States, and its payment enforced by 
process of law unless said stockholders would voluntarily pay such 


amount, to be applied to the payment of the debts and liabilities of 


the bank, and that if the stockholders would voluntarily assess upon 
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themselves and pay said amount they would thereby be relieved 
from any further liability under said statutes to an assessment for 
the payment of the debts of said bank, and that thereupon said 
stockholders at said meeting resolved voluntarily to assess upon 
themselves and severally to pay an amount equal to the par value 
of the several shares of their stock for the purposes aforesaid. 

And your orator further says that at the time of said meeting it 
was alleged, and your orator knew that it was alleged, that it was 
the owner of two hundred shares of the capital stock of said bank, 
and that.as such owner it was personally liable to the creditors of 
said bank in the sum of one hundred per centum of the par value of 
said shares, viz., the sum of $20,000, and it says that, having been 

informed that said notice of the Comptroller of the Currency 
4 ordered an assessment for the payment of debts, and also be- 

ing informed of the aforesaid statements, representations and 
assurances made by said Needham, your orator, on or about the tenth 
day of February, 1882, applied to said Needham for information re- 
specting the proposed voluntary assessment, and was assured by him 
that, ifsaid Taunton Savings Bank should voluntarily pay an amount 
equal to the par value of its alleged stock, it would thereby be re- 
heved from further lability for. the debts of the said bank. 

And your orator says, that, acting upon the fact set forth in said 
notice that the stock was all lost, and under the influence of the 
menace therein contained, and relying upon the representations, 
statements and assurances of said Needham, made by him as afore- 
said,astheagentof the creditors of said bank and the representative of 
the Comptroller of the Currency, and believing them to be true, and also 
recelving like assurances from. the counsel of the bank, your orator 
elected to anticipate the enforcement by a receiver of such alleged 
hability as owner of said shares, and in pursuance of such election 
and for the purpose of discharging said alleged lability it volun- 
tarily paid to the cashier of said bank, by direction of said Need- 
ham, an amount equal to one hundred per centum of the par value 
of said two hundred shares of capital stock, which it is alleged in the 
respondent's said declaration are owned by it, viz., the sum of $20,000, 
for the purpose of paying the debts of : said bank, which sum was 


applied in part payment of the debts and in liquid: iting the habili- 


ties of said association. ee | 

And your orator further says that the creditors of said associa- 
tion, among whom said sum was distributed, were the same a ‘sons 
and no others for whose benefit said respondent now seeks by said 
suit to enforce against your orator his hability therein alleged. 

And your orator further says that by the voluntary payment of 
the $20,000 as aforesaid and the payment of said sum to the credi- 
tors of said bank as aforesaid he fully satisfied and discharged, in 
law and equity, all the Nabilities: imposed upon him by said seet. 
5151 of said statutes, and relieved itself from all the liabilities set 
forth against it In respondent’s said declaration. 

And your orator says that since said payment by it made on or 

about the tenth day of February, 1582, of said sum of $20,000 

Oo to the cashte r of said bank to satisfy its said alleged lability 
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as a holder of two hundred shares of the capital stock of said 
bank as hereinbefore set forth it has not at any time been the owner 
or holder of any shares of said capital stock which it did not own or 
hold when it made said payment, and the two bundred alleged shares 
upon which it made said payment are the same shares as the two 
hundred alleged shares mentioned in the respondent’s said declara- 
tion in said action at law. 

And your orator says that in equity and good conscience said pay- 
ment made by said Taunton Savings Bank and the application of the E 
said $20,000 to the payment of the debts of said banking association 
were a Satisfaction of its alleged individual responsibility and ability 
as ashareholder of said bank for all contracts, debts, and engagements 
of said association, or that said payment constitutes and should be 
treated as an equitable set-off to said alleged lability, and that the 
liability sought to be enforced against your orator in said suit now 
pending is the same as and no other than that already satisfied, 
and that the creditors of said bank have received the full benefit of 
said payment by which your orator anticipated the present attempt 
by said suit to enforce said Hability. 

And your orator says that its alleged obligation to said creditors 
has thereby been equitably performed, and that it would be inequi- 
table, unjust, and a great hards oes upon your orator to be held a 
second time upon said supposed liability. 

Notwithstanding all which matters and things said Price, the re- 
spondent, ignoring the same, peepee to press and is now pressing oe. 
said suit against your orator. 

To the end, therefore, that your orator may have that relief which 
it can only obtain in a court of equity, and that the said respondent 
may answer the premises (but not upon oath, which is hereby ex- 
pressly waived), and that said ern plaintiff as aforesaid in 
said action at law, may be not only perpetually enjoined from further 
prosecuting’said action, but may also be temporarily and specially 
enjoined from prosecuting the same during the pendency of this bill, 

and that your orator may have such further and other relief 
6 in the premises as the nature and the circumstances of this case 

Inay require and as to your honors shall seem meet, may it 
please your honors to grant unto your orator not only the most 
gracious writ of injunction issuing out of and under the seal of this 
honorable court, according to the form of the statute in such case 
made and provided, to be directed to the said Linus M. Price, 
commanding him absolutely to desist, and enjoining and ‘restrain- 
ing him, the said respondent, from proceeding further with said ac- 
tion against your orator, and restr: uning him from proceeding at law 
against your orator touching any of the matters in question, and a 
special order enjoining and restraining him from prosecuting said 
action at law during the saggy ey of this bill, but also a writ of 
subpoena of the Unit ted States of Americ ‘a, issuing out of and under 
the seal of this honorable court, directed to the said Price, defend- 
ant, commanding him on a day certain, therein to be named, and 
under a certain penalty, to be and appear in this honorable court, 
and then and there to answer all and singular the premises (but not 
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under oath), and to stand to, perform, and abide such further order, 
direction, and decree as may be made against him. 
And your orator, as in duty bound, will ever pray. 
TAUNTON SAVINGS BANK. 
By JOHN E. SANFORD, President. 
A. PP. GOULD. 
Of Counsel. 


UNITED STaAtes oF AMERICA, ‘ 
Massachusetts District, — {° | 
: Boston, June 3, 1885. 
Personally appears the above-named John E. Sanford, and makes 
oath that the foregoing bill of complaint is true, except as to those 
matters stated on information and belief, and as to those matters he 
believes it to be true. 
Before me— | 
iSRAL.)°.-* _ CHARLES M. BARNES, 
| Notary Public. 


7 — “A” Copy annexed. 
| Plaintiff's Declaration. | 
Cireuit Court of the United ——— of Maiti iiinite 
Linus M. Price, Receiver, v. TAUNTON SAVINGS BANK. 


Plaintiff savs that the Pacific Rational Bank of Boston heretofore, 
and prior to the acts herein mentioned, was duly organized and 
authorized to do business as a national bank or banking associa- 
tion under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” 
approved on the 3d day of June, A. D. 1864, and which said pro- 
Visions are embraced in title sixty-two of the Revised Statutes of 
the United States, located and having its banking house at Boston, 
in — Stateof Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negoti: able paper, and 
gene rally to transact the business of a national banking assoc] iation, 
as authorized by the aforesaid act of Congress; that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of May, A. D. 1882, large debts and liabilities, and 
that, to wit, on the 22d day of May, “A.D. 1882, the Comptroller 
of the Currency of the United States was satisfied from a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the HngaE ORE 
of said banking association as aforesaid, did, to wit, on the 2 2d 
day of May, A. D. 1882 2, und as authorized and empowered to do 
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‘ by virtue of section one of an. act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 30th day of June. A. D. 1876, 

duly appoint the said Linus M. Price receiver of all the property, 

books, records, and assets of the said banking association as is pro- 

vided by law. And the said Linus M. Price accepted said appoint- 

ment and duly qualified as such receiver aforesaid, and exe- 
S — euted such bond and with such surety as required by the laws 

of the United States and approved by said comptroller, and ‘i 
which said appointment more fully appears by a copy thereof hereto | 
annexed, marked “Schedule A,” or tothe original of which, ready to 
be produced in court, the said plaintiff craves leave to refer; that 
thereupon the said plaintiff, under the direction of the said comp- 
troller took possession of the books, records, property, and assets 
of every description of the Pacific National Bank of Boston afore- 
said, and has ever since been, and is now, engaged in collecting and 
converting the assets thereof and discharging 1n other respects the 
lawful duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid ; and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff farther avers that the said ( ‘omptroller of 
the Curreney did ascertain and determine, upon data satisfactory to 
him, that the assets and credits of said association were insufficient 
to pay its said debts and liabilities, and that in order to provide the 
money necessary to pay said debts and liabilities of said association, 
it was necessary to enforce the individual Hability of the share- 
holders of said association, as provided by the aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151, 
U. S. Rev. Statutes); and that said comptroller, in| pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November, 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolveney, failure, or suspe nsion, as aforesaid, which said as- « 
sessment more fully appears by a copy of the order making the same ; 
hereto annexed, marked “Schedule B,” or to the original thereof, 
ready in court to be produced and to which the said plaintiff c1 craves 
leave to refer. 

And the said plaintiff furt her avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against 
the said shareholders, including the defendant, to enforce their said 
-personal lability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
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as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and to the extent pro- 
9 vided by the twelfth section of said act (section 5151, U.S. Rev. 
Statutes)—that is to say, the rate of one hundred per cent., 
hereinbefore specified. | 
And the said plaintiff farther avers that the said dotindians was, 
at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its capital stock to the amount of two 
hundred shares, of the par value of one hundred dollars per share, 
and of the ageoregate 1 value at par of ‘twenty thousand dollars, and 
held, or was entitled to hold, in its possession or control the usual 
stock certificates, as such shareholder in said banking association,and 
that, to wit, on the first day of December, A. D. 1882, the said plaintiff 
made demand in writing upon the said defendant as such shareholder 
for payment of sum of twenty thousand dollars, the amount of said 
assessment so made as aforesaid under and by virtue of the order of 
the Comptroller of the Currency hereto annexed and marked “Sched- 
ule B,” as aforesaid. | 
And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now is indebted and liable to pay to 
the plaintiff, as such receiver, one hundred per cent. of. the amount 
of said capital stock—that is, one hundred dollars upon each and 
every’ share so held and owned by the said defendant at the time of 
the declared insolvency, failure, and suspension of said banking as- 
sociation as aforesaid, and which said liability or indebtedness of the 
defendant amounts in the whole to the sum of twenty thousand dol- 
lars, Which said suin of money so due, owing, and payable to the said 
plaintiff as receiver aforesaid, though often requested, the said de- 
fendant has not paid the same, or any:‘part thereof, but has wholly 
neglected and refused, and still does neglect and refuse, so to do. 
Thedefendant owes the plaintiff the said sum, with interest thereon, 
which is demanded, to the damage of the said plaintiff, as he says, 
the sum of thirty thousand doNars, which shall then and there be 
made to appear, with other due damages. 


ScHEDULE A. Referred to in foregoing declaration. 


WASHINGTON, May 22, 1882. 


Whereas it appears from the report of procee eee of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massachusetts, ata meeting 
held on May 20, 1882, that the said bank is insolvent, and being 
satisfied that the said bank is insolvent and unable to pay its Just 
and legal debts: : 

Now. therefore, I, John Jay Inox, Comptroller of the Currency, 

in pursuance of the power and authority vested in me by law, 
10. and under the provisions of sect. 1 of an act of Congress en- 
titled “An act authorizing the appointment of receivers of 
national banks, and for other purposes,” approved June 30, 1876, do 
hereby appoint Linus M. Price, receiver of the Pacific National Bank 
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of Boston, with all the powers, duties, and responsibilities given to 


or imposed upon a receiver under provisions of the Revised Statutes 
of the United States which authorize the appointment of a receiver. 

In witness whereof I have hereto subscribed ny name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
A. D. 1882. | 

it 8.] (Signed) JOHN JAY KNOX, 
| Comptroller of the Currency. 


ScHEDULE B. Referred to in foregoing declaration. 
In the Matter of “Tur Pactric NatTionaAt BANK OF Boston,” Mass. 


To all whom it may concern: 

This is to certify that I have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Mass., aforesaid, 
and of its assets and liabilities, and I do find and determine, upon 
data satisfactory to me, that in order to provide the money necessary 
to pay the debts of said association, it is necessary now to enforce to 
the extent hereinafter mentioned, the individual hability of the 
shareholders of said association provided for by the twelfth section 
of the act of Congress entitled “An act.to provide a national cur- 
rency,” approved June 5, 1864, and by sect. 5151 of the Revised 
Statutes of the United States, approved June 22, 1874, and to that 
end, and in pursuance of the powers vested in me by the said acts, 
I have made, and hereby order and make, an assessment or requi- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
in tne said association held or owned by them, respectively, at the 
time of its failure or suspension, and I direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
individual lability of the said shareholders. 7 
_ In witness whereof [ have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D. 1882. 3 

[L. s.] (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


1] At the same term the following answer Is filed : 


Answer. (Filed June 8, 1885.) 


Linus M. Price, defendant, reserving all right of exception and 
objection to said bill of complaint, for answer thereto, says: He 
admits that he is the receiver of the Pacific National Bank, and 
says that he was duly appointed and qualified as such on or about 
May 22, 1882, by the Comptroller of the Currency of the United 
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States, and that by the order of said comptroller he instituted or 
eaused to be instituted the action at Iaw deseribed in said bill, and 
a copy of the declaration in which is annexed to said bill, marked 
“A.” and said suit is now pending and is being prosecuted, as in said 
bill is alleged. He says and avers that the facts set forth in said 
declaration, and as alleged therein, are true, and can be and will be 
proved to be true at the time of trial in said action when reached. 

He denies thatsaid complainant has ever satisfied and extinguished 
the liability alleged in said declaration, and says the contrary thereof 
is the truth, and that the amount claimed of said complainant in said 
action at law is legally due, sh ould be paid, and can be recov cred in 
the same. | 

He says that it is true that cs bank suspended payment on or 
about Nov. 18, 1881, and that: its capital stock had become then 
impaired by losses or eran ie cilia Daniel Needham, a regular 
bank examiner, was put temporarily in possession of its prop- 
erty and assets for the purpose of examining into Its condition, 
and that he held possession of the same for some time for such pur- 
pose; but he says that said bank subsequently, to wit, on or about 
Marcli 18, 1882, was permitted to and di | open its doors and resume 
business again as a national banking association,and continued to doa 
banking business in that capacity continuously | from that time until 
May 20, 1882, when it failed and became insolvent, and this defe oa 
ant was appointed receiver as aforesaid, and took possession of 1 
property and assets for the purpose of winding the same up itord- 
ing to law. : | 

This defendant, further answering, says that after the said sus- 

pension, on Noy, 18,1881, and before the said resumption, the 
12 shareholders, at a regular meeting duly called, resolved volun- 

tarily to assess themselves and severally to pay an amount 
equal to the par value of their several shares of stock for the purpose 
of paying and making good the deficiency in the capital stock, which 
had become impaired by losses or otherwise; that the shareholders 
proceeded to do this accordingly,and that complainant, among others, 
as the holder or owner of two hundred shares of. said capital stock, 
paid to said bank $20,000, the amount of its said voluntary assess- 
ment, and for the purposes aforesaid. 7 

As to each and every one of the allegations made and contained in 
said bill as to representations made-to said complainant by said Need- 
ham, or any one else, as fully set forth in said bill, this de fendant has 
no personal knowledge, information, or belief, so that he ean neither 
admit nor deny the same, and he aniees leaves it for complainant 
to prove cach and every one of. the same, if material, which he 
denies. | 

Certain it is that the said voluntary assessment was made and paid 
by said complainant and other stockholders for the purpose of mak- 
ing good the c apital stock, which had become impaired as aforesaid, 
and to pay the deficiency caused thereby, the same having been made 
and paid under the provisions of law in that behalf; that the same 
was entirely independent of and in no way connected with the assess- 
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ment made by the Comptroller of the Currency and sought to be re- 
covered in said action at law. 

This defendant denies that the money collected and paid under 
said voluntary assessment was paid all to creditors who had claims 
against said bank at the time of its first suspension as aforesaid, 
or that the ereditors among whom the same was distributed were 
or are the same and no others, for whose benefit this defendant 
now seeks to recover in said action at law; and says that, after 
said voluntary assessment was made and collected, in greater part 
at least, said bank resumed business, and was allowed to resume busi- 
ness by the said Comptroller of the Curreney, by the desire and re- 
quest of the directors and stockholders the reof, who represented the 
bank to be then solvent, and with itsimpaired capital restored, that 
it resumed business on or about March 18, 1882, and continued to 
do banking business until May 20, 1882, and meanwhile contracted 


new debts and vee aeirst, which existed at the time of its final 


failure. 
15 As to all other matters and things set forth in said bill 
of complaint and not hereinbefore specifically admitted or 
denied, this defendant denies the same, the same as if each statement 
and allegation was repeated herein and denied separately and specifi- 
cally in its order. 

This defendant says that he is entitled to be allowed to proceed 
with said action at law; that the same is brought by the direction, 
and is being prosecuted under the orders of the said Comptroller of 
the Currency; that he has a good right of action, as set forth in said 
declaration, which he proposes to prove and maintain. 

He denies that complainant has set forth any cause or case calling 
for the interposition of a court of equity; or such as gives this court 
any jurisdiction in equity; he says that everything which complain- 
ant has set forth in said biil, if true, and constituting any defence, 
can be availed of by it in said action at law; all of which he is 
ready to maintain and prove. He, therefore, prays to be hence dis- 
missed, and for his costs. : | 
LINUS M. PRICE. 
RANNEY & CLARK, | 

kor Defendant. 


At the same term the following replication is filed : 
Replication. (Filed June 11, 1885.) 


This rephant, saving and reserving to itself all and all manner 
of advantages of exception to the manifold insufficiencies of said 
defendant’s answer, for replheation thereto, saith that it will aver 
and prove its said bill to be true, certain, and sufficient in the law to 
be answered unto; and that the answer of said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be replied unto, confessed, 


ad 


od 
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and avoided, traversed or denied, is true; all which matters and 
things this repliant is and will be ready to aver and prove as this 
honorable court sha! direct, and humbly prays as in and _ by its 
said bill it. hath already prayed. | | 
By BENJAMIN N. JOHNSON, 
Its Attorney. 


Publication of the testimony having passed, this cause is set down 
for hearing and fully heard by the court, and, after mature delibera- 
tion thereon had, the following deeree is entered : 


Decree. (Entered Sept. 3, 1885.) 


It is now, to wit, Sept. 3, 1885, ordered, adjudged, and decreed by 
the court that the bill of complaint in this cause be, and the same 
is hereby, dismissed with costs for the defendant, taxed at 

From this decree the complainant in open court clatins an appeal 
to the Supreme Court of the United States, and gives good and suf- 
ficient security that 1¢ wtll prosecute its appeal to effeet and an- 
swer all damages and costs if it fails to make its plea good, and said 
appeal is allowed. 

A true record. 


JOHN G. STETSON, Clerk. 
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14 The following is an agreed statement of facts used at the 


hearing of said cause before said circuit court pursuant to the 
agreement thereto annexed and printed on page 88 of this record : 


Agreed Statement of Facts. 
Statement of certain facts admitted -by both parties. 


The Pacifie National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and joecated in Boston. Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 
2,” are hereto annexed. : 

The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to a sum not exceeding 
$1,000,000. The capital of $250,000 was paid In eash,and said bank 
commenced and continued the banking business with that capital 
until the eighth day of November, 1879, when its capital was in- 
creased to $500,000, and the increase paid in in cash; and said bank 
continued its business until on or about the thirteenth day of Sep- 


tember, A. D. 1881, when certain proceedings were had with reter-- 


ence to a further increase of the capital stock to $1,000,000. These 
proceedings were as follows: A vote was recorded upon the diree- 
tors’ minutes purporting to have passed at a meeting of the directors 
of said bank held in Boston, Sept. 15, 1881, increasing the capital 
stock to $1,000,000, a copy of which record of the meeting is here- 
unto annexed, marked “ Exhibit 3.” 

The board of directors consisted at that time of twelve persons. 


A notice of the passage of that vote was sent by the cashier of 


said bank to each stockholder, a copy of which is hereunto annexed, 
marked “ Exhibit 4.” 7 : 

The whole amount of the increase of capital to $1,000,000, being 
$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 

. whole amount of such proposed increase of the capital to 
lo $1,000,000 had been paid in; and the comptroller never issued 
a certificate stating that said capital stock had been increased 
to the amount of $1,000,000, voted on said thirteenth day of Sep- 
tember, 1881, as hereinbefore stated ; nor did said comptroller ever 
certify his approval of such increase, or that it had been duly paid 
in asa part of the capital of said association, and no action was 
taken by him respecting any increase of stock from that of $500,000, 
except as hereinafter stated. The correspondence with the comp- 
troller on the subject of the increase ts given hereinafter. 

Only $461,500 of said proposed increase of $500,000 was ever 
taken or paid in, all of which was paid in prior to Noy. 18, 1881, 
and was used in the general business of the bank with its other 
funds. 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 


oR we 


° 
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failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Necdliam, a duly appointe d examiner of national banks, 
having made an examination of said bank, reported its condition to 
the Comptroller of the Curreney,and was on said eighteenth day of 
November, 1881, placed in charge and init ip of said bank and 
all its funds, assets, records, and books, by said comptroller. Said 
bank remained under the exclusive charge and tn the possession of 
said Needham, with its doors closed to business, until on or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
ceived or paid out on account of the bank, exeept under the super- 
vision, control, and authority of said examiner. 

In a report made tothe Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of November, 18381, he 
makes the following statement, viz: , 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in 31,000,000 more, | would not 


consider ee ee reorganization; * * * the stockhold- 
ers must, in any event, for the time being, sink their entire capi- 

tal. * * * My view of the situation, from the first, has been of 
16 the most serious character. Much of the paper upon which re- 


liance is placed to me looks doubtful, and [am yet to be con- 
vinced that the losses may not approximate $1,750,000, possibly 
More. 

A copy of said report, ~— the schedule annexed to it, is an- 
nexed, marked “ Exhibit 5 | 

Dee. 15, 1SS1, the povelninen sent a letter to Needham, a copy of 
which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “ Exhibit 7 

A copy of the resolution sonar by the directors and forwarded to 
the comptroller Dee. 1. t, 1881, : anal referred to in Needham/’s said 
letter of Dec. 14, 1881, is hereunto annexed, marked “Exhibit 8.” ~ 

During the suspension of said bank, viz., Dee. 15, 1881, the directors 
of said bank passed the following vote, viz: 

Voted, that whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them: 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And. whereas $461,500 of said new stock has been taken and 
paid in; 

And whereas $58,700 thereof has not been taken and paid in: 

Voted, that said 838,700 of said stock be. and 1s hereby, cancelled 
and deducted from = said capital stock of $1,000,000; and that the 
paid-up capital stock of this association amounts to $961,300. 

Voted, that the Comptroller of the.Currency be notified that the 
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capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 

On the same day J. M. Pettengill, cusaier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate. should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the cashier, viz: 7 
17 Pactric NATIONAL BANK OF Boston, 

December 15, 1551. 
To the Comptroller of the Currency, Washington, D, C.: 

[t is hereby certified that the capital stock of “The Pacifie National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which las been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
jand] sixty-one thousand three hundred dollars. 


[sean] J. M. PETTENGILL, Cashier. 


Which was accompanied by a copy of the foregoing vote of the 
directors passed Dee. 15, ISS1: upon the receipt of which the COMp- 
troller, Dee. 16, 1S81, sent to the directors of the bank the following 
certificate : | 

TREASURY DEPARTMENT, 
Orrick OF COMPTROLLER OF THE CURRENCY, 
| WASHINGTON, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Curreney that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacifie 
National Bank of Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the said increase 
of capital is approved by the Comptroller of the Curreney. 

In witness whereof I hereunto affix my official signature. 

[ SEAT. | | JOHN J. KNOX, 
Comptroller. 


There was no vote of the stockholders of said association passed 
relating to Increase or reduction of its capital stock. 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: 
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18 Wasninaton, Dee. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixt y-one thousand 
three hundred (961,300) doll: ars, having been Jost, notice is hereby 
given to said bank, under the provisions of section 5205 of f the Re- 
vised Staiutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
and that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by ten for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the (oats according to 
the proyisions of section 5234 of the Revised Statutes of the U nited 
States. | ! | 

In testimony whereof I Kane hereto subseribed ng hame and 

caused my se al of office to be affixed to these presents, at-the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. 1881. 
[SEAL | | | JOTIN JA Y KNOX, 
Comptroller of the Currency. 

And at the same time forwarded a letter to Examiner Needham as 
follows, VIZ: ‘ 
Wasutnaton, Dec. 16, 1881. 
Str: Your letter of the 14th inst. is received and contents noted. I 


have this day transmitted to the directors of the Pacifie National 


Bank of Boston my certificate of approval of the increase in its capi- 
tal stock, thus making the aggregate capital $961,500, upon which 
an assessment of 100 per cent. has Just been ordered. 

You will please remain in ch: arge of the bank, either in person or 
by a representative (if the latter your clerk should be selected), until 
the full amount of the assessment shall have been paid in, reporting 
to me from time to time the progress made in this direction. 

Very respectfully, JNO. J. KNOX, 
: . Comptroller. 

Daniel Needham, national bank examiner, Boston, Mass. 

On Jan. 10, 1882, during the time of the suspension of said bank, 

the stockholders held their annual meeting, being the only 


19) meeting of the stockholders held since Jan. 11, 1851, the notice 
of which was as follows: 


Pacifie National Bank. 


The annual meeting of the stockholders of tiiis bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 De vonshire street, on 


‘Tuesday, Jan. 10, 1852, at 11 o clock a. m. 


J. M. PETTENGILL, Cashier. 


Which was duly published in the Boston Daily Advertiser. 
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A copy of the record of said meeting is annexed, marked “ Ex- 
° hibit 9.’ 

The total ancunt paid in to said directors by the stockholders on 
the assessment agreed upon at said meeting fof] Jan. 10, ete, was 
$742,800, and was all paid in prior to May 20, 1882. | 

On said March 18, 1882, by seascape of the ( ‘omptroller of the 
Currency, the directors took possession of ’ the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying = 
debts and expenses, until the twentieth day of May, 1882, but made 
no losses on new loans during that period. The bank was closed to 
business on said May 20, 1852, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the defendant, was ap- 
pointed receiver thereof by the Comptroller of the Curre ney, and has 
ever since been in charge of said bank and its assets, books, papers, 
and records. 

Reeord of directors’ meeting, Nov.-19, 1881, is annexed, marked 
“Exhibit 10.” om 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 11.’ 

The report of Needhi am to the Ermer ones: dated Mareh 11, 1882, 
embracing Needham?’s letter to the directors and their reply, is an- 
nexed, marked “ Exhibit 12.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- ae 
ment thereon, addressed to the Comptroller was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 15.’ 

The reports of Needham and directors in this statement 
90 state correctly the assets and liability of the bank at the time 
reported, but the plaintiff does not admit that the assets were 

of the value therein stated. 

The amount due depositors March 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1882, was $2,538,617.21. The amount due depositors May 20, 1882, 
was $2,052 957 82, of which $62,693.40 is due to new depositors 

The receiver admits that he has made as thorough and careful an 
examination of the assets of the Pacific National Bank that came 
into his possession as was In his power; that he has realized in eash 
therefrom $185,266.84 prior to June 25, 1885, and that the best judg- 
ment he could form June 23, 1883, of the value of the remaining 
assets was $290,000; that the nominal value of the assets which 
came into his. hands at the time he took possession of the bank was 
about $3,400,000; that the actual value of the same assets was about % , 
$500,000; that the amount of the Habilities of the bank at the time 
he took possession, on the twent ty-third day of May, 1882, was 
$2 400.000; that since June 23, 1883, he has been able to realize but 
a very small amount from the b als ance of the assets, and his present 
judgment is that his estimate of $500,000 was greater than the 
actual value of the assets when he er possession of them. 

The assets which were in the bank Noy. 18, 1881, came into the > 
respondent’s hands when he took possession of the bank, except such 
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as had been collected and applied to the payment of the debts and 
expenses of the bank, and such as lave been surrendered on com- 
promise in settlement of doubtful assets. 

It is admitted, subject to objection as to its competency, that the 
following extracts are contained in the original bill in equity this 
respondent—Linus M. Price, receiver, v. Lewis Coleman et al.—filed 
in the cireuit court of the United States, in the district of Massachu- 
setts, Dec. 20, 1883, signed and sworn to by seid Price, receiver, Dee. 
20, 1883, the following being the oath administered to him before 
John G. Stetson, U nited States commissioner : 


UNITED STATES OF AMERICA, | 
Massachusetts District, — f aes 
Dec. 20, 1883. 
Personally appeared the above-named Linus M. Price and 
2] makes oath that the foregoing bill of complaint is true, except 
as to those matters stated on "information and belief, and as 
to those matters he believes them to be true. 

Before me— 
| JOHN G. STETSON, 
U.S. Commissioner. 

—namely : 


“On or about the tenth day of January, A. D. 1882, the bank . 
made a voluntary assessment of its shareholders, and called upon 
them to pay in an assessment of one hundred per cent. on the par 
value of the stock, * * * and the sum of $742,800, or there- 
abouts, was paid in cash as the, or a part of the, said voluntary 
assessment, but the rest remained unpaid on the twenty-second day 
of May, A. D. 1882, and has never been paid to your orator since 
then; that the money collected upon said voluntary assessment was 
cena and paid out to creditors and in expenses before said May 
22, A. D. 1882. 

“That between the said time of resum ption and the time when 
said receiver was appointed the said bank paid out in expenses and 
to creditors substantially all its available assets, including all the 
moneys collected on said assessment since it was made gle 
that the bank (on resumption) failed to secure again the confidence 
of the business community; that they found that they could do, 
and did in fact do, very little business in banking, the bank being 
compelled to have a rediscount at other banks of all — dis- 
counted by it in order to put it in funds with which to meet present 
liabilities. 

“On or about September 15, 1881, and long before that date— 
just how Jong your orator does not. know—the surplus and undi- 
vided profits of said bank, then and for some time thereafter, nomi- 
inally standing upon the books of said bank had been in fact ex- 
hausted, and the capital stock of the said bank had been impaired, 
and in fact wholly lest through losses by bad debts and by loans 
improvidently made by said bank : * * * that in fact the said 


bank at that time had lost its entire capital and was then insolvent ; 
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* * * that said bank when it suspended or failed, Nov 18, 
_ 1881, was deeply and hopelessly insolvent; * * *  thaton Sept. 
13, 18551, the directors voted an increase of the capital stock, the old 
stockholders having the right to take up the new stock at par; that 
the actual condition-of the bank was misstated. to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,300 ; 

* * * thatthe bank after obtaining the sum of $461, 300 for 
said new stock continued in business till Nov. 18, 1881, when it 
failed; that at the time of the failure the capital of the bank had all 

been lost. 
22 A printed copy of said original bill in equity, without the 
schedule annexed, together with all amendments thereto on 
file, may be referred to. | | 

(The complainant requires section 2 of said original bill to be ex- 
tended upon the record and transmitted to the Supreme Court, sub- 
ject to the objections of the defendant, as stated below. 

The defendant requires sections 19, 20, and 21 to be extended 
eupon the record and transmitted to the Supreme Court, subject to 
the objections of the complainant; that no parts of said bill, except 
the extracts, are a part of the record in this case or competent evi- 
dence for the defendant. 

Said sections 2, 19, 20, and 21 are a on pages 89 to 100, in- 
elusive; of this reco ord as Exhibit 18.) 

The receiver claims that the bill in equity and the extracts there- 
from inserted herein are not competent as evidence, and consents to 
the same being inserted and referred to herein, subject to his objec- 
tion, Which is insisted upon. 


It is admitted that an assessment was made by the comptroller of 


the currency, and demand of payment thereof duly made, as is stated 
in the declaration in the action at law, a copy of which is annexed 
to the bill. 

It is agreed, subject to objection as to its competency as evi- 
dence, that Linus M. Price, the respondent, is plaintiff in the suit in 
equity—Linus M. Price, receiver, v. Lewis Coleman et al——now pend- 
ing in the cireuit court of the United States in the district of Mas- 
sachusetts, No. 1576, and that he was duly sworn as a witness in that 


case June 2 23, 1883, and gave the following testimony, being a part 


f his direct examination by his counsel : 


Int. 75. Have you the books of the bank other than the directors’ 
minutes, which you have produced, in your possession ? 

Ans. Yes, sir. 

Int. 80. What do you find had become of the amount of money 
which had been collected of the shareholders on the assessment 
made prior to March 11, 1882—that is, the voluntary assessment 
made after the first failure, and before the attempted resuinption ? 

Ans. Of the whole amount collected of the shareholders by vol- 
untury assessment, $742,800, my examination shows, was used by 
the bank to pay its debts to creditors. 
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Creditors to the amount of $2,104,931.26 signed an agreement of 
extension, a copy of which is annexed: marked “Exhibit 14,” all 
signed before March 18, 1882. 

Three creditors, after March 18, 1882, and: before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
gregate to $: 55,000, in which assets were attached to the amount of 
$156,000, and these suits are. still pending. ‘To dissolve these at- 
tachments bonds were given by the bank, one March 24, 1882, in 
the penal sum of $25,000; one April 29, 1882, in the penal sum of 

$20,000; one Mareh 31, 188: 2, in the penal sum of $30,000. 
25 On each of these bonds Lewis Coleman and John Shepard 

were sureties. ‘To indemnify them against Hability as such 
assets of the bank were placed in their hands to the nominal value 
of $156,000, being a part of the $3,400,000 assets which came into 
the hands of the receiver, and are among those classed doubtful by 
the ‘receiver. 

It is agreed that there are new liabilities contracted subsequent to 
March 18, 1882, to an amount of $200,000 (including the $62,693.40 
due new de ‘positors), being indebtedness due to individual depositors 
and to banks, and bs lance due on notes rediscounted. | : 

The sum of $645,700 only had been paid on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that d: ite, and before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
meeting has never been paid. | 

Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exhibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to creditors of the bank. Said exhibits 
are to be subject to.all legal objections. 

BENJAMIN N. JOHNSON, 
for Certain Alleged Stockholders, 
A. A. RANNEY, For Receiver. 


24 Exhibits Annexed to Agreed Statement of Facets. 
Exubit I. 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, and of subsequent acts in addition to or amendatory 
thereof, the undersigned subseribers for the stock of said association 
do enter into the following articles of association : | 

First. The name and title of this association shall be ‘ The Pa- 
cific National Bank of Boston.” 

Second. The place where its banking house or office shall be lo- 
‘cated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 
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Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons: Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses B. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner [. Benyon 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day, it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 

be prescribed by the board of directors not inconsistent with 
25 the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

Fifth. The capital stock of this association shall be two hundred 
and. fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars;-and in the ease of the 
increase of capital of the association each stockholder shall have 
the privilege of subscribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock -1s 
increased. | 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this oftice (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
cashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. ‘They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid; and they 
shall also have the power to make all. by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 


* 
- 
; 
: 
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prohibit, if the directors shall so determine, the transfer of 
26 stock owned by any stockholder who may be lable to this as- 
SOC] ition, either as principal, debtor, or otherwise, without 
the consent of f the board. 7 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Eighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association In any manner not inconsistent with the Revised 
Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 

In witness whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 

LEONARD WHITNEY, Jr. 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD GC. HUXLEY. 
MOSES Bb. TOWER. 
KDWIN RAY. 

EDWIN M. FOWLE. 
JAMES ‘H. WHITAKER. 
GEORGE C, RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


MXHIBIT 2. 
By-l saws of the Pacifie National Bank. 


Elections. 


Section 1. The regular annual meeting of the stockholders of 


this bank for the election of directors shall be held at its banking 
house on the second Tuesday of January of each year between 
27 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication in some newspaper published in Boston. At said meeting 


three judges of the election shall be appointed, who shall hold and 


conduct the same, and who shall, after the election has been. held, 
certify under their hands to the cashier the result thereof and the 
names of the directors elect. 

Sec. 2. The cashier, upon receiving the certificate of the intee 
of the election, as aforesaid, shall cause the same to be recorded upon 


the minute book of the bank, and shall notify the directors elect of 


their election and of the time at which to meet for the purpose of 
organizing the new board. 
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Sec. 3. If for any cause the annual election of directors should 
not be held on the day above named, the board shall order the elec- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- 
ments of sect’s I and 2. 
Officers. 


Sec. 4. The officers of this bank shall be a_ president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. | 

Sec. 5. The president shall hold his office, unless he shall resign 


or become disqualified, for the current year for which the board, of 


which he shall be a member, was elected. In case a vacancy shall 
occur in the board of directors during the current year it shall be 
filled by the board. | 

Sec. 6. The cashier and subordinate officers shall be appointed to 
hofd their offices respectively during the pleasure of the board. 

Sec. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfully 
apply and account for all such moneys, funds, and valuables, and 

deliver the same, on proper demand, to the order of the 
28 directors of the boards, or to the person or persons authorized 
to receive them. . 

Sec. 8. The teller shall be responsible for all such sums of money, 
property, and funds ot every description as. may from time to time 
come into his possession as teller, and shall give bonds, with satis- 
factory security, in the penalty of ten thousand dollars ($10,000) 
conditioned for the faithful and honest. discharge of his duties as 
teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. | 

: Seal. 

Sec. 9. The following is an impression of the seal adopted by the 

directors of this bank : 


(IMPRESSION OF SEAL.) 
Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 
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Inerease of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subseribing for such 
number of shares of new stock as he may be entitled to “subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder shall fail to subscribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


29 susiness of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
directors shall determine of each shies: in the year excepting Sundays 
and legal holidays. | 

| Minutes. 

Sec. 13. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be recorded by the 
cashier. | 

Toninbeies of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. | 

Src. 15. Certificates of stock signed by the president and eashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books— 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Expenses. 

Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 

Contracts. 

Sec. 17. All contracts, checks, drafts, [and] certificates of deposit 

shall be signed by the president or cashier. 
Examination. 


Sec. 18. There shall be appointed by the board every six months, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 
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balances on the general ledger, for the purpose of ascer- 
ol) taining whether or not the books are correctly kept, and 

whether or not the bank is in a solvent condition and can 
properly pay a dividend. ‘The result of said examination shall be 
reported to the board at the next regular meeting. 


Meetings. 


Sec. 19. The regular meetings of the board shall be held on such 
days as the directors may determine. Special meetings may be 
s~alled by the president or cashier. 


(Juorums. 


Src. 20. A majority of the directors, including the president, shal] 
be a To a to do business. 

Src. 21. These by-laws may be changed or amended by a vote of 
two- thirds of the directors. 


ExnHipsit 38. 


Turspay, Sept. 18, 1881. 
Present: Messrs. Benyon, Coleman, Dyer, Shepard ,Cassidy, Whit- 
aker, March, and Fowle. 
Discounted notes per record 51, Nos. 159 to 168, were approved. 
Voted that the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest: J. M. PETTENGILL, Cashier. 


IexHIBiT 4. 
A. J. Benyon, president. J. M. Pettingill, cashier. 


Paciric NATIONAL BANK, 105 DEVONSHIRE STREET, 

Boston, Sept. 15, 1881. 
At a meeting of the directors of this bank, held this day, it was 
“Voted that tire capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right io take the 

new stock at par in equal amounts to that now held by them.” 
3 Subscription to the new stock will be payable October Ist. 
Parties desiring to anticipate payment will be allowed interest 

to that date at four per cent. per annum. 


J. M. PETTINGILL, Cashier. 
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EXHIBIT 5. 
Report of Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2373. 


Examiner’s report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. 


A. J: Benyon, president. | J. M. Pettengill, cashier. 
Resources: 
1 Dollars. Cts. 
1. Notes and bilis diseounted_.........05.5.22.2. |. 4,186,300 27 


i PIONS 5 cei sco aa ek, ates 26,539 55 
3. U.S. bonds to secure cieeabation Bk sk SERS Np Ne 500,000 v0 
4. U.S. bonds to secure deposits ....=--- - Meer Sc 
a3: Ree ek Pi a) ae gies Sites 


o 
6. Other stocks, bonds, and mortgages ___- Sep ae ote 
See general remarks. Fi eed 


7. Due from app’d reserve agents, viz -----..----- 273,500 00 
§. Due from other national banks ____________~_- . 155,700 43 
9, Due from State banks and bankers _..-. ~~ __.- 4,322 S84 


1. Banking hevee. . 655 scien a J 
11. Ohther real ebidte 3... kw ok 


12. Furniture and fixtures___- ack 
iS, Cmrtent expenaen-... $22,232 73 
PS) TREO MAME oo oe 289 62 
| 22,022 50d 
ib. POMS PON occ kw ks cous sb aclieseaicate sis onion 8,593 75 
i Foy. etna loa hae tae ney os aio kak dase ie eas anal 38,481 54 
16. Checks and other cash items._..--_-_--- 1,466,248 84 
9 17. Exech’s for C. H., includ’g gold ch’ks._-- - isis 
18. Bills of other nations al See ae ete om 9,694 JO 
8. Bilis of slate RAMEE. eae a ee 
20. Fractional currency (ineludi’g nickel _ Mee RE ae 
21. Specie, viz: 7 
Silver coin... —... elitata slate RE $3,049 68 
CHE GOR Sais ee es PB 
Gold treasury notes... . =. 
; 3,049 68 
22. Legal- tender SL OE ALIEN? Sect Me yore ERA 
25. U.S. cert’s of dep. for legal tenders AE EG che SH area ie 
24. 5p. ec re@n fund with Tres as Oe el beac ania 13,500 00 
25, Other funds with ‘Treas. U. S.-----.~- -.0--.=-- : 
Cee SOOKE. 26 ka eee Suan es 5311.19 
TOMB ok oes co Ey Ui Ree eee es ORAM ip RO RS $6,709,709 44 
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Liabilities: 


Dollars. Cts. 
1. Capital stock waid 3 | SOREN MART 
New z ee fa ae ae ae 461,370. 00 
Fo Sn ae SUN tn ee ae es Re ees 74,142 82 
I eae a | 869,155 67 , ) 
RR OT RR ie ohne Sh Ee ae ee 
TE SORA ees T No ee, a eet eee | 
6. Premiums-.-_.-- LEDS ES Ace ler cer 
i. Peon Bad Mee ks siitamasnin st 7,080 05 
Ze1o 42 
8. Circulation received .--.---.-.--. $450,000 00 
On hand and returned... ...- 
| | 450,000 00 
9. State bank circulation outstanding __._.-_-— ..-- | 
Oe Ban EI RE re lc Se oe A385 00 
11. Individual deposits, VIZ: 
Subject to check ....-......-.. $1,062,540 10 
Dement cert 6.2.6... ......- 1685500 Sb 
2 ecorineaies.. . eK 
Certilied checks ...... ..-. See 
Casnier 6 GneCks 2.3... J... 
aa 2,798,140 00 
Sts 12. United States de _—- "orn eaaey eat ehemeent : 
13. Deposits of U.S. disbursing officers__ -—_-- 
14. Due to national geste AD SEAT PROC a er 
15. Due to State banks and bankers___.-..__._---- 137,695 18 
16. Notes and bills rediscounted _...__ ....._-_---- 685,589 61 
Ea DUE DAUR cies coe nies SER Nere eye pe ee : 
I a et esi so we fi 96,879 48 
dys Reapeacaba brace cg Oem pe OTR OGRA ee een PS. $6,709,709 44 


Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 


surplus, $14,259.48. 
Loans and Discounts. 


On paper with two or more individual or firm names_ $2,265,315 17 


On single-name paper (one person or firm), without 


DRO RT eo iw oa reminle YOR Mone 
On mortgages and. other real estate security —_~-~ ~~ _- 252,699 17 
On U.S. bonds payable on demand-___._.-.._._-__- ) 

On other stocks, bonds, ete., payable on demand. _---- 1,566,807 58 
Be a, og ee cde oa 


Included in the above are— 
sud debts, as ee in section 5204 of the Revised 
ri CR A a 


Other suspended i over-due p: I iN cal ies 071,095 87 
Liabilities of directors (individual and firm) aspayers. 204,747 .50 
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Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes of the U.S., viz: | 
N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy hk. R. bonds, 
$100,000 ;) Katahdin railroad bonds, $99,500; T. C.. Weeks, 
$192,550. | 


34 General Remarks. 


Directors Pacifie National Bank. 


Leonard Whitney. . Geo. N. March. 
K. M. Fowle. Lewis Coleman. 
Arthur Seward. Mdwin Ray. 
John KE. Cassidy. J. H. Whitaker. 
M. P. Springer. 7 John Shepard. 
J. H. Sanborn. | A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial crisis, such a system might be at- 
tended with peril. J also called attention to the hames of parties 
who were borrowers, many of which were new to me, and to the 
eharacter of the collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, I saw some of 
the directors, Mr. March and: Mr. Whitney more than any others, 
but to all that I saw I expressed anxiety for the welfare of the bank, 
on account of its loans based on its credit, represented by certificates 
of deposit, and the peculiar character of many of its coilaterals, 
about which I knew nothing, and urged the importance of a careful 
examination of the paper. and securities of the bank and of the 
president’s manner of doing business. The gentlemen that I saw 
all assured me that my urgently expressed requests should be com- 
plied with, and I felt comparatively easy, for I knew that my ex- 
amination had been thorough, ana, if the loans were good, the bank 
was 1m a healthy and prosperous condition. | 

The promises made, however, were never kept; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. Mareh, who is still one of the board of directors, if the exami- 
nation by the directors had been made, he replied that it had not ; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion ” and said, “If the directors cannot trust the 
thorough examination of Col. Needham I will resign.” Other con- 
versation between a member or members of the board and the 
president was had on this matter, and the examination was aban- 
doned. I replied to Mr. March in language substantially as follows: 
The responsibility of the bank is upon the directors, and they can 
never shield themselves by placing it upon the president. 
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Had the examination of the directors been made the char- 
30 acter of the collaterals and the system of doing business by 
the president would have unquestionably been ‘changed, and 

the result would have been different. 

In reading the reply of the president to the letter of the comp- 
troller of Feb. 19th I find that he promised to comply with the 
express wishes of the comptroller, but it was in promise alone that 
the compliance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, age 
the ambition of the president seemed to be not so much security 
how large he could swell his loans with a pledge of the uncer er 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was effected. 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank check signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or : another , or, as far as I could see, might have “been 
stulen from a check book. We have written to New York to make 
inquiry, but as vet have no reply. 

Another instance: Oct. 7th, 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of tw enty thou- 


sand dollars established an aggregate debit of one hundred thousand. 


dollars. Where the item of real estate called twenty thousand came 
from I am as yet unable to ascertain. ‘The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an orig- 
inal debt and is contrary to the statute. 

One instance more will be enough to eae ge establish my 
charge of reckless management. In October , 1881, the bank loaned 
its credit to Henry Waterman for one hundred thousand dollars, and 
took for security $145,800 of the stock of the Southern Maryland 
railroad, which has no market ws and is, at ~~ best, a very 
doubiful matter. 


Now, at these times, the bank was absolutely poor, had no money | 


whatever to loan, and the only possible ady antage it could get was 
the temporary use of the means which its credit ‘thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one. | 
The certificates of deposit, in a large number of instances, repre- 
sent the legitimate deposits of money ; many of these draw interest. 
How large a number are certificates representing credit only I am 
unable to determine, but evidenly this amount is of great 
36 magnitude. I enclose herewith paper marked “A,” which 
will show the individual and total certificates issued. 
In the same way, by the issuance of certificates under promise 
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that the money should not be drawn for a period of time, although 
no such expression ts indicated on the certificate, the bank has ecar- 
ried on, within the last eight months, an enormous real-estate busi- 
ness, to wit: 


Of the Home Savings Bank it has purchased real estate 


in Newton___.___- Soi 'S siecle hae aah ai reac eo 
Krom the same bank, real esté ite mn tebe os 10,000 
Irom the same, another item of real estate in Boston ~ =4,500 
From the same, Prenelvs shat 2 22.759 i. 
From the Mercantile Savings Zastiindien, real estate in 

POO os eee gee ee pala seats te os a 40,000 


These are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th, ISS1, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 5lst of January, 
1851, and he admitted, in all their presence, that the trade was not 
consummated until February, 1881, and that the deed was dated 
back. Most of this property is subject to mortgages, which the bank 
must carry 1f 16 continues to hold, and the bank holds nothing but 
the equities in its assets. 

Together with the directors I have carefully gone over the call 
loan (so ealled), the aggregate amount of whic h, in round numbers, 
is sixteen hundred thousand dollars: Sand in me ark Ing off what might 
be considered doubtful we have an aggregate of ne. ily one hundred 
thousand dollars, which would need time and eare, and, if it came 
at all—and very likely a large portion of it might—would come 
very slowly. 

This is independent of the one hundred thousand dollars of Hise 
to which I h: AVE heretofore alluded, and which has attached to it the 
blank check of John Steward. 3 

In the discounts there appears the enormous aggregate of three 
hundred and seventy-one thousand and ninety-five 55,5 “ overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand dollars at the time of my January examination. I herewith 
send a detailed statement, marked “ B.” Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 

The bank has lodged at the Central National Bank of 


Boston collateral to secure loans amounting to---~ $255,502 55 
At the Five Cents Savings Bank Sees Pn ses Com MP Age oe 107,000 
At Ferown, Briey & CA. ns ies os cn tcaao a cceum 10,000 
At the Howard National Bank...2.------------_- - 115,000 
Od to secure loans, which, with the exception of the loan at the 


Central National. have a margin which will undoubtedly be 
realized to apply to the unsecared Habilities of the bank. 
At the Central National, independent of the indebtedness acknowl- 
edged by this bank, is a claim of two hundred and_ fifty thousand 
dollars, which this bank holds nothing to represent. This claim on 
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the part of the Central has the prima facie evidence of the checks of 
this bank on the Eliot. There is no doubt but that Mr. Weeks owes 


this amount to somebody ; he admits that; but there is no evidence 


that he owes it to the Pacific. How the Central National comes in 
possession of the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

[ have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. 

The prospect of litigation to establish this question is very good. 

‘“ Other stocks, bonds, and mortgages” I called attention to in my 
preliininary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced s: ale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet, which I herewith send, marked “C.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

[ herewith also send a sheet marked “ D,” which contains a full 
and complete list of the eash items as they appear in the bank. 
Many of these items are undoubtly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their ‘accumulation. The Weeks checks, which constitute the 
ereat bulk of the list, to wit: 


Aug. 9th, 1851. Cheek on Broadway National Bank, drawn 


by Weeks to the order of Day__.--__- : 10,000 
“ 19 ’81. Drawn by Weeks to the order of DRY ox 50,000 
pept. 3, ‘SI. ai Punts 25,000 
Nov. 15, 81. =. c 99000 
és 66 66 ‘6 . ‘é Pye 25,000 
rT é< 66 rT epeers 50,000 
ce ‘< 66 6s sé segs 50,000 
eg are “Check of Nat'l Security Bank by W ecks | 
RES REEy RRO OF EG cigs Sieicieceine oes 20,000 
“On North Nat. Bank by Weeks to the | 

ORE Ot BT. nice A ane nan awed — 79,000 

, “ On North Nat. Bank by Weeks to the 
re BIN i Sn a eer meee 00,000 

17, “ Qn North Nat. Bank by W eeks to the 
OEE ts wicca weaned eee 
TN aia a alts ceotandcs gens Liowersualaccbas 1,262,500 
38 [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and was earried in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 

placed in cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 


~— « ee 


ae 
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The check given on the seventeenth was a eheck in settlement, 
and according to the books of this bank represents the entire balance 
due from Weeks to this bank. | 

The transaction of taking checks of this bank on the Eliot Na- 
tional Bank, and paying in checks drawn on other national banks 
which went regularly through the clearing, had been prosecuted by 
Weeks to a greater or less extent for a year. During this long time 
the transactions were made to balance every night. The transac-— 
tions began in a comparatively small and, so far as I ean see, in an 
apparently legitimately way. From time to time they grew until 
the aggregate reached well into a million a day. | 

In the earlier history of these transactions, and for a long time 
afterwards, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the President, his failure 
would not have occurred. Be thisas it might there can be no ques- 
tion as to the illegitimacy of these transactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to do an immense business, can be assigned for the strange 
conduct in allowing these transactions on the part of the president. 

In looking over the assets and ‘liabilities I consider the bank and 

its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of atleast five hundred thousand 
dollars in current funds, and the stockholders pay in one million 
more, [ would not consider even the possibility of reorganization. 

[ come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors, who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders, who 
must in any event, for the time being, sink their entire capital ; ter- 
rible for the directors, who had timely warning from the examiner 
and from the honorable Comptroller of the Currency with regard to 
the illegal and careless manner in which the president was conduct- 
ing the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detrimental to 
all its interests. | 

Bringing the first great fault to the door of the directors, who, 
when notice was given, should have persisted in a most rigid ex- 
amination, I come to the cashier. In his custody were the funds of 
the bank. ‘To him was submitted every item intended for the clear- 

ing. He was a man of long experience. He was taken from 
oo a neighboring bank, and the directors were influenced in his 

selection by his reputation of a careful and conservative man. 
No one knew better than he that clearing-house checks always rep- 
resented cash. Out of his hands every day passed the checks that 
were given to Weeks, and it was for him to know whether or not he 
received an equivalent. : 

Could it be possible that for months a business of drawing and 
balancing checks on the part of Mr. Weeks could have been continued 
from day to day and a man of long and varied experience like the 
cashier of this bank have nosuspicion? If it is possible to imagine 
that for the nine months of increasing business of this character the 
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cashicr had no suspicion on the ninth day of August, 1881, when 
the first check of Mr. Weeks’ of ten thousand dollars came back, 
there could be excuse no longer, but even then no communication 
was made to a single member of the board of directors, and the draw- 

ing of checks and “the acce ptance of Weeks’ checks as an equivalent. 
W ent On. 
~~ On the 19th of August a cheek of $50,000 came back, but still not 
a word from the c: ashier ,and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confidence must begin somewhere; without confidence there can 
be no credit; without credit there can be no bank; without the bank 
there can be no extended business. The directors had the right to 
confide in their cashier, certainly to the extent that he would not 
accept in exchange for the funds of the bank in the form of a clear- 
ing-house check anything that was not the equivalent of money. 
The cashier cannot hide behind the president. He is an independ- 
eut officer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this disaster 
is chargeable to him. 

The “president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 
pursuing him with relentless ardor. -How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and_ perilous business. He knew that making loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the trans actions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, loaning by the hundreds of thousands of dollars on question- 
able security and ina careless manner were all blameworthy and 
reprehensible. He knew that securing tle deposit of a life insur- 

ance company by taking out life policies on himself and son 
AO and charging the premium of $1,041.05 to the bank was un- 

paralleled in the history of banking. He knew that buying 
old stone taken as debris from city houses and issuing certificates 
amounting to eleven thousand dollars therefor was monstrous and 
reckless. He knew that continuing to prosecute his business in a 
manner condemned by the comptroller, and without asking the di- 
rectors to share with him in the responsibility, was high-handed and 
unjustifiable. There is no excuse for these two high, trusted, ex- 
ecutive officers of the bank. 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The pr inci pal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
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part of the diserepaney in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treated it 
under the head of “on mortgages and other real estate security.” 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have elacsified all the over- 
due and bad debts, finding it difficult to deterinine how much of this 
amount should be treated as “bad debts.” My own judgment is that 
«a very considerable amount of the “other suspended and overdue” 
should strictly be treated that way. 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me information on this point, as it is very important 
in the reorganization ? 

Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houses on Madison Square, Boston- ---- 7,500 
Four bonds of Nantesket. (0... en 4,000 — 
One bond Pleasant Valley & Utah_---------.-...-- 1,000. 


Taken of stockholder to represent balance due on new 3 

stock of the bank and standing in the assetsas....  ---- 5,000 
100 shares Pacifie National Bank stock purchased for 

a customer, but no agreement by which the cus- , 

icing enn WOM ek _... 10,400 
Three notes of W. B. Worcester, 6,000----.--------- ins ee 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
tion I have to say that on the 26th instant I made a statement of the 
| condition of the bank to the directors. This statement I pre- 
4] ferred to put in writing, but as they objected to that, fearing 
it might reach the public and thus prejudice their case, | sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
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dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into this 
report. ‘The names of the directors, which will be found under the 
head of general remarks, are among the most honored names of Bos- 
ton’s business men, leaving out the name of A. I. Be ‘nyon. My view 
of the situation from the first has been of the most serious character. 
Much of the paper upon which reliance is placed to me looks doubt- 
ful, and I am yet to be convinced that the losses may not approxi- 
mate seventeen hundred and fifty thousand dollars—possibly more. 
Although it must be admitted that the dishonored checks of Weeks 
precipitated this disaster, it is te me equally clear that the enormous 
issue of certificates as a matter of credit on illegal and questionable 
loans would have brought ruin in the end, and that the end. could 
not be far off. In conclusion I can only say I have failed to find an 
explanation of these strange transactions, and, if not based upon 
criminality, must be explained by idiocy or insanity. I shall advise 
the Dep: ariment immediately of the conclusion reached by directors. 


DANIEL NEEDHAM, Examiner. 
To the Comptroller of the Currency, Washington, D. C. 
4? EXHIBIT 6. 
TREASURY DEPATMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 13, 1881. 


Sir: I had a coiiferanne with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank 


It is proposed to make an assessment for the full amount of the. 


stock of the bank, and it is believed that when this is paid up the 


capital stock will be unimpaired and the bank in possession of 


abundant funds to meet ali their obligations. 

I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. : 

Very respectfully, JNO. JAY KNOX, 
Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. 


Exutpit 7. 


Orrick DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
AS Mitk Street, Boston, Dec. 14th, 1881. 
Sir: Your letter of the 13th is at hand. 
In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central National Bank with reference 
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to the adjustment of the disputed claim is perfected and an obliga- 
tion is given by the directors guaranteeing a certain amount “of 
doubtful paper, which amount is ‘stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as it now stands on the books, would, in 
my judement, make the bank solvent. 
45 Many of the directors have the full confidence of the saililie, 
and, under the conditions I have specified above, I should 
have no doubt of the full ability of the bank to resume. 

In speaking of the rg capital upon which asse ssment must be 
made, I mean the old § $900,000, together with the new $461,300, 
mi aking subject to assessment $ 961 300. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

I am gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful inanagement will undoubtedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval to place my clerk in 
charge during more or less of the temporary absence | may make in 
continuing my work of examinations elsewhere. 

Verv respectfully, DANIEL NEEDHAM, 
Nat. Bank Examiner. 


‘o Hon. John J. Knox, Comptroller of the Curreney, Washing- 
To John J. Knox, Comptroller of the C y; o 
ton, D. C. | 


Exurpirt 8. 
Resolutions of Board of Directors, Dec. 14, 1881. 


Boston, Dee. 14th, 1881. 
At a meeting of the board of directors of the Pacifie National 
Bank, held this day at the banking-house, the following preamble 
and resolutions were unanimously adopted : 


Whereas on the 18th day of November, 1881, it was discovered 
that the Pacific National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 
And whereas since the date named the directors, assisted 
Ad by Col. Daniel Needham, national bank examiner, and Wm. 
J. Be ‘st, have been engaged in an Investigation to determine 

the liabilities ‘and assets of said bank; 

And whereas said investivation enables said directors to fix the 
apparent abilities at $6,774,633.60 and the assets at the par or 
nominal value of $6,782,558.53, showing an apparent excess of assets 
over liabilities to the amount of $7,924.93 ; 
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And whereas said assets are not now worth their par or nominal 
value, but would probably realize in cash, with judicious manage- 
ment, $5,3808,895.54, which would leave an | apparent deficiency of 
$1,465,738. 26: 

And whereas, in the adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to y ield 
of its alleged claims against the former the sum of § $315,400, and 
has also agreed to return to the Pacific National Bank good assets of 

said bank now held bv said Central National Bank as collateral to 
the amount of $55,252.55, thereby reducing the deticieney of the Pa- 
cific National Bank to $1 095,085.71 ; 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately be reorganized, in order fully to protect all of tbe interests 
involved ; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the association ; 

And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return 350,000 of additional checks in a 
few days: Therefore, 

Resolved, That, in the opinion of the directors of said bank, the 
interests of both creditors and stockholders require its early reor- 


ganization. 
Resolved, That the Comptroller of the Currency be requested to 


authorize the stockholders of the association to levy an assessment 


of 100% upon the par value of the capital stock now paid in, viz., 
$961,500, upon condition that said Weeks shall return to this bank 


$590,000 additional checks, as agreed, before said assessment shall 


be made. : 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the pay ment of $133,785.71 out of the assets by them classed as 
“doubtful” and “bad,” aggregating the sum of $1,473,663.19, and 
now treated by said directors as possessing no present money value, 

the condition of said guarantee being that it will cease and 
45 determine so soon and so far as the said sum of $133,785.71 

shall have been realized from said “doubtful” and “bad” 
assets, and said directors shall be held only for so much of said sum 
of $133,785.71 as may not be realized from said “doubtful” and 
“bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said guarantee of 
$135,785.71 will place said association upon a sound financial basis ; 
nevertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
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able extension of time for the payment of their several claims. Ree- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500,000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to per fect said scheme of reorganization. 

A true copy. 

(Signed) — EDWIN W. FOWLE, 


See’y pro tem. 
MXHIBIT 9. 
Stockholders’ Meeting. 


Turspay, Jan. 10, 1882—11 a. m 

The annual meeting of the stockholders of the Pacific National 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. ‘The meeting was called to order by the new president, 
Lewis Coleman, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last meeting were read and 
approved, | | 

President Coleman briefly alluded to the suspension of the bank 
Noy. 18, and to the circumstances which led to placing the books 
and accounts of the bank in the hands of Col. Needham for exami- 
nation. Ife then introduced the bank examiner, who presented the 
following report: 


Col. Needham’s report. 


In accordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which im- 

mediately precedes it. 

46 On the dist day of January last I came to the bank to 
: make an official examination. [ was welcomed by the presi- 
dent, and immediately commenced my work, taking the condition 
of the bank at the close of business that day. 1 continued the ex- 
amination from day to day and time to time until its final conclu- 
sion—seeing, as I can now reeall, only two of the directors besides 
the president, with whom I held conversation. ‘To these gentlemen 
[ spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what I 
considered defects and bad Inanagement, and, as a result of my 
report, the comptroller forwarded to the directors a. communication, 
of which the following is a copy : 


| Wasnuinatron, Feb. 19, 1881. 
GENTLEMEN: The report of an examination of your bank, made 
on the 3lst ult., has been received. 
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The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,585.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
gold certificates, which it holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such certificates within the preceding section; and, as 
your bank does not belong to the clearing-house ‘association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that 1t would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and it is hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, I must notify you that the reserve of 
the bank must be at once made good and kept.so hereafter, paying 
due regard to the fact that the certificates above referred to cannot 
be counted as any portion of the lawful money reserve of the asso- 
clation. 

The liability of to the bank for money borrowed is reported 
as amounting to ,and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total Nabili- 

ties to a national bank of any person, company, corporation, 
47 or firm for money borrowed shall at no time exceed one-tenth 

part of its actual paid-in capital stock, and to this limit all ac- 
commodations granted by the bank should be confined. The indebted- 
ness, if still excessive, must, without uunnecessary delay, be reduced to 
ut least the prescribed limit. It is stated in the report that ,who 
is indorser upon the paper above mentioned, and also upon paper 
of , as himself borrowed from thebank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. EN: 

The bank is reported to be liable to the amount of $898,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $503,500 are said to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $595,512.99, the examiner says: “Money is borrowed of 
by a pledge of discounted paper as collateral, and the said bank 


holds demand certificates to represent the amount. - Loans are some- 
times made by. this 


wD 
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Issuing of demand certificates, 


and parties securing loans in this way indorsed the certificates and 
pledge them as collateral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly from 
other parties and banks. Of course such certificates'do not beat 
interest, but the bank loans its eredit,and in this way a very consid- 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 
* * * Tn atimeof general business embarrassment such a sy stem 
of extended loaning ‘night be aitended with peril. There is no 
better established principle of law than that corporations ean only 
lawfully exercise such powers as are specifically conferred upon 
them by their charters and such’ powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or-authority to lend 
its credit. 

See the case of J. & W.Seligman & Co. v. Charlottesville National 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found in the 

December, 1879, number of the American Bankers’ Magazine, 
4S pages 465-469. The practice described by the examiner is 
irregular, and you are notified that it 


Must be at once discontinued. 


- es amount of rediscounted paper reported—$416,512.57—is very 
large, and shows that the business of the association is too much 
extended. While the rights of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that thé oper rations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. 

‘Tn this connection attention is called to the provisions of see. 5202 
United States Revised States. ! 

The examiner states that: he criticised a large loan to , being 
fully satisfied that the security thereof, me srchandise, could ‘not be 
held under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. It 
should be properly arranged if it has not been before attended to. 

Please let me hear fully from you in reply to this ietter at an early 
day, and inform me what action will be taken with reference to the 

rarious matters herein brought to your notice. 

Very respectfully, 
(Signed) JNO. J. KNOX, 
| Comptroller. 


To the directors of the Pacific National Bank, Boston, Mass. 
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This communication, together with the answer, was evidently read 
in whole or in part to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president : 


In reply: 
Fes. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 

D..C. 

Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to. hold 
such a reserve, but have felt that we were complying with the spirit 
of the law, and so exempt from censure. We daily receive and pay 

large amounts in our dealings with other banks, and so have 


49 adopted these certificates for the same reason that the other 


banks did, to save the risk and inconvenience incident to an 
almost continuous handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association is 
purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 
law. - loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
paid. 

The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regular account with us, preferred to receive our 
certificates in place of a pass-book showing the transaction. The 
amount held by the * * —* was so placed by mutual agreement 
between . and the writer, believing this to be 


A more legitimate wav 


than that usually adopted, of one bank drawing upon another, and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mede by the fact that it is 
the one in vogue by the New York banks. 

In regard to “3 loaning our credit,’ we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. 
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In regard to rediscounts our position is this: We have a large 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. ‘This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of ,depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
in some cases oftener, ‘such sums as their neighbors may have to 
spare for the moment, with a liability to be called on for repayment 
at a moment’s notice. * * Tn regard to loan of fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 

plete. | 
50 Permit us to add that in many years of banking experience 

in this city qur views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which goes to show, to our mind, that conservatism is a 
relative term, and that which would be considered rashness in some 
cases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 

I remain, your ob’t servant, 
(Signed) | A. lL. BENYON, Pres’t. 


[ am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 
present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. | | 3 

On the evening of the 18th of November, after the suspension of 
the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the he arty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving. and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 
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Its credit has been loaned in five ways, two of which are not un- 
usual. 
ist. There have been large rediscounts of paper. The redis- 


counts on the 31st of January, 1881, at the time of my last exam- 


ination previous to the ~_— nsion, amounted to $416,843.57 ; at the 


time of suspe nsion, Nov. 18, 1881, they amounted to $685,579.61, an 


increase in the nine sat and a half of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it 


51 - Possesses only in its credit. 


For instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Nov. 18, 1881, of $15.711. But it 
must be remembered that the bank takes a hability on the payment 
of every dollar of its rediscounts. 

It is generally inferred that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and _ the in- 
dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already having gone to protest. | 

The second form in which the credit of the bank has been loaned 
has Leen in vorrowing money on discounted paper and guaranteeing 
the paper. This amount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing at a 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way outstanding Nov. 18, 1881, was 
$200,000. 

A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less length of time, thus securing 
for the bank the same amount. of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the ease of the bank, is : 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposit. On the 51st of January, 1881, 
the certificates outstanding amounted to $931,975.17, and on the 
18th of November, when the bank stopped, they aggregated $1,698,- 
916.53. The adv — supposed to be secured by ‘the ‘bank by this 
process were very grea 

Parties taking cer tificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
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have had no chance of securing loans if the money had been paid di- 
rectly from the cash. The e temptation to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light 

to-day, they promised large amounts of poorly-secured paper, 
O2 upon which greater losses m: iy safely be calculated. Enor- 

mous amounts were loaned by this process in the few months 
immediately preceding the suspension of = bank, and loans of 
9100,000 at a time, on most questionable, if not absolutely illegal, 
collate ‘al, and in viol: ation of law, were 8 in several instances, 
and this, too, when the bank had no funds to loan. 

The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent in 
bankable funds. The practice undoubtedly grew from a small be- 
ginning, but | 


Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of suc ‘+h checks on New York 
or Boston as might be needed for his “ds ay’s business; then checks 
would be drawn. by the cashier of the Pacifie National, under the 
general direction of the president, and, after being regul: tly entered, 
would be given to the party in waiting in exchange for his simple 
memorandum. ‘These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
suspicion that there was something wrong it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this aecom- 
modation brought to the bank. clearing-house funds to cancel the 
morning obligations. These New York and Boston funds passed 
revularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. U p to. this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly ps aid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 

$50,000 was held back, and on Sept. 3 one of $25 000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its eredit and its “funds, the bank never realized one single dollar 
of advant: ve. 

When questioned with regard to the matter the only repr which 
could be obtained was it done 


A cs Ace i en t 
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To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- 


53 posed in the president, the directors had a cashier taken from. 


a neighboring bank, of good repute among those who had known 


him long and well. Upon him they relied for the management of 


the eash, and to him all these facts should have been known; but 
he, regarding the president as the supreme power, did not stop to 
criticise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 


vember, when the final crash came, the sum total of these checks. 


against which there was only the name of one man, aggregated 
$1,262,500. pa 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow.the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centum, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. 3 


The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the iInves- 


tigation, and upon whose figures full reliance can be placed. 
DANIEL NEEDHAM, 


National Bank Examiner in charge of Pacific National Bank. 


Address of W. J. Best. 


[ wish, gentlemen, that we met under pleasanter auspices than 
those in which we assemble here to-day. It isalways an unpleasant 
task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific Nationaal Bank on Nov. 18,1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet its liabilities to depositors and credit- 
ors. In ascertaining the liabilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 


books had not been balanced for a considerable period prior to Nov. © 


18,1881. The habilities, however, have been ascertained with the 
utmost care, and when I give you the amount I think you may ae- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. I have handled, I believe, every note in 
o4 the bank, have examined it both as to its form and value,and 

have taken such measures as were possible, and seemed to 
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me necessary, to ascertain its actual value, a reasonable time being 
allowed to convert the assets. 

The nominal value of the assets, divested of ev ery question: ible 
item, is $5,764,613.47. and the actual appraised value $: 9 ,049,758.82. 
I have reached these conclusions after blotting out more than $750,- 
QOO of claims against one man in this city, and treating as an asset 
only the sum which we know will be paid in probably to-day, but 
certainly within the next forty-eight hours. 

The liabilities consist of three classes. First, there is a ability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the liabilities 
under the second head is $5,154,592.21; the hability to  stock- 
holders is $961,300, and upon circulation $450,000, making a total 
of $6,565,892.21. Dedueting the estimated value of the assets from 
the liabilities, we find an 


Apparent deficiency 


of $1,516,153.89. Tsay “apparent” because a very considerable por- 
tion of the sum named we can offset by exchanging securities and 
discounted paper, classed by us as “doubtful,” and which do not ap- 
pear in the estimated value of the estate of the bank, for demand 
certificates and cashier’s checks now outstanding. I have traced 
many of these transactions, I think a majority of them, and have 
come to the conclusion that we may safely assume to exchange the 
doubtful assets for the obligations of the bank, about $870,000, which 
would go to reduce the deficiency. As to the remainder of that de- 
ficieney, I have propesed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hundred per 
cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the stock which they 
hold. This sum of $150,000 is to be repaid out of the remainder 
»f the doubtful assets as soon as collected, and, if not collected, then: 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management of this 
bank borrowed money, the ‘collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $355,000 to $40,000, which stands in the form 
in which I have just stated. 
5d Independently of the assets, which we consider doubtful, 
there is about $750,000 of a claim, as already intimated, which 
we take no notice of whatever, and which some of the best-informed 
men in Boston say is likely to yield a very considerable amount to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to 
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Readjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that is a mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the books, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
bv the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000, as 
compared with their condition on the night of the 18th of Novem- 
ber, 1881; that is to say, promises of individuals and corporations 
to which there is no collateral, the promise being of little or no value, 
have been strengthened by guarantees or indorsements, or by the 
putting in of ood collateral, in the sum of $500,000. There are 
other ways in which the directors have ereatly improved the condi- 
tion of the bank; and if their plans should meet with your ap- 
proval, as they have had the hearty approval and indorsement of 
the ¢ ‘omptroller of the Currency, I repeat the remark of a minute 
ago, that I see no reason why this bank may not in a short time 
resuine business 1n a condition which can hardly fail to make the 
assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a pel radventure a realization of per- 
haps 25, and mi: aybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. 

In this connection, as an evidence to you that everything has been 

done, thus far, that was possible 
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not only of the depositors and creditors, but also of the stockholders, 
l should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in cash, 
I think, $100,000. This, of course, will go as soon as it can be real- 
ized upon to help make ‘good this great breach in your assets. I 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seeming unwise to regard ‘them as worth 


anything. 
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There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 


Queries. 


A SrocKHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? 

Mr. Best: I am not able to answer that question. I had no con- 
nection with the bank until about the 28th of November, ten days 
after the falure. My only relation previous to that time was that. 
of its largest depositor. ‘The money now here in my own name and 
in the name of a ged orn of which I am president amounts to 
about $260,000 or $270,000. : 

QQ. Over what period does this indebtedness run? 

Mr. Besr: 1 think some losses of the bank originated in transac- 
tions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one of its debtors on Noy. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? | 

Mr. Best: That is a question [ cannot answer. I have only ad- 
dressed myself to ascertaining the bank’s condition on the 1Sth of 

November. 
57 - Q. That question hes not, then, been looked into by you at 
all? | 

Mr. Best: No,sir; I have only addressed myself to the one date, 
Nov. 18. | ; 

ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. Best: Tam ata loss to know how to answer that question. 
I am not, myself, a stockholder, but should the bank go on I am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time “the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and Iam hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors angie before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselves raise the mon y 
for the assessment without difficulty. 
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. T desire to know whether the cashier has not given a_ bond, 
and, if so, for how much, and whether his securties are good ? 

Mr. Bes: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that.a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
euted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

Q. What provisions are there in the organization of ec: bank 
under the original charter or articles of association for an increase 
in its capital % . 

Mr. Brest: Perhaps it would be better for the counsel of the bank 
to answer that question, as [am only a merchant. The articles of 
association must conform to the law, and the law, I believe, is ex- 
plicit upon that point. The counsel of the bank, Mr. Stone, could 
make that matter much plainer than myself. | 


A stockholder ealled for the reading of the provision of the articles 
of association 
For increasing the capital stock, 
and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of see. 5142 of the Revised Statutes, to: any 
sum not exceeding $1,000,000 ; also see. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subserip- 
tion book to be opened, and, if any stockholder fails to subscribe 

the directors shall determine what disposition shall be 
58 made of the remaining new stock unsubseribed for, and from 
the directors’ records to show that $461,300 of new stock was 


subseribed for, represented either by certificates of stock actually 


issued or in receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubseribed was canceled ; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of capi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. 

The call of the comptrolle r for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Curreney, dated Dee. 16,1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each havbatlce sth “id 
assessment and collect the s same forthwith. | 

J. H. Benton, Jr., called for a stock vote upon the question, 

A running discussion ensued upon the expediency of passing the 
vote. Mr. McIntire, of East Cambridge, holding two shares, said it 
was a legal question whether the old stockholders could be assessed 
under the call. He wanted action postponed and-a committee ap- 


atin. 
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pointed to examine the accounts and report. He wanted to know 


whether the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and declining to take part in the proceed- 
ings. 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be : assessed, and favored postponement. 

Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of immediate action, among 
them J. F.C. Hyde, of Newton; Col. Alden, Capt. Watts of Maine, 
and Henry D. Ilyde, all agreeing | that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the. best authority at} Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “ question,” and some impatience mani- 
fested at the delay. | , 

The stock vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F. C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. | 


59 The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
upon all outstanding stock was carried by a practically unanimous 
vote. 

The total vote represented some $600,000, out of which only about 
$10,000 was opposed to ordering the assessment. 


Directors elected. 


The following directors were chosen by a stock vote of 4,727 shares 
against cighty scattering votes: 

Lewis Coleman, of Boston : John Shepard, of Boston; M. Dyer, 
Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of New ton ; J. H. Sanborn, of Newton, E. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath; Jobn E. Cassidy, of Boston; John Fallon, of Law- 
rence. : 

Present condition of the bank. 


The following statement of the bank’s condition Jan. 10, 1882, 
was submitted : 


! Par value. Estimated value. 
a a a $12,748 68 $12,745 68 
U.S. bonds to secure circulation - - -—- 500,000 00 500,000 00 
Hedempon MOG... 6.5.5... .~. 3,500 00 13,500 00 
Krom banks and bankers_----.------ 196,049 95 196,049 93 
Bonds, mortgages, and stocks___----- 275, 500 00 249,000 00 
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Pledged to International Trust Com- 
pany on account of $200,000 loan, 


VS. 


Par value. 


Estimated value. 


not included under any other head - $50,000 00 $50,000 00 
Cashier’s account and cash items ---- 145,038 90 3,250 49 
Receiving teller’s items___._-_-- ..-- 57,743 02 49'558 22 
Notes and bills discounted, ete., includ- 

ing real estate mortgages and stocks 

GRITIOG G8 DOE. os os Be eaesK es 4,353,538 40 = 3,789,656. 50 
Overdpatitc oc porte ae _.. 26,539 55 10,000 00 
Peewnne RINNE soos a a 1,000 00 1,000 00 
Ee Os We aii nt ewes oe 135,000 OO 135,000 OO 
Difference between estimated and pat 

dis ee hia aes dalled waleaca eee 714,894 65 
| $5,764,653 47 $5,764,653 47 
COIS Bs ide ua’ © ee eee 450,000 00 
60, Deposits and creditors: 
A—Deposits subject to check -------- $1,060,615 10 
B—Certificates of deposit-_._-- ----- 1,728,762 53 
C—ue banks and bankers__--~--- - 1,679,189 97 
D—Rediscounts ................--. 685,589 61 
E—Unpaid dividends ._~_-- ~~~ siieie hie 435 00 
| | : $9,154,592 21 
ERO 2 Sa eee a OE TBE > a ncett Miata 961,500 O00 
vecapitulation : | $6,565,892 21 
Assets—Estimated value, as above___.-..-...-_.. $5,049,758 82 
EO Se wa wine a sins iat mona Nasa a 6,965,892 21 
A. DparOns GENET 5 ooo Sis os ee cen $1,516,133 39 
Margin on loans in namesof individuals $25,000 00 
Premium on U.S. bonds about-._.___- 10,000 00 
I iia ii ics splat dn we a ne 961,500 O00 
Directors’ guarantee fund ......_----- - 150,000 00 
Doubtful assets ($714,894.65)____ -__- . 869,833 39 
$1,516,133 36 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended to that duty, and report as follows, viz: 
votes cast, 5,549, representing 5 5,549 shares, of which 5,494 are in 


the affirmative and B 55 in the neg itive. 


(Signed) 


Adjou red. 


J. 3 pat, Secretai "Y. 


Whole number of 


J. H. BENTON, Jr. 
DWIGHT CHESTER. 


RICHARD STONE, 


SAMUEL dye ti 
JAMES F. 


. HYDE. 


JR. 
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61 Exursir 10. 
record of Directors’ Meeting. 
| SATURDAY. Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, opringer, 
Shepard, March, Whitaker and Fowle. 

Voted, That Col. Needham be r requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive committee to aid the bank examiner in the examination of 
the security of the bank, with full power. 

Attest : 
J. M. PETTENGILL, Cashier. 


Exuipit 11. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


Orrick oF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 MItk Srreet, Boston, Nov. 26, 1881. 

Sir: I have made a statement to the directors of the Pacifie Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. 

They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 

My report to the De partment will be made up at the earliest mo- 
ment, but [ fear it cannot be completed before Monday evening or 
Tuesd: ay forenoon of next week. 

I do not think my investigation of yesterd: ay and to-day has made 
the matter more hopeful. The directors, however, are very hopeful, 
and I hope they may have full opportunity for deliberation. 

I was in error in my statement that Mr. Weeks was not using 
checks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examination of the stub-books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at. the time of my 

examination were all apparently regular clearing checks and 

62 passed regularly and in amount not sufficient to attract any 

attention. At that time Mr. Weeks was unquestionably sol- 

vent, and continued so for several months afterwards ; and the first 

clearing check which came back to the Pacific was the 9th of Au- 
gust, 1881, for the sum of ten thousand dollars. 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. 


Very respectfully, y’r ob’t s’v't, 
DANIEL NEEDHAM. 


Hon. John Jay Knox, Comptroller of the Currency, Washington, 


D. C. 
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' Exureit 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2,373. 


Examiner’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 


at 9 o’clock a. m., March 11th, 1882. La 
Lewis Coleman, president; E. C. Whitney, cashier. 
tesources : 
7 | - Dollars. Cts. 
1. Notes and bills discounted__..--..-----.~..-- - $2,486,962 64 
ie, aa I a aah as he arn soln ieee wim aasce a 2,184 89 
3. U.S. bonds to secure circulation -.-...-------- 500,000 
4. U.S. bonds to secure deposits... ...-.----~-- 
Ase ts ND Ie iene ten een we emes 
6. Other stocks, bonds, and mortgages_---------~- 664,672 46 
Temporary or demand loan-._....----------- 702,854 06 
7. Due from app’d reserve agents, viz...---------- 845,202 12 
Suspense account due on assessment ---- ----- ‘ 294,500 
8. Due from vther national banks__-_-..-..----- 96,545 74 
9. Due from State banks and bankers_--~------- 
PO A NE ine tine enw odin eae 
11. Other real estate._....._- Gale haus meen edison 300,041' 88 
bo.” © AT IPO oo ee eee 
Se SON IN eee es isis rig ew en 
63 14. Taxes paid .--- -- pala ilivlihns Rielcinaiasaeaas eile 
Bas I NIN iis rien cn ela ee ea wg le 
vevenue stamps__-- ----- iil Sil SG ei So as 961 93 
16. Checks and other cash items__-_-~---- --..---_-- 91,141 80 
17. Exch’s for C. 11., includ'g gold ch’ks___........- 
18. Bills of other national banks___.----------_-- 
Pi Sener CE OU oo ek ks ei eninne o 
20. Fractional currency (includi’g nickles)___- ~~~. 
Bas We heel oe Wine oS kana en 
ec lnune hs 3,049 68 
| ne aoe eal win manne, | 
i es maine wie 3,876 62 
Ses RN TN i so me icy ms std cee oii 
23. U.S. cert’s dep. for legal tenders -.-- .-_- cages pie 
24. 5 p.c. red’n fund with Treas. U.S..-........ ..- 22,500 
Zo. Aviator teas Wier 1 eee. 1)... kt ; 7 
CORR aac wees EONS Re ga OA 
| | eA i iia ih nith wnmee nade nares 5,999,293 82 
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Liabilities: 


on 
oo 


Dollars. Cts. 
&. Capiat stock an tick Ges ie ocees cae 304,300 
5. GODIN ES on. cineca oucken tunes 607,000 
es le TON ooo eos ee ae 300,000 
I eS ee ee aa 
OE eR ge teen, Pamper wk Wey et sts aimee eek lee 
DMN si ee Tae 
Oe Se ie a Aca guaciae Gta Masai lara eee 
1 3 VOR RNG WM is bei ee a eS ee Bay Ene satin 18,291 44 
MNOTN FURR 6 cio ent la cee eee 9,500 
8. Cireulation received... -......_- $450,000 
On hand and returne Ricgi De ageieelaies 43,400 
7 406,600 
9. State bank circulation satdaddtnn .: piipenes oer 
paspenec coriiiicates_ oc Foor eer 067,485 34 
10; DAVIBGNEE BARBIE. 6 oie oie scwwee 135 
64 11. Individual deposits, viz: 
arm 0s COC re oe lied nina we 986,380 67 
TPOUR RINE COUTIE We ies ees Se eee ees 1,108,458 28 
Time -certificates._.__-—- Beat oats itor Bisset ie 
A era <r a ee oe 
RUNDE Oh TN as 5 i ie oa ia a. 
12. United States deposits_—-_- - RA DRL Nah tee ae : 
15. Deposits of U.S. disbursing officers. -.------- 
ba: 2000 ip national: DAUES kl ok. aks. 929 817 5] 
15. Due to State banks and bankers______-_ -_..--- 
16. Notes and _ bills rediscounted CPE rig ie SEP ae OE 382,895 99 
5h. TR SI soos eld Li ae Aesiealn e hii 509,701 32 
as as Paeor piano Satpal ga tedeoe ert Be nS elgae ss Soa 18,130 27 
TOR iA aes a ae he eat el i $5,999,293 82 


Dividends and Surplus. 


(Section 5199 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1,’81; amount, 


surplus, $14,259.48. 
Loans and Discounts. 


On paper with two or more individual or firm names_ $1,733,836 
On single-name paper (one person. or oe without 

other SOONTTON shat ag aie euaar tanaka 162,770 
On mortgages and other real estate secur ne 
On U.S. “bonds, payable on demand --_..._-_-__--_~- 
On other stocks, bonds, ete. , payable on demand .. 762,708 
BD alien: Wei oS a a ee 480,499 

Included in the above are 

Bad debts, as defined in section 5204 of the Revised 

Pemetee OF TG Up i nicas Lae ake oe eae 3,612 
Other suspended wo overdue paper... .. 777,619 


Liabilities of directors (individual and firm) as pay- 


$15,000 ; 


earried to 


101,607 


OS 
85 


88 
v9 
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69 Loans exceeding the limit prescribed by section 5200 of the 
Revised Statutes of the U.S., viz: 


Consist of two items, to wit: 
John Bleweiec...5 «inna; sin ai eal Aston sa Sosa ipeeat aaa $100,000 
i es I er ie co assd cones ean tae ee 100,000 


General Remarks. 7 

Bills payable consist of memoranda given to the Central National 
Bank, to wit: 

$19,701.32, payable six months from January Ist, 1882. 

$400,000, payable one year from January Ist, 1882, at four per 
cent. interest. 

$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
interest, with bonds as collateral, pay able at the option of the bank. 
The checks drawn on the Eliot and held by the Central National, 
acvregating three hundred and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which I had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as 1s fully explained - 
in my correspondence with the directors s,a copy of which is em- 
braced in this report. 

Bank accounts all verified in accordance with the roqineiente 
of the Department. 


Cash items consist of the following, to wit: 


Frecuonal Dili Bae CUrreney 2k oe ok Cl eet 1 60 
Memorandum for interest due from Edward Crane for 


BRR MEET E REEDS SLITS eI MME S ye eg Ree RO PEE ge 2,197 O08 


Memorandum for check, W. J. Best.-.2..-.---_-_- ine See 
Memorandum checks, i 2,875 03 
Memorandum check, Ff. E. Gryant........-......---- 241 73 

CASO CObk Lewes COreMans. oo 19,300 

Cash check, Shepard, Norwell & Co._—- Whe Asche Weaceerididuara bk 19,000 
Caen cece, bewis Coleman... ..- 968 50 

66 Cheek on Pacific Natl Bank, W. 8. Denney, treas. 7,000 

“~~ good on opening, J. V. Fletcher & shar 10,000 

Check, good on opening, C. E. Morrison_------------- 5,000 

* Gash, NR oe 1,000 

é , Do. Gales coisas de tas ge esse is sap aa dea ek ld 100 

a5 * NR NG ice a a eae ie ie ee os eke 5,000 
Cash paid on W. P. H. note, Wm. P. Hunt._---...-... 5,109 17 

REUTER YS AT GS BENET ET UN RC SRN. DRAPE re 245 
I aN a Si:  anleing spin So Sasa atc esi o 69 


91,141 80 


Memorandum checks are said by the president to be good. 
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Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been endorsed by the Pacific National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. Coleman. Check on Pacific by W.S. Denney, 
treasurer, is drawn against a balance on the books of this bank. 


Other stocks, bonds, and mortgages consist of the following items: 
Date of deed. 


Nantasket Company bonds ------------- 115,000 
Framingham & Lowell R. R. bonds_-~---- 4,000 
Breet, iy © Gas nc itso 64,000 
peabapGubalieh (cb; BAA Sok ee 2 OOV 


Path. eae (C., B. & Q. bonds. 100,000 
i ive Cent Saving os Bank - ) ene Os aaa 12,000 


Home Savings Bank, Marcus note secured 


OE TORTIE oo ec i cc ceercscnie nee 22,709 17 Jan. 25,’81. 
Nathaniel M. Jewett, mortgage of real es- 

ale 30: TR i ae ci eases 100,000 Oct. 7, Si: 
Thos. Lord & H. G. Parker, trustee note se- 

cured by mortg. of real estate pipiens 58,450 52 Nov. 17,’81. 
E. M. Fowle, trustee mortgage of 

On SRR RET OA SPD Ts 4.500 
Amu houses at OC; Bow. 1537 17 6,037 77 May 28, "79. 

Mortgage of German Luthe1 ‘anchureh 30,000 M’c’h 8,82 
67. Ellenville Gas Light Co. bond, 500 
Rita sa pie ues oe ae 400 

Lebanon Spring R. R. C bond (rece’v 

OORT) hnidke Kdnunsaied ckuaeeneanss Pope 


Clark Insulated Wire Co., 1,401 sh’s, par 


Waite Ooo. co wena 30,025 
Danville & Ohio R. BR. bondae.. =... 3,000 - 
Utah & Pleasant Valley R. R..-----.---- 99,000 


664,672 46 

The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law to protect the bank against loss by 
paper held by the bank. : 

Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein.given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors. in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,483.34, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 


eae — are; amt " — i i ae ; ‘ 
Sees gyi? oe 2 2a ware “O% TENE Re ty AA ee Ree EE Mee T Peas wisi a ears Mathes ie abst hee Rend Maes A ALPE SE Ks rerio 
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Other real estate consists of the following items: 
| Amount. | Date of Deed. 
Dec: I of land in East Boston---- 4,500 April 4th, 1881. 
4 BOW ...05 5. 10,000 Nov. Sth, 1881. 
9 “ from A. A. Marcus — 10,000 Oct 21, 1881. 
! hi “ Taunton Savings B’k — 7,500 Deed to come. 
1 Real estate, Commonwealth ave- 
it BD EIN 8s A a 137,500 M’ch 11, 1882. 
1 Real estate Mystic avenue_------ 14,276 97 Feb. 20, 1878. 
| i Werte... . 2,164 91 Sept. Ist, 1881. 
| . Whitney property---- 15,000 | Deed in transit. 
2 Wm. Gasset ........ 1200 Ocean age Ly. 
| July 25, 79. 
| teal estate, Camden & Tremont 
1 | eshte wie 14,500 Dee. 6, 1881. 
| 68 Real estate, Albion, Clifton- 
dale, Purchase Sts._--.- 158,500 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale ; 
a aa ad se 5,100 Apr. 9, 18S0. 
Kee: ul stats Hotel St. Leonard __- 45,000 M’ch 7, 1882. 
“ — Commonwealth Hotel, 50,000 ‘* 44, 388s. 
335,041 88 


This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. 

It is enposible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. 

Paper classified “Bad debts,” 3,612.84, consists of several items 
which should be charged off. 
ie Paper classified «Other suspended and overdue” consists of a large 
ge number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from | 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
| tion, and, as will be seen by the reply of the board of directors, 
| | which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- , 
ness. 

Before concluding my examination of this bank I addressed 
letter to the board of directors, of which the following is a copy: 


To the ne of the Pacific National Bank: 

| GENTLEMEN: You are in session to consider the most important 
matter iaesaee with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 


AO a nce te a tee 
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sults. Upon your action to-day must rest largely the reopening of 
the bank, or the passing of its assets into the hi ands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 

To-day the question is put. to you, Is the bank now solvent? 

69 Can it be rehabilitated and placed with the other solvent 

banking institutions of Boston and enter safely into the legiti- 

mate competition for. a legitimate | business and have the result 
crowned with success? 

You have directly or indirectly seanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have renewed: much of the 
overdue paper, taken new or additional security, and examined the 
large volume o f “overdue” paper, item by item. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as | understand, in every case which has been made a matter 
of record. 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, [ ask you to weigh 
fully the certainty of the liabilities and the uncertainty of assets, 
which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and elghty- 
one thousand dollars, some sixty- eight thousand dollars of which has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most of w hich could not find a ready market at prices very con- 
siderably below the individual and aggregate values at which they 
stand in the bank’s assets. 

I must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which vou assume of payments on 
eall, and in four, eight, and twelve months, from January Ist, 1882. 

I must remind you of the real estate depending for its disposition 
upon a variable market. 

I must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 
‘apital has not yet been paid in. 

[ must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Ehot National Bank, 
and which did not appear upon the books of the Pacifie National 
charged in the Eliot National Bank account. 

I am aware that the outstanding checks are prima es evidence 

S—1199 
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of the indebtedness of the bank, and I am also aware that they were 
grouped with checks ree ognized in all hands as bona fide in- 
79 debtedness of the Pacific National in a final adjustment 
of the unsecured checks held by the Pacific National against 
T. C. Weeks, who, otherwise, by this settlement, seemed powerless to 
contribute anything in liquidation of his debt. 

With this review ‘of ban principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank I ask you par and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, who will, of right, discuss the result of your 
action. 

Very respectfully, DANIEL NEEDHAM, 
| | Natl Bank Examiner. 


To which the directors returned a ie of which the following 
is a copy: 


Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 

Sir: Your letter of this date has been read and carefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 
of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men: We have weighed carefully 
the great aggregate of liabilities, and are impressed with the re- 
sponsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met as they 
have been arranged with a very large proportion of the creditors. 
It has been by careful consideration that the ability of the bank 
on the two checks held by the Central National Bank, aggregating 
three hundred and fifty thousand dollars, upon: which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a liability hereafter to be contested in 
the courts, involvi ing large expense and uncertain results at the best. 

In view of ail the { facts in the case, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully equal to its liabilities , and are not only willing but desirous of 


taking the e responsibility which the reopening of the bank’s doors 
for business j imposes upon us. 


In behalf of the board: 
Respectfully, LEWIS COLEMAN, Pres’t. 
DANIEL NEEDH. AM, 
Examiner. 
To the Comptroller of the Currency, Washington, D. C. 


ere 
in- 
ent 
nst 
to 


nd 

of 
tly 
nk 
ur 


O1 
Lan) 


PETER BUTLER, RECEIVER, &c¢. 
71 Exurpit 18. 
Letter, W. J. Best to Comptroller, March 14, 1882. 
Wasuinaton, D. C., March 13, 1882. 
Hon. John Jay Knox, comptroller, ete. : 

Sin: Referring to our interview of vesterday, concerning the 
Pacific National Bank, I beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired more particular in- 
formation th: an had been furnished by Col. Needham, national bank 


examiner. 
Under the head of “ other stocks and bonds and mortgages,” the 
bank holds— 


Nantasket company bei ae ee 125,000 
Nantasket company stock -_..--- Pepa Fea LE es OR RE A 64,000 
inane P. ¥: RR. CONGO code BO aga ein Sy ae ag 99,000 


These items aggregate $228,000, and are now worth only about 
7) % of their face \ ralue ; but, as an asset, I feel justified in saying 
that they are worth par. The transactions through which they came 
into the bank are well known, and I have excellent reasons for stat- 
ing that the persons who placed them in the bank can be compelled 
and will shortly find it to their interest to take them out again at 
the cost price of $$ 258,000. - 

The bonds of the Framingham and Lowell R. R., the Danville & 
Ohio River R. R., the C., B.& Q. BR. R., and the Lebanon Springs R. 
R. receiver’s cert tificates, ‘together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. | | : 

Of the Clark Insul: ated Wire Co. stock, $55,025, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 


Coleman and, I think, others connected with the b: ink,own some of 


this stock. That held by the bank was taken in part settlement of 
the indebtedness of an insolvent corporation. 
72 The “bonds and mortgages” foot up $217,247.46, and on 
this large sum the loss will _probably not exceed $1,500, which 
may be sustained on the $6,037.77 mortgage. in the name of E. M. 
Fowle, trustee. The item of $22,759.17 will be offset by an equal 
amount in our own demand certificates, now held by the Home Sav- 
ings Bank. This settlement was arranged previous to my leaving 
Boston last Saturday. The rest of the “list are amply secured, and 
will doubtless be converted into cash or first-class stocks within a 
few months. 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth avenue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., aggregating $202,000, 
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are not rated at their full market value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 
estate amounts to $71,764.91, on which I anticipate a loss of about 
$25,000. | : 

As to the “ notes and bills discounted,” I would say that each piece 
of paper and everything in the shape of collateral have been gone 
over several times by the directors, and that they did not hesitate to 
assume the responsibility put upon them by Col. Needham in the 
letter which he addressed them on the 11th inst. and made a part of 
his report. The large amount of “ past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. | 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
73 tion of the assets, and you may rest assured that nothing will 
be left undone to insure the most satisfactory results. 

The “surplus fund” and “profit and loss” amount to $318,291.44, 
and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate. In this opinion I fully concur and will 
do all in my power to make it good. | | 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. The work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one In any way interested in the bank. Beside reduc- 
ing the labilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort-_ 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $13,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily increasing. 

The surplus that is shown in the bank examiner’s report of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release he declares that 
he can and will yet pay to the last penny, and there are many con- 
servative bankers, capitalists, and merchants in Boston who believe 
that he will do so. | 

Once before he failed, got his discharge in bankruptcy, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
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rather have men say of him that he paid his debts than that he was 
worth millions. From all that I know of him [ think there is a fair 
prospect that he will ultimately pay a portion, perhaps the iiss of 
his indebtedness to the bank. | 
I shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 
over their individual signatures; meantime you may treat it 
74 as fully authorized under the eeneral powers conferred upon 
me by the vote passed at their “meeting last Saturday, a certi- 
fied copy of which I herewith file. 
I have the honor.to remain, ete., respectfully, your ob’t serv’t 


W. J. BEST. 


Pactric NATIONAL BANK, 
Boston, March 21, 1852. 
According to our best knowlec lve and belief, we think the within 
statement 1s correct. 


LEWIS COLEMAN. 
JOHN. SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARSH. 
MICAH DYER, Jr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
Nov. 18, 1881: 
Supbiect ta CHOSE ois ioe Basket CRs 
Demand certificates____-- - eet ca ce aps oh te : 


1,062,540 10 
1,728,762 53 


Banks and bankers: 


aoe ne ee MRR Ete at aNaReee rap Somes: MAN RNIN Re Mtge nt Mega lo 956 36 
Howard Nat’] een ee a er Cake a 70,000 OO 
bo: Pv inee BARE. i eae 90,000 OO 


$1,975,936 36 


Pee sd as ec waka yen ee ees 685,589 61 


$5,452,828 60 
Mareh 11, 1882: 


Subject: te cheek =... . 6. 5 es 986,580 67 
Demand certificates-_--._--------- 1,475,941 62 
Banks aie DARKENS... 2 3s ~~. 929,817 51 
Bills payable: - 
Cent. Nat’l Bank_-----419,701 32 ae 
5 ¢. Savings Bank- 90,000 00 909,701 32 
70 Redissouate: <2 a. 382,895 99 
4,284,737 11 
Actual reduction in liabilities.._.._-_--_ .--.--.-- 1,168,091 49 


Lan halities a8 S@bOVO= cow oo Sccakcd Sey ete 4 284. 7937 1] 
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Ix tensions to March 11__--------.- 2,648,267 00 
Do. likely to be secured before the 

bark Wee ee A 158,733 OO 


Demand ecertificates carried to sus- 
pense ac. by direction of Col. 


UI a A ca wat me 367,485 OO 
—  3167,483 00 
CONN i aan ss ni wee wk 7 in 20 asi nla hacia 1,117,254 11 


Deduct rediscounts, which it is believed willbe paid | 
Rh RIA i es ied oes Se ee ee 382,895 99 


Amount to be provided on resumption .--------- $734,558 12 
Cash actually available .__..------ Baia derek 954,259 39 


Surplus in cash, after paying every obligation not 
i leieners rN i oo cmc we esata eae 219,901 77 


Iexuipir 14. 


Paciric NATIONAL BANK, 
105 DEVONSHIRE STREET, Boston, 
January 2nd, 1852. 

We, the undersigned, creditors of the Pacific National Bank of 
Boston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 
hereby, for ourselves and our heirs, executors and administrators, 
respec stfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
1882 ; one-third thereof to be paid in twelve months from 

76 January Ist, 1852; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to 

have the right to anticipate any or all of said instalments. 

In witness whereof we have hereto set our hands and our common 


seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty- two. 


Exurbit 15. 


THe Paciric NATIONAL BANK, 
Boston, March 16, 1882. 


To our depositors : 
sy vote of the directors and the approval of the Comptroller of 

the Currency the bank will reopen for businesson Saturday, the 18th. 

Every effort has been made to put the bank again into a sound and 

solvent condition, and the stockholders have been called upon to pay 

an assessment of 100 per cent. on their stocx, thus making the de- 

r 
positors’ balances secure and available. The bank will be run on 
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strict business principles and.in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 


LE W IS COLEMAN, President. 
E. C. WHITNEY, Cashier. 
Exurpir 16. 
| (2373.) 
Lewis Coleman, president. kK. C. Whitney, cashier. 


THe Pactric NATIONAL BANK, 
Bosron, April 21, 1882. 


No. 105 Devonshire St., directly opposite post office. 


? 


yf 


com 


ne December last a notice was received from the Comptroller 
the Currency, of which the following is a copy: 
77 TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W asHinaron, Dec. 16, 1881. 


To the Pacific National Bank, of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank, of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred ($961, 300). dollars, having been lost, notice is hereby 
given to said bank, under the provisions of sec tion 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association, according to 
the provisions of section 5234 of the Revised Statutes of the U nited 
States. : 3 | 
In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. D. 1881. 3 

[SEAL. | JNO. JAY KNOX, 
| | Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1882: 


Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16,1881, there be, and hereby is, laid an assess- 
ment of 100 per cent. upon the shareholders of the Pacific National 
Bank, of Boston, Mass., pro rata, for the amount of capital stock of 
said bank held by each shareholder. 
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Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 


More than three months having elapsed since you were notified of 
‘said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty-first (31) day of wre 1882. 

E. C. WHITNEY, Cashier. 


78 Exutpir 17. 

Lewis Coleman, president. : 

7 Pacirric NATIONAL BANK, 

105 DEVONSHIRE STREET, 
Boston, Jan. 2, 1882. 

A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adopted 
unanimously: 

“Voted, That in the opinion of said directors an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their se veral 
cl aims. 

“ Voted, That depositors and ereditors be requested to sign the 
following agreement, and return the same to the bank on or before 
the 10th inst.” ae 


The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed. It is very important that you sign and return it to meas 
soon as possible. The assets of the bank consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. . It would, therefore, be unwise to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 


Respectfully, &c., LEWIS COLEMAN, Pres’t. 
Deposition of Richard Stone. 


Boston, Oct. 17, 1854. 


Direct examination by A. P. Gou LD, Esq., of counsel for com- 
plainant: 


Int. 1. Please state your name, residence, and occupation. 

Ans. Richard Stone; Boston, Mass.; counsellor-at-law. 

Int. 2. Please state whether you w ere counsel for the Pacific Na- 
tional Bank during its suspension, from Nov. 18, 1881, to and inelud- 
ing the time of the annual meeting, Jan. 10, 1882. at, 

Ans. | was counsel for the Pacific National Bank in Boston from 
a few days after its suspension in November, 18845, to and including 


said 


d of 
‘eby 
pril 
| be 
the 
7 On 


[}- 


‘l= 


= 


n 


e 


"PRR re E 


PETER BUTLER, RECEIVER, &c. 65 


theannual meeting, Jan. 10,1882, and for some time afterwards. 
79 Int. 3. Were you present at the meeting of the board of 
directors December, 1881, at which the vote was — can- 

eeling $58,700 of the stock which had been voted Sept. 15, 1881? 

Ans. I was present at a meeting of the board of directors at which 
a vote was passed, to which I suppose you refer in your question. I 
do not remember the exact date. I remember that I drafted the 
vote, and that it was passed while I was present. 

Int. 4. Have you a copy of that vote now in your hands incorpo- 
rated into the statement of facts in this case ? 

Ans. a 

Int. 5. Please state whether prior to the passage of that vote, as a 
henner itive of the bank, you had an interview with Comptroller 
Kknox at Washington in réspeet to the amount of capital stock of 
the bank, and, if : so, Whether you then informed him, if he did not 
know it before that a vote had been passed in September previous, 
increasing the capital to $1,000,000, and that the full amount of the 
increase had not been prescribed or paid in, and siate the facts 
about the interview. 

(Objected to.) 


Ans. At the request of the directors of the bank I went to Washing- 
ton in December, 1881, before the vote referred to in the question was 
passed, and had an interview with Comptroller Knox in relation to 
the affairs of the bank. Mr. March, one of the directors, and Mr. Wil- 
ham J. Best were present and took part in the conversation. ‘The fact 
that a vote had been passed in September previous to increase the 
capital toa million dollars,and that the full amount of that increase 
had not, in fact, been subscribed for or paid in when the bank sus- 
pended in Nov ember, was talked over in that conversation. Whether 
I mentioned it or one of the gentlemen present I cannot state. I 
discussed with the comptroller the question as to what should be 
done in view of those facts, and as to what should be regarded as 
the capital of the bank, and the conclusion of the matter was that 
such a vote as this of Dec. 13, 1881, should be passed by the direct- 
ors; that the comptroller should then be notified that the capital 
had been increased by the sum which had in fact been paid in, and 
that he should thereupon issue his certificate of increase to the bank 

to that amount. He expressed his approval of that course. 
SO Int. 6. Was the vote outlined during that interview, or the 

substance of it agreed to in your intervie ew with the comp- 
troller? | | 

Ans. The substance of it was approved by the comptroller, but no 
draft of it was made at the time, nor until subsequently. 

Int. 7. Did you report to the board of directors your interview 
with the comptroller, and inform them that the course which was 
adopted was approved by him, before the vote was passed ? 

Ans. I did. 

(The evidence given by Mr. Stone is objected to by defendant’s 
counsel as incompetent, and it is agreed that this objection is to 


have the same effect as if entered in connection with each question.) 
9—1199 
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Cross-examination by A. A. Ranney, [sq., of counsel for de- 
fendant: | 


Cross-int.. 8. When you went in to act as attorney of the bank and 
examined about the increase of stock -did you find a subscription 
paper or papers, or whether there had been one opened and signed, 
or how the matter then stood ? 


(Objected to as calling for secondary evidence.) 


Ans. I found that there had not been any subscription paper 
opened or signed. I was informed by the cashier, whom I ques- 
tioned on the subject, that he first sent out notices to the stock- 
holders, notifying them of the vote to increase and of their right to 
take new stock, share for share, and stating the time within which 
payment must be made; that subsequently, as parties came in and 
notified him that they would take new stock, he received payment 
from them and gave them receipts therefor, telling them orally that 
he would fill out certificates of stock as he had time, and they could 
call later and get them; that he entered the names of such stock- 
holders and the amounts paid by them on a small book which he 
kept for that purpose, and from that book he told me how much 
had been paid in in all. That I understood was the whole method 
of the transaction. 

(Complainant objects to the declarations of the cashier and to all 
hearsay evidence in the answer.) : | 
RICHARD STONE. 


Attest: "JOHN G. STETSON, Examiner. 


8] Evidence for Defendant, taken Pursuant to the Sixty-Seventh Rule 
of the Supreme Court of the United States, in mene, as amended, 
before me, John G. Stetson, Examiner 


Present: A. P. Gould, Esq., and Benjamin N. Johnson, Esq., of 
counsel for complainant; A. A. Ranney, Esq., of counsel for: de- 
fendant. | | 


Deposition of Linus M. Price. 
Boston, Oct. 17, 1884. 


Direct examination by A. A. Ranney, Esq.. of counsel for 
defendant : 


Int. 1. Please state your name and if you are the defendant in 
this cause. 

Ans. oo M. Price; I am. 

Int. 2. Please state what was the amount of paper which, at the 
time f resumption, the bank had out under rediscount. 

Ans. $354,321.13. 

int. 3. State what the amount of rediscounted paper was at the 
time of the final failure, on May 20, 1882. 

Ans. $559,481.85. 


Int. 4. Ples ase state what you mean by rediscounted paper. 
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Ans. I mean paper which the bank owned or discounted and sold 
with the bank’s indorsement. | 

Int. 5. Was this paper passed by the Pacific Bank to individuals 
or to other banks? 

Ans. Generally to other banks. | 

Int. 6. I understand you to mean, as an illustration, that the bank 
made loans to customers, taking paper in a discount loan, and they 


vot the same notes discounted at other banks with the indorsement 


of the Pacific Bank ; am I correct? 
82 Ans. You are. | 
Int. 7. Have all of those rediscounted notes or papers been 
paid? If net what proportion of them are still unpaid ? 

Ans. Seventy -five thousand dollars ($75,000) are still unpaid. 

Int. 8. Have they matured since you were appointed receiver, or 
were they notes on time which have not yet expired ? 

Ans. They have all matured, and a part of them have been re- 
newed from time to time with the consent of the receiver, so that 
they remain a lability of the bank. 

Int. 9. Can you judge whether they are good or bad, and what 
proportion of them are bad ? 

Ans. My last estimate was that $60,000 of this rediscounted 4 iper 
would never be paid. 

Int. 10. Will you please state whether the assessment laid on Jan. 
10, 1882, had all been paid in when the bank resumed? If not, 
what amount had been paid in and what remained unpaid ? 

Ans. The assessment was not all paid in before the resumption of 
March 18, 1882. The amount paid in before March 15 was $645,700. 
The amount paid after resumption was 599,100. 

Int. 11. Hadthe assessments been all paid in when the bank finally 
failed, May 20, 1882? 

Ans. They had not; $218,500 of the assessment of $961,300 had 
not been paid in May 20, 1882. 

Int. 12. When the bank resumed what was done with the amount 
of the assessment paid in? 

Ans. It went into the general business of the bank, the general 
assets of the bank. 

Int. 18. Was there any distinction made as ta that money and 
the way it was treated from the other assets of the bank? ~ | 

Ans. No. | 

Int. 14. The moneys of the bank which they had when they re- 
sumed and the money which they received afterwards were paid out 
how ? : 

Ans. It was used to pay demands, expenses, interest. 

Int. 15. State whether the first instalment of the extended paper 
which fell due in May, 1882, w i all paid. I refer to the extension 

under paper dated Jan. 2 2, 1882. 
83 Ans. A large part was — In a number of cases the 
amount due on extension was left on deposit at the request of 
the bank officers, and in some cases saat rs who were dealing with 
the bank daily paid no attention to the extension. 
Int. 16. Since you have been receiver nave you been able to col- 
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lect any of the voluntary assessment which remained unpaid when 
you took charge of the bank? 

Ans. I have not. 

Int. 17. Will you state from the stock ledger what transfers of 
shares of the capital stock of the ee were made after the bank re- 
sumed and before the final failure 

Ans. I will furnish such Surennh to be marked “ Exhibit Capital 
Stock Transfer Statement.” 

Int. 18. Will you state in an exhibit to be annexed the amount of 
deposits in the Pacific National Bank made by other banks between 
March 18, 1882, and May 20,1882? 

Ans. I will, in statement to be marked “Exhibit Statement of 
Deposits made by Banks,” ete. 

Int. 19. On May 20, 188 32, when you took possession of the assets 
of the bank, had all the depositors ni amed or stated in the last exhibit 
been paid the amount due them when the bank finally failed ? 

Ans. They had not. 3 

Int. 20. Will you state whether after the bank resumed, and 
before May 20, 1882, the bank had paid the expenses incident to 
the business since the first suspension and during the period of re- 
sumption? 

Ans. The bank paid incidental expenses between March 18 and 
May 20, 1882, of $5,777.95. How much was paid for such expenses 
before March 18, 1882, [ am unable to state, except as to the amount 
paid Mr. Best for lis services, which was $12,000, of which $5,000 
was in cash and $7,000 in stock of the Pacifie National. Bank. 

Int. 21. Do you know whether Daniel Needham was paid any- 
thing for his services by the bank ? 

Ans. He was, but I don’t recall the amount. Upon reflection 
I wish to say that it may have been $5,500 that was paid Mr. 
Best in cash, instead of $5,000, as I stated in answer to the last ques- 

tion. 
84 Int. 22. Can you state the amount of the indebtedness 
which was not extended under the agreement of Jan. 2, 1882? 
Ans. The total amount : f indebtedness to individual depositors 
and banks March 18, 1882, was $3,261,976.75. The aggregate of 
extensions found by me in the bank is $2,104,931.26, leaving 
$1,157,045.49 apparently not extended. 
Int. 23. State whether, after the bank resumed business, March, 
1882, it paid any creditors in full who did not extend. 
Ans. Some were paid in full. 
Int. 24. Can you determine how much, or about how much, was 
paid out to creditors who did not extend after the bank resumed ? 
Ans. I cannot. 


Cross-examination by A. P. Goutp, Esq., of counsel for com- 
plainant: 


Cross-int. 25. Was not a large portion of the paper mentioned in 
your answer to Int. 2, amounting to $554,521.18, renewed between 
Mareh 18 and May 20, 1882? 

Ans. A large amount was doubtless renewed. 
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Cross-int. 26. You mean that they were renewals of paper which 
the bank had out under rediscount before March 18, do you not? 

Ans. I mean to say that a large part of the rediscounts repre- 
sented by the figures I have given, $354,521.18, was unpaid at ma- 
turity, taken up by the Pacific sank, and renewed by the makers ; 
but I do not mean to say that the identical paper, or paper made by 
the same parties, was again rediscounted at the banks that had pre- 
viously held the paper; in other words, when they were renewals 
the new paper was put in different banks. 

(Answer objected to by counsel for complainant as not responsive.) 


Cross-int. 27. Were there any losses on new loans made by the 
Pacific Bank between March 18 and May 20, 1882? : 

Ans. There were none. 

Cross-int. 28. Please state, if you have it before you, the exact 
amount of the indebteduess of the bank when you took possession. 

Ans. The amount was $2,470,556.76. 

Cross-int. 29. You say in answer to Int. 19 that all the de- 

8d ope stated in your exhibit annexed to your answer to Int. 

18 had not been paid May 20, 1882. Do you know what pro- 
portion of them had been paid ? 

Ans. I referred in that answer to the balance due to banks March 
18, 1882, and not to the deposits made later by banks. As to the 
latter, I have no present information. I wish to make a correction 
in my answer to Int. 19. I understood the question then asked me 
to refer to balances due to banks at the time of resumption, March 
18, 1882, and not to those mentioned in the schedule annexed to 
Int. 18. ih 


Adjourned. 

Oct. 18, 1884. 

Cross-int. 30. Are you able to state what parties hold the $75,000 
of unpaid notes which were rediscounted ? 

Ans. My books will show; I cannot state without referring to 
them. | 

Cross-int. 31. Can you state what parties held those notes, March 
18, 1882, or the notes which were given in renewal of the $75,000 
unpaid * ? 

Ans. I cannot. mee 

Cross-int. 32. Please state the amount of cash or cash items that 
wasin the bank March 18, 1882, as near as you can. 

Ans. I find on book entitled state of the bank No. 2 that the cash 
and cash items and balances due from other banks on March 18, 
1882, aggregated $859,767.30. 

(Competency of the testimony which gives the contents of the 
books of the bank is not objected to.) 

LINUS M. PRICE. 


Attest : JOHN G. STETSON, Examiner. 


ad 
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86 Exhibit Statement of Deposits Made by Banks, ete. 


Deposits made by banks between M’ch 18, ’82, and May 20, ’82. 


PRU OURS BARS ok oo ok oe een 
Stoneham “ Pr - ->qishs dy ace ces poles Le ame dase eae aaa 
Gardner ¥ AEE OME ALS eC NE ami OmO ESPERO NCE ton Sy) 
Cumier aeenort Natl: Bank ..-.. ......2....6..-..< see 
Athol ys seen Pye ER MY US| ies bar Nis Nr NW Nh 
Old Lowell 4 Og ead i hangs h balay ena aera ee 
Plymouth +f A 0s ale se ini EU ee enciaaaae 
Union Market Nat’] Bank, Watertown___--.-___ ~~ 
Sagadahock Nat'l Bank, Bath, BI i saath nies oan a 
Bath Natl] Bank, Bath, Me._-.-.-.-.--- .- PRO ON, co 
Veen als DANK, DARGOT, DC... ew ne en dee sel 
Merchants’ Nat’l Bank, Bangor, Me.-------------~-- 
Granite 3 pier ©!) | eee emmspr Cunpy n es 
Lime Rock “ ORIG, BI one easels. 
Newport Savings Bank, Newport, Me. ---_------.--- 
Thomaston Nat'l B’k, Thomaston, Me Ge Re 
Creorges % alee PRG spe Oe IE tS ee 
Pacifie ss * Ban Pean. Cl. ee 
Budmeper. @ - * - Buckenort, Men .cs. comwcesceé 
Merchants’ “ pee: 2 Rane dle SUPE eee cam av 
Biddeford Sav’s =“ Biddeford, Bo isa i ei crs 

. Nari * , ieee Cm ee NL ann hes 
Louisville Banking Co., Louisville, Ky.------------- 
[OTIROUEAT TAOS 1 SO TNS De 6 ie i ca ane d 
James Dunning, banker, Bangor, Me..--_-___- —_ rene 
Merchants’ Nat'l Bank, Newburyport_-__.__-_-._--- 
Mechanics’ “ ee Orgs (cs) as gels gee Ne Sea 
Central ae See See eer MRE Tay MNT eS 
Commercial “ <5 Deas, TO os en 
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87 . Exhibit Cupital Stock Transfer Statement. J. G.S., Ex’r. 


Transfers of stock of Pacific National Bank from November 18, 1881 


to.May 20, 1882. 


Date. | Transferred by— | Transferred to— Ee 
| | ee 
1882. | | | 

Feb. 138 | Ellen L. Frost -__. ... EDEN, George 5S. TOWN. oo is Ce 10 
is -| Biten 1. Frost ...... ....-} em ds DROROCnOM. 8. no nnas tuceees 10 

fe: + Qewin Coolenieth 5 oc. ee pe.) Or SI kk ok ek ee at 100 

13 | Emma Lewis Coleman ._..| Abner Coburn .... .... .-. 1... cece. 50 
33:13, FP. Parrothsc css inwns | Se CRIs oe hcibes sie es ee 10 
Mer. 16:1 Lewis Coleman. ........ ..... | dames G. Hatriek i... ok ca 50 
2 BW. Colbersa..nusu ..~. | Geo. We es OP Oc a 16 

26 | Dustin Lancey..<.........- | Newton Savings Bank, as coll. 2. 2... | | 10 

23 | Louisa A. Lancey.......--| Newton Savings Bank, as coll._.__ .._-| 10 

23 | Home Nat. Bank_.-_.-...| Newton Savings Bank, as coll. .._- .__- | 20 

23 | N. B. Johnson ...__... _.....| Newton Savings Bank, as coll. -__. ._--| 20 

oh} Jobm. PB. Varker. 65 3) A a ee ln ee ee pa 20 

27 | B. F. Pareto oct a i ce ke Sn 10 

a1 We i BOR cakckaiomaien |: MONS Tih, SON sis tate at chants: eam sae ok caln ee | 10 

et eG 0. RS ae Be SS Ree een evabwa’ 10 
Ap’l 4) Edmund ise ._.-| Timothy vemick -____ seas tceiiela ck naa 10 
4 | Matilda 5. Pheive ..........) Timothy: Memes . en ne 10 

7 | B.C. Taft prmleeecedk wince REGO: WE FER ala wrist’ ancien, ee iieae 20 

T te SR ee oo ke eee) eee ee ee ee sae aaa 19 

8 | Elise K. Goodnow Se: te -" Be st_----. ie beiiiiee ie Ws engl ee 10 

Se. WR Tie oo ice keen ES Be i wee 5 

8 | W. R. Ils ley sn ell pace Sie cia 4 "Romie _RERRENS aime Reiger net 10 

8 | Will. Aspinwall, trustee. __|. Worcester County Inst. for Savings, aus 50 

eoll. 

18 | H. H. Campbell 5... LF. WE. Bobart, as eels 70 

19 | Martha L. B. Stoddard _..| Isaac N. Stoddard .-...-.-.---. --__-. 5 

26 | Sophia H. Langdon_._--- 1 Gee. Fi SPO MOEE, oti ncn tok oe 

26 | Fanny P. Treadwell ....-- Geo. L. T readwell _. Sr ape aE wR ee 5 

May 41 Mary E. Willams... ....| Wi. Jd. Best, trustee. .... 1.6.2.4, 10) 
Oe es ic of eis: He Best, trustee... oo oh a ee 10 

4 | Martha G. Woodbury. ... | Wm. J. Best, trustee. ..2... ..-.-. ...- 10 

88 It is agreed that the foregoing “ statement of certain facts 


admitted by both parties,” together with all the exhibits an- 
nexed thereto, shall apply to and may be used by either A oeghe in 
each and every action at law now pending wherein Linus M. Price, 
receiver, is plaintiff and the alleged stockholders of the Pacific Na- 
tional Bank of Boston. are the several defendants, and also in each 
and every suit in equity which is now pending, or may be hereafter 
commenced, by the alleged stockholders severally against said Price 
to restrain him as said receiver from prosecuting said actions at law, 
the parties reserving the right to object to the legal competency of 
any or all the foregoing facts, and either party being at liberty to 
intreduce any other evidence he may see fit. 
It is further agreed that the foregoing depositions of Richard 
Stone and Linus M. Price, taken in the case of Charles E. Morrison 
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against Linus M. Price, receiver, No. 2088, equity, together with the 
exhibits annexed thereto, may be introduced by either party as evi- 
dence in each and every action at law brought by said receiver 
against said alleged stockholders and in each and every suit in 
equity which is now pending, or may be hereafter commenced, by 
the alleged stockholders severally against said Price, receiver, to re- 
strain him from prosecuting said actions, subject, however, to all 
legal objections as to the competency and relevancy of said testi- 
mony, and subject to the special objections appearing on the face of 
said depositions. 3 
(Signed in duplicate.) A. A. RANNEY, For Receiver. 
BENJAMIN N. JOHNSON, 


For Various Parties for Whom he Appears. 
89 ExHipiT 18. 
Bill of Complaint. (Filed Dec. 20, 1885. 


Cireuit Court of the United States, District of Massachusetts. In 
Equity. 


Linus M. Pricer, Receiver, 
a). No. 1964. 
Lewis CoLEMAN et al. 


Sections 2, 19, 20, and 21. 


2. That at the time when said banking association was found and 
declared to be insolvent, and your orator was appointed a receiver as 
aforesaid, it was deeply and hopelessly insolvent, and had committed 
many acts of insolvency prior thereto, the whole capital stock paid in 
up to that time had been exhausted, wasted, and lost, together with 
all surplus theretofore accumulated, if any; that the indebtedness of 
said bank, as proved before your orator as receiver, was not less than 
$1,955,218.17, and there was, in addition, a large amount of indebt- 
edness which has been presented for proof, and, being in dispute, is 
not yet allowed, the same being not less than $470,176.96 ; that it is 
claimed and contended by the shareholders that the last increase of 
the capital stock was illegal and void, and that those who paid for 
the new shares in that increase have a valid demand for the recovery 
of what was paid therefor to the amount of about $461,300; that this - 
is denied by your orator, and the question is in dispute and as yet is 
unsettled ; that your orator has proceeded to close up the affairs of 
said bank and to collect, sell, and dispose of the assets of the same, 
but has been able thus far to realize only about $185,266.84 out of 
the same, and, according to his estimation and judgment, what re- 
mains uncollected and not disposed of will not exceed in value 
$289,052.16; that all of the assets, when collected and disposed of, 
will not be sufficient to pay the indebtedness of the bank to its cred- 
itors, but will fall short thereof to the amount of about $1,500,000, 
as he, your orator, judges and therefore avers; and there will be 
nothing with which to pay the indebtedness to the stockholders, or 
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any part thereof; that it became necessary for the said Comptroller 
of the Currency, and he did adjudge and order, on or about the 
twenty-seventh day of November, 1882, in pursuance of the pro- 
visions of the acts of Congress in that behalf made, that the indi- 
vidual liability of the stoc kholders of said association should be en- 
forced, and accordingly an assessment of one hundred per cent. on the 
par value of the capital stock was made and ordered to be col- 
lected, but none of the same has as yet been paid, and payment 
90 thereof is resisted, and suits have been brought to recover 
them, which are now pending; that on or about the tenth 
day of January, A. D. 1882, the bank made a voluntary assessment 
of its sharcholders, and called upon them to pay in an assessment of 
one hundred per cent. on the par value of the stock for the purpose 
of making good and restoring the prior capital stock which had been 
impaired and, in fact, exhausted and lost, this last assessment being 
a voluntary one, and the sum of $742,800 or thereabouts was paid in 
in cash as the, or a part of the, said voluntary assessments, but the 
rest remained unpaid on the twenty-second day of May, A. D. 1882, 
and has never been paid to your orator since then; that the money 
collected upon said voluntary assessments was or and paid 
out to creditors and in expenses before said May 22, A. D. 1882; that 
the shareholders who paid the said voluntary assessment as aforesaid 
contend and claim that the same was illegal and void, and some or 
all of them contend that the sums paid thereon constitute an indebt- 
edness against the bank, which your orator, however, denies; that 
the assessments made by the order of said comptroller, if collected, 
will be insufficient to pay the indebtedness of the bank when added 
to the avails of the said assets which have come into the possession 
of your orator as receiver as aforesaid. 
o1 19. And your orator further alleges and shows that under the 
Revised Statutes of the United States and the acts of C ongress 
relating to national banks it was the duty of the said bank, when its 
capital “stock became impaired by reason of losses by bad debts or 
otherwise, to pay up the deficiency in its capital stock or to go into 
liquidation, and by the acts of Congress and its articles of associa- 
tion the said bank had power to dissolve itself and go into liquida- 
tion at any time by the vote of its shareholders owning two-thirds 
of its stock, and it was the duty of the directors of the said bank to 
make frequent examinations into the affairs of said bank and to as- 
certain from time to time whether its capital stock had been impared 
in any manner, and toreport the fact, if 1t existed, to the stock holders 
of the said bank and to the Comptroller of the Currency of the 
(Jnited States; that on or about Sept. 15, 1881, and long before that 
date, just how long your orator does not know, the surplus and undi- 
vided profits of the said bank, then and for some time thereafter 
nominally standing upon the books of said bank, had been in fact 
exhausted, and the capital stock of the said bank had been impaired 
and in fact wholly lost through losses by had debts and by loans 
improvidently made by the officers of said bank to sundry persons, 
as hereinbefore and hereinafter more particularly shown ; that the 
said fact was either known to the said directors of the said bank 
10—1199 | 
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then in office or could have been ascertained by them by an exami- 


nation of the books and affairs of said bank; that a proper exami- 


nation by the said directors then in office w ould have demonstrated 
the fact that of the timepaper of said bank called “ notes discounted ” 
on the books thereof, aggregating $2.438,586.36, which stood and 
figured in the statement “of said bank as ood assets, over $500,000 
thereof was utterly worthless, and another portion thereof, to the 
amount of over $500,000 more, was of uncertain and doubtful value 
and not likely to be realized in money to any great extent ; that by 
reason of the failure of said bank, its officers and direct tors, to 
92 keep or have kept a record of the items constituting what was 
called the “demand or temporary loans,” as styled on the 
books of the said bank, and which, on the said thirteenth day of 
Septem ber, 1851, ageregated $761, 323.15, it is not possible now to 
classify and give the value of the same with accuracy, but from the 
best means of information which your orator can obtain and has he 
says that a large if not a greater portion of the said temporary loans 
was of little value, if not uiterly worthless; that in fact the said bank 
at that time had iost its entire capital and was then insolvent, and 
this fact would have appeared to be so to the directors after a proper 
examination of the condition of the said bank and its assets; that it 
then became and at all times was the duty of said directors then in 
office to ascertain said facts (if they did not actually know the same), 
to report the same to the said comptroller and to the stockholders of 
the said bank, for their appropriate action thereon ; but the said di- 
rectors then in office neglected and failed to make such report, or to 
make the proper examinations if they did not actually know the 
said facts and report the result of the same, or in any manner to 
bring such facts to the knowledge of said comptroller or of the said 
stockholders, and they willfully and negligently allowed said bank 
to continue its business after said losses occurred and to incur other 
and greater losses theréafter; that they made no effort whatsoever 
to restore the said capital stock or to procure the impairment thereof 
to be made good ; that, instead of doing so, they proceeded on_ the 
said thirteenth day of September to vote that said capital stock be 
increased from $500,000 to $1,000,000, allowing the stockholders to 
take the new stock under said increase at par, and said old stock- 
holders did take the said new stock under said increase to the extent 
of $461,500, and the rest of said increase of stock was subsequently 
eancelled and not taken; that if the said facts had been communi- 
cated to the stockholders or to the said Comptroller of the Currency 
such increase of the capital stock wouid not have been made or 
sanctioned, and the said impairment of capital before said increase 
of stock was made would have been made good or said bank would 
have gone then in liquidation and further losses prevented ; but by 
reason of the negligence and wrongful conduct of the said di- 
rectors and their inattention to their duty aforesaid the said 


93 increase of capital stock was made and the money paid in as 


aforesaid upon the new stock issued, the said bank was allowed 
to continue in business after such losses as aforesaid had occurred 
and the capital stock was lost and under the management of the 
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same officers, without any supervision, control, or directions on the 
part of said directors whatsoever, and further losses by bad debts, 
misapplication of funds, and other improvident, wasteful, and crimi- 
nal acts committed by some of the officers of the said bank were 
incurred. 

20. And your orator tention alleges and shows that, independ- 
ently of the said acts of Congress relating to national banks, the 
directors of said bank were trustees for the said bank and for its 

stockholders and creditors, and were bound to attend to the inter- 
ests of said bank and of its stockholders and creditors faithfully, 
diligently, and prudently, and that it was the duty of said direct- 
ors, by virtue of their position as trustees, to ascertain from time to 
time, by diligent inquiry into the affairs of said bank, whether said 
bank had sustained any losses, or whether its capital stock was im- 
paired, and to make known such facts and the general condition of 
the said bank and the methods of its management to the stock- 
holders of said bank, which duties the said directors wholly neglected 
and failed to perform ; that,on the contrary thereof, the said direct- 
ors Intrusted the management. of the business of the said bank 
almost entirely to the said Benyon and the cashier, and failed utterly 
to examine into and scrutinize their conduct and to exercise such 
scrutiny and control as their duty required in the premises; that 
said directors, as your orator is informed, pretend and claim that 
they acted in good faith, and believéd in the honesty, integrity, and 
business capacity of said Benyon, and on that account made no ex- 
amination themselves into the business of oras to the standing or 
condition of said bank at any time; but your orator charges that 
they were wanting in common prudence and were guilty of OTOSs 


-peglect in this particular ; that said Benyon was in fact untrust- 


worthy, and said directors by the exercise of proper diligence and 
the ordinary sagacity which they possessed could and would have 
discovered the same; that they were repeatedly and ineffectually 
warned against him and informed of hisillegal and improper 
O4 conduct in the management of the bank and failed to heed 
the same; that they. suffered him to loan the funds and 
moneys of the bank and to keep a record of thesame in the form of a 
call or demand loan account, and said directors never looked into 
or scrutinized the same, and that this said account soon absorbed 
and contained a large portion of the loans of the bank ; that espe- 
cially when it was proposed to increase the capital stock of said bank 
to $1,000,000, on or about Sept. 18, 1881, it was the duty of said 
directors to examine into the condition of the same and ascertain 
how it then stood ; that instead of doing so they took the statements 
of said Benyon ; that he falsely pretended that the bank was doing 
a profitable business, and he desired to enlarge it, whereas in truth 
and infact his object was to obtain more money with which to relieve 
the bank from its present embarrassments ; that, in fact, the capital 
stock which had been paid in prior to that time had been substan- 
tially all lost; that this fact was well known, at least to said Benyon, 
or he had reason to so believe, and that the directors either knew cr 
might have known it if full and proper examinations , such as was 
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required, had been made into the affairs of said bank ; that, not- 
withstanding this, the said directors, on Sept. 15, 1881, voted said 
Increase of capital stock, the old stockholders having the right to 
take up the new stock at par; that the actual condition of the bank 
was misstated to or concealed from the stockholders and the Comp- 
troller of the Currency, and that thereby the stockholders were in- 
duced to take up the new stock at par and to pay into the bank 
money for the same to the amount of $461,800, and that the said 
increase of capital stock was accordingly authorized by the said 
comptroller; that the new stock was taken up to the amount of 
4,613 shares, and the balance of the increase not being taken up, it 
was voted to cancel the same, and this was done, making the capital 
stock $961,500; that the bank, after obtaining the said sum of 
$461,300 for said new stock, continued in business till Nov. 18,1881, 
when it failed; that at the time of the failure the capital of the 
bank had all been lost. “ Your orator charges that by reason of the 
misconduct of the said directors and their failure to discharge the 
duties imposed upon them (as hereinbefore and as hereinafter set 
forth) the stockholders of said bank lost not only their original 

stock as taken, but also all the moneys paid in on the two 


95 , several increases of the capital stock al said bank and the 


voluntary assessment made as aforesaid and as hereinafter 
set forth, and are now rendered liable to pay another assessment of 
the same amount as made by the comptroller as aforesaid, in order 
to meet the liabilities of said bank to its creditors. 

21. Your orator further alleges and shows that the said bank, 
when it suspended or failed in November, 1881, was deeply and 
hopelessly insolvent; that if a full and accurate investigation of its 
condition and affairs had been made, with a reasonable and proper 
estimate of the value of its property, it would manifestly so have 


appeared ; that one William J. Best had at that time large amounts 


of deposits in said bank, as had certain corporations and concerns 
with which he was connected and in which he had a large interest; 
that certain of the said directors who were in office at that time and 
who knew most of the condition and affairs of said bank were sit- 
uated in ike manner; that said Best and the said directors were 
largely interested in having said bank resume business and not go 
into liquidation, to the end that the large amount of money so de- 
posited or on deposit, as aforesaid, might be drawn, in whole or in 
part, without the long delay which would occur in the event of the 
bank being closed up by a receiver; that besides this the directors 
had been accused and threatened with suits for neglect and malad- 
nilnistration in the previous discharge of their duties in that capacity, 
and it was supposed and believed that they would be relieved from 
such a charge and from suits based thereon if the bank resumed and 
continued business for a while only, although it might ultimately be 
forced into liquidation ; that accordingly said Best set himself about 
the work of endeavoring to get the bank apparently into a condition 
and to obtain’ the consent of the said comptroller for said bank to 
resume business; that said Best was an incompetent and unfit man 
for the business intrusted to him; that he and said directors, who 
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were Interested as aforesaid, proceeded to examine into the affairs of 
said bank and to endeavor to arrange its affairs with a view of re- 
sumption; that by their persistent efforts and endeavors they suc- 
ceeded, through inflated and unwarrantable estimates put upon the 
values of the property of the said bank, in convincing a greater part 
of the stockholders of the same; that by the aid of the volun- 
96 tary assessments, made as hereinbefore stated, and the money 
realized thereon, when paid, the impaired or lost capital of 
suid bank would be restored, and the bank be put in a fit condition 
to resume business, and accordingly the said assessment was made, 
and a greater part of the said stockholders paid into the bank the 
amount of same to the extent hereinbefore stated, relying upon 
the representations and reports of the said Best; that the said 
Best and a portion of the said directors then proceeded, by urgent 
statements and representations, to induce the said comptroller to 
assent to the proposed resumption, and that the affairs and assets 
of the said bank, which had been put in charge of a bank examiner, 
Daniel Needham, upon the said suspension, might be again placed 
in their hands; that they succeeded, by means of representations 
as to the condition of the bank and the value of its assets, by a 
change of president and the adding of two new directors to the 
board in place of those who had resigned, in obtaiming the consent 
of the said comptroller that a resumption might be attempted and 
tried and the assets and affairs of the bank be again put into the 
hands of the said directors, and ag was accordingly done on or 
about the eighteenth day of March, 1882. But your orator alleges 
and charges. that said bank was ah hopelessly insolvent in facet, 
and that the condition of the same was such as not to warrant re- 
sumption, but to require said bank to be closed up in liquidation ; 
that said comptroller was deceived by said representations and state- 
ments, and induced thereby to erant said leave, when such leave 
would not have been granted if statements and representations had 
been made according to the actual state of the facts and upon eare- 
ful and correct estimates of values; that the said directors im- 
properly intrusted the examination of the condition of the bank 
and the valuation of its assets to the said Best, and relied upon in- 
flated and overdrawn statements and reports made by him of the 
result; that he succeeded in misleading and deceiving many of 
the said directors then in office, the said Needham, and the said 
comptroller, as your orator 1s informed and believes and there- 
fore charges; that the condition of the said bank and the value 
of its assets and the amount of its liabilities was represented 
to the stockholders and the directors and the said Need- 
97 ham and the said comptroller to be as stated in the 
reports and communications, which are hereto annexed 
in copy marked “Exhibit D;” that while your orator is in- 
formed and believes that some, and perhaps most, of the directors 
then in office honestly believed in the truth and candor of said 
statements and reports, and that they were misled and deceived 
by said Best, and were induced to rely upon the examinations made 
by others, without examining and judging for themselves, certain it 
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is that the said statements and representations made as aforesaid were 
“not warranted by the facts; that the directors, in order to make the 
bank appear to be solvent and able to resume business, adopted val- 
uations, made by said Best and others, very much in excess of the 
known real or probable value; that there was some property the 
value of which was raised or marked up beyond the value as it ap- 
peared on the books of the bank, and higher than the facts would 
warrant ; that there was a lst of assets deemed and represented in 
said statements and representations to be doubtful or bad, and, in 
order to make good a deficiency which would exist in case $150,000 
could not be realized out of them, the directors voted and agreed to 


guarantee that that amount should and would be realized out of them, 


and this was made in the proposition conimunicated to the said comp- 
troller, a condition of the resumption, and on which said leave was 
granted; that abond tothat effect, to be given thesaid bank, was prom- 
ised by said directors, but the same was never perfected and given, so 
as tobeof any validity or value,as said directors now assert and claim, 
and said guaranty was never complied with; that in truth and in 
fact the said bank gave, and said directors took, security for and 
against said guaranty or bonds, the said security being in the shape 
of real estate of the bank, or to which it was entitled, and which was 
conveyed, as is now alleged and claimed by said directors, to said 
Best in trust for them and for said purpose; that the fact of said se- 
curity being given was not communicated to or known to said comp- 
troller before said leave was given as aforesaid; that said directors 
were permitted to attempt a resumption and make a trial of the same 
upon their urgent request and on the strength of their representa- 
tions, and which did not prove to be and were not in fact well founded ; 
that they asked leave and desired to take the responsibility of the 

yr and were permitted by said comptroller to do so; that 
9S t the same time said Needham warned them on the subject, 

pe brought to their attention certain facts which, to prudent 
and wise menanxious only todo theirduty without regard totheirown 
private interests, would have shown the utter hopelessness and futility 
of the attempt at resumption; that they were warned and well knew 
that the bank had lost by said Weeks and by a settlement just made 
with him about $882,500; that the stock and bonds of the Nantas- 
ket company held among the assets of the bank and valued in said 
estimates at about $184,000 were not worth anything like that sum, 
and were not salablein the market; that the real estate held by the 
bank was greatly overvalued and not salable in the market; that 
the assets were very uncertain; that there was an enormous amount 
of liabilities which had been recognized as valid and must be met, 
while included among the assets there was overdue paper aggregat- 
ing $780,000, sixty eight thousand dollars of which at least was a 
renew al of paper pre viously overdue and then overdue for the second 
time; that $600,000, embraced in what was called “other stocks, 
bonds,and mortgages,” was such that it could not find a ready market, 
at least at any such prices as they were estimated in said st itements 
and accounts, and they were in fact of comparatively small value ; 
that the debts due the bank and estimated doubiful, and for which 
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said guarantee or bond was proposed, to be given, were in fact worth- 
less substantially ; that the time and demand loans, constituting the 
main bulk of the assets of the bank and out of which the labilities 
of the bank must be met, if at all, were of far less value than was es- 
timated and were uncertain; that the real estate included’ in said 
estimates depended upon a variable and uncertain market; that some 
$354,000 of the amount of said voluntary assessment had not then 
been paid in, and the validity of the same with the issue of said last 
new stock was doubted and contested by some of the stockholders ; 
that the liability of the said bank had been just swelled’ by the 
addition of $325,000, which said sum had been just recognized 
as due the Central National Bank on checks held by it, and 
which indebtedness did not appear on the books of the said 
Pacifie National Bank; that, notwithstanding these considerations 
were brought home to the knowledge of the directors, the said 

directors took the responsibility and proceeded to open the 
99) doors of said bank and resumed business; that said directors, 

in doing so, were improvident, unwise, neglectful of duty, 
and violated the trusts imposed upon them; that, however sincere 
and honest many or most of the directors might have been in doing 
so (as they claim they were in fact), and however hopeful of success 
they may have been at the outset, it was soon demonstrated to them 
that the bank could not go on and do business successfully ; that 
they found out and well ‘knew this was so within two weeks, or at 
least a month, after their attempted resumption, and were then, at 
Jeast, bound to stop and have said bank go into liquidation; that 
sundry suits were brought against them by several creditors, whom 
they would not and could not pay, and the property of the bank 
was attached on the writs, and, bonds being given to dissolve said at- 
tachments, said directors conveyed property of the bank to the value 
of about $100,000 to secure and indemnify the sureties on said bonds, 
thus tying the same up and depriving the bank of .its use, and 


securing some creditors as an unlawful preference, when the bank 


was sure to fail and go into liquidation in the end; that the bank 
failed to secure again the confidence of the business community, as 
might reasonab ly have been apprehended at the outset; that they 
found that they could do, and did, in fact, do, very little business in 
banking, the bank being compelled to have rediscounted at other 
banks all paper discounted by it in order to put it in funds with 
which to meet its present liabilities; that instead of stopping and 
going into liquidation, as it was bound to do upon these facts appear- 
ing, the said directors proceeded to collect in all they could of the 
said voluntary assessments unpaid at the said time of resumption 
until the whole amount had been paid, except about $218,500, con- 
cealing the said facts from said stockholders until said payments 
were made; that between the said time of resumption and the time 
when said receiver was appointed the said bank paid out in ex- 
penses and to creditors substantially all of its available assets, In- 
cluding all the moneys collected on said assessment since it was _ 
made, without increasing the assets of the bank in any respect, or 
earning or making any considerable amount of money by new busi- 
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ness; that a considerable amount of the indebtedness of the bank as 

it stood at the time of resumption (just how much your orator 
100 isnow unable to state more fully) was paid in full, thus pre- 

ferring such creditors over others when the bank had com- 
mitted acts of insolvency and was then insolvent, and which was in 
violation of law; that the said bank. during that time, did not. keep 
or have the amount of reserve required “by law, and violated the 
law in that respect also. 

Your orator charges that ie directors then in office were guilty es. 
of gross negligence and a violation of duty in that they did not ascer- 
tain and communicate the facts to the creditors and the stockholders 
of the said bank and put the bank into liquidation; in that they 
undertook to resume business as aforesaid at all, and when they had 
resumed; in that they did not stop business when it was first fully dis- 
covered that the bank was still insolvent and could not succeed in its 
attempted resumption, and go into liquidation, or make the faets 
known to said comptroller, instead of going on and using up and 
wasting all of the available assets of the bank with the results here- 
inbefore set forth more fully; that their conduct in this respect 
caused great loss to the stockholders and some of the creditors of 
said bank, for which said directors then in office are responsible, 
and of which your orator prays an account may be taken under the 
direction of this court. 


10] The following addition to the agreed statement of facts is 
agreed to by the parties : 


Addition to General Agreed Statement of Facets. 


The following facts are agreed to be true, subject, however, to all 
legal objections. 

All those who subseribed to the $500,000 increase, voted by the 
directors September 15, 1881, did not pay the assessment upon any 
increased capital. The assessment was paid, however, by a large 
majority of them in number and amount. 

The last payment upon the voluntary assessment was made May 
18,1882. This payment was one of $4,000, and was made by the 
Ipswic ‘+h Savings Bank. 

When the bank suspended, November 18, 1881, William J. Best, 
as trustee, was a creditor of the bank to the amount of $5,114.93 
and was president of a corporation which was a creditor of the bank 
to the amount of $251,907.50. 


A. RANNEY, 
Att'y for L. M. Price, Ree’r. 
BENJAMIN N. JOHNSON, 


bor Complainants. 


102 The following is the evidence, in addition to the agreed 
statement of facts, used at the he: ring of said cause before 
said cireuit court: 
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Lvidence for Complainant, taken Pursuant to the Sixty-seventh Rule of 
the Supreme Court of the United States, in Equity, as amended, before 
me, John G. Stetson, Examiner. 

Boston, June 15, 1885. 
Present: Albert P. Gould, Esq., and Benjamin N. Johnson, Esq., 
of counsel for complainant ; A. A. Ranney, Esq., of counsel for de- 
fendant ? : | 
It is agreed that the complainants held none of the old stock of 
the Pacific National Bank, but that there was issued to them, Oct. 

28, 1881, a certificate numbered 980, bearing date Oct. 1, 1881, for 

two hundred shares of stock, which certificate is annexed and marked 


“Exhibit A. J. G.8., Ex’r.” | 
Attest: JOHN G. STETSON, Lvaminer. 


. Exper A: 2. Ge Sey. 
No. 980. | : 200 shares. 
The Pacific National Bank of Boston, Massachusetts. 

This certifies that Taunton Savings Bank is proprietor of two 
hundred shares in the capital stock of the Pacific National Bank of 
Boston, Mass. 

Transferable only on the books of the nail bank, in person or by 


attorney, on surrender of this certificate. 


Joston, Oct. 1, 1881. 
A. Il. BENYON, President. 
J. M. PETT ENGILL, Cashier. 


Across the face of above certificate is written: 
Boston, Feb. 10, 1882. 
An assessment of one hundred per cent. has been paid on this — 
certificate. 


Kk. C. WHITNEY, Cashier. 


103 Deposition of John E. Sanford. 
JUNE, 15, 1885. 
Direct examination by ALBert P. Goutp, Esq., of counsel for 
complainants: | 
Int. 1. Please state your name, age, residence, and occupation. 
‘Ans. John E. Sanford ; fifty-four; Taunton, Mass.; harbor com- 
missioner. | 
Int. 2. Please state your relation to the Taunton Savings. Bank 
and how long you have held your position. 
Ans. President; about ten years. 
Int. 3. Has ita board of trustees, and, if so, consisting of how many: 
pe rsons ? 
Ans. It has; twenty-five members, more or less, varying from year 
to year. 
Int. 4. Please state whether your bank paid an. assessment upon 
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the two hundred share of stock in the Pacific National Bank of 
Boston which it was claimed was the property of the complainants 
at the time of its payment. 

Ans. Yes. : 

Int. 5. Please state what voucher for its payment you received. 

Ans. A receipt across the face of the certificate, Exhibit A, in 
these words: “ Boston, Feb. 10,1882. An assessment of one hundred 
per — has been paid on this certificate. E.C. Whitney, cashier.” 

Int. 6. Were you active in the payment of that assessment as an 
agent af the bank ; and, if so, what other members of the board of 
trustees acted in coneurrence with you? 

Ans. I was; George M. Woodward, of the board of trustees, and 
Henry — Wood, the treasurer, acted in concurrence with me. 

Int. 7. Please state the circumstances preceding the payment of 
the money, $20,000, leading to it and the inducement to make it. 

Ans. After the bank had received notice of the assessment, Mr. 
Woodward, Mr. Wood, and myself were requested by the finance 
committee of the bank to see Mr. Needham, who, we were informed, 
had charge of the bank under the comptroller, and to advise the 
committee what the bank had better do. I ealled at the bank the 

latter part of January, 1882; saw Mr. Needham; stated that 
104 gentlemen connected with the Taunton Savings Bank desired 
to confer with him in regard to the connection of the bank 

with the Pacific Bank, and arranged a time for an interview. 
About a week afterwards. Mr. Woodward, Mr. Wood, and myself 
saw Mr. Needham at the Pacific Bank. The bank was.closed to 
business, and Mr. Needham was in charge of the bank. We stated 
to him the object of our interview, and asked him, in substance, 
these questions: 

First, if the Taunton Savings Bank was obliged to pay a hundred 
per cent. upon the stock. 

Second, if it was for the interest of the Savings Bank to pay the 
money; and 

Third, if that was the end of our liability if we paid the $20,000. 

Mr. Needham answered all these questions in theaffirmative. Mr. 
Needham was well known in Taunton as a bank examiner, and was 
believed by us to be thoroughly familiar with the national banking 
law. We believed him to be a man of f high character and reliabil- 
ity. We consulted no counsel and took no other advice. Trusting 
to his statements we paid the assessment of $20,000. I should say 
that we paid it after reporting to the finance committee, and with 
their concurrence. 

(Defendant objects to the answer of the last question on the ground 
that what was said by Mr. Needham is incompetent ; also to the 
statement of their relying on him.) 


Int. 8. At the time of that payment did you know that the 
$500,000 of new stock which was voted as an increase of the capital 
of the bank to $1,000,000 had not all been taken and paid in? 

Ans. My recollection is that that fact was not brought to my 
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attention until after the receiver was appointed, or until the opinion 
of Judge Hoar on that question had been given. 

Int. 9. At the time of that payment hi id you been informed of the 
action of the board of directors and the comptroller of the currency 
which took place in December, 1881, in which an attempt was made 
to fix the capital stock of the Pacific Bank at $961,800? 

Ans. That action was first brought to my attention in connection 
with the opinion of Judge Hoar, which was after the payment of 
that assessment. 


105 Cross-examination by A. A. Ranney, Esq., of counsel for 
defendant. 


Cross-int. 10. Did you or your bank have notice of the stockholders’ 
meeting held Jan. 10, 1882? 
Ans. I don’t know as a fact; I presume it had. 


(Presumptions objected to.) 


Cross-int. 11. Do you know whether any one in behalf of your 
bank attended that meeting ? 

Ans. No one attended with above to act on behalf of the 
bank. 

Cross-int. 12. I did not ask you what authority any one had; I 
asked you whether any one from your bank attended. | 

Ans. The treasurer was present at the meeting. 

Cross-int. 15. Who usually, in your bank, attends stockholders’ 
meetings of corporations in which. your bank holds stock ? 


(Objected to as immaterial.) 


Ans. Ordinarily no one. 

Cross-int. 14. Who does it extraordin: wily! ? 

Ans. I have no recollection of more than one or two oceasions 
where any one has been appointed or requested to attend. My recol- 
lection is that on one or two occasions at Fail River Mr. Woodward 
or Mr. Jackson, of the trustees, has been requested to attend. 


(Objected to as immaterial.) 


Cross-int. 15. Who was, at the time in question, the main execu- 
tive officer of your bank ? 3 

Ans. The main financial officer was the treasurer, Henry R. 
Wood. 

Cross-int. 16. How did you know that the treasurer Henry R. 
Wood, attended this meeting on the 10th of January, 1882? 

Ans. I only know by his statement. 

Cross-int. 17. His statement made when ? 

Ans. Made after the meeting. 

Cross-int. 18. How soon after? 

Ans. Probably within a few days. 
106 Cross-1nt. 19. Was the statement made to you or made to 
the trustees * 

Ans. It was at to me either personally or in the meeting of 

the finance committee, or both. 
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Cross-int. 20. He reported what had occurred at this meeting, 
didn’t he? 

Ans. He made a general statement of what occured at the meeting. 

Cross-int. 21. Was the statement in writing or verbal ” 

Ans. Verbal. 

Cross-int. 22. Was any record made of it? 

Ans. I think not; not to my knowledge. 

Cross-int. 25. Have you looked to see? 

Ans. I have not. 

Cross-int. 24. What record does your bank — of the proceed- 
ings of the trustees or of the finance committee ? 

Ans. The clerk of the corporation keeps the records of the trustees’ 
meetings, and the clerk of the finance committee keeps the records 
of its proceedings. Both gentlemen are now present. 

Cross-init. 25. Does your “bank take the Boston Herald? 

Ans. I think not | 

Cross-int. 26. Did you ever read the account of this meeting of 
Jan. 10, 1882, in any newspaper ? 

Rauzone to as immaterial.) 

Ans. I have no recollection of reading an acccount of that meet- 


‘ing in any newspaper. 


Cross-int. 27. Will you swear you didn’t? 

Ans. I can swear that I never read any newspaper account with 
any care or with a view to obtaining any facts with relation to the 
bank. 3 | 

Cross-int. 28. Don’t you or the -trustees of your bank read any 
newspapers down there in ‘Taunton ? 


(Objected to as immaterial.) 


Ans. I do. I can’t answer for all the trustees. 

Cross-int. 29. What Boston newspapers at the time in ‘question 
were you accustomed to read ? 

Ans. I usually see the Advertiser. 

107 Cross-int. 30. Is that all? 

(Objected to as impertinent.) 

Ans. That is the only daily paper that I took at that time. 

Cross-int: 51. What papers did the bank take at that time? 

Ans. I don’t know. 

Cross-int. 32. They took some, didn’t they? 

Ans. I don’t know. 

Cross-int. 33. You are a member of the bar, I believe. How long 
have you been in the practice of the law ? | : 

Ans. [am or was a member of the bar. I have not been in the 
practice of law, and have had no law office, for more than fifteen 
years. | 

Cross-int. 34. As a harbor commissioner how much of the time 
were you afloat from October, 1881, to April, 1882? 


(Objected to as impertinent.) | 
Ans. I don’t know that I understand the question. 
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Cross-int. 55. How much of the time were you at home and how 
much of the time were you away, either on land or water? 

Ans. I was most of the time on land and about home 

Cross-int. 36.. You took this certificate for two hundred shares of 
stock in October, 1881. Of whom did you take it? 

Ans. ] was not present at the issuing of the stock. My informa- 
tion is that it was issued at the Pacific Bank direct to the Taunton 
Savings Bank, Oct. 28, 1881. 


(That part of the answer which gives witness’ information is ob- 
jected to as not responsive to the question and incompetent.) 


Cross-int. 37. What I want to know is what you personally know 
about it or had to do with it at the time it was taken. I don’t ask 
you what any one told you. 

Ans. All I had to do with it was to advise'in regard to the invest- 
ment. 

Cross-int. 58. Who did come to Beston and attend to the taking 
or buying of that stock? 

Ans. The treasurer, as I am informed and believe; I was not with 
him. | } , 

Cross-int. 89. Had a broker anything to do with it? 
Ans. Not to my knowledge. 
108 Cross-int. 40. Is there any record on your books either of 
the proceedings of the trustees or of the finance committee 
relating to the taking or purchasing of that stock? 

Ans. Not to my knowledge. There would be none of the trustees ; 
whether there is of the finance committee I do not know. 

Cross-int. 41. Did you, or any one in behalf of your bank, sign 
any subseription or other paper ‘for that stock ? 

Ans. I did not, and no one to my knowledge did. 

Cross-int. 42. By the vote of the directors of the Pacific Bank it 
appears that the stockholders of that bank had the first right to.take 
the new stock in an increase. Do you know of your own knowledge 
how it happened, if it be true, that your bank, not being an old 
stockholder, got two hundred shares of the new stock? 

Ans. [ don’t know of my own knowledge. 

Cross-int. 43. Do you know whether your bank bought the rights 
to the new stock of any of the old stockholders ? 

Ans. They did not, to my knowledge. 

Cross-int. 44. Do you mean to say that you have personally no 
knowledge on the subject, or do you mean to say that you person- 
ally know that it was not so? 

Ans. I mean to say that I did not personally conduct the trans- 
action; I have not heard of any purchase of rights. 

Cross-int. 45. Was the matter of the taking or the purchase of 
those two hundred shares of stock in the Pacifie Bank a subject of 
official action by the trustees or the finance committee before the 
stock was taken, or was it left and attended to by the treasurer? 

Ans. It was a subject of consideration by the finance committee ; 
the transaction was left to be carried out by the treasurer. 
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Cross-int. 46. You heard of the failure of the Pacific Bank in No- 
vember, 1881, did you not? 

Ans. I did. 

Cross-int. 47. How did you learn of it? 

Ans. I don’t remember. 

Cros-int. 48. Was it by notice in the Boston Daily Advertiser ? 

Ans. I don’t recollect ; I presume it was. 

Cross-int. 49. Your bank had just purchased two hundred 
102° ~—s shares in this failed bank; didn’t the notice of the failure 
cause you any concern? 

Ans. It did cause us great concern and surprise. 

Cross-int. 50. Did you feel enough interest [in] it to back into the 
matter on notice of the f failure ? 

Ans. We did. 

Cross-int. 51. State what was done. 

Ans. I don’t think anything was done. The matter was debated 
in the meetings of the finance committee, and what information 
could be obtained was debated and discussed. The means we took 
to get information, after we had notice of the assessment, was to go 
to Mr. Needham, who had been in charge of the bank for some time, 
and who we supposed was competent to give us accurate Information, 
and the finance committee, so far as [ ‘know, acted solely upon his 
information and advice. 

Cross-int. 52. Some two months had expired between the failure 
of the bank and the time when thé assessment was laid, the failure 
being on the 18th of November, 1881, and the assessment being laid 
Jan. 10, 1882; what had your bank done during that interval about 
informing itself ? 

Ans. I do not remember that the bank had taken any special or 
official means in regard to informing itself with regard to the Pacific 
Bank. I have no doubt that the trustees and all interested in the 
bank felt a strong interest in what might be the issue as regarded 
the Pacific Bank, and the matter was ‘discussed in meetings ‘of the 
finance committee, but no information was adopted as the basis of 
action, and no action was taken until after obtaining the advice of 
Mr. Needham. That is my recollection of the case. 

Cross-int. 53. State whether during the period named in the last 
question individual members of the trustees or of the finance com- 
mittee hadn’t obtained information with regard to the Pacific Bank 

) which they gave to the bank or to their fellows. | 
Ans. No official connected with the bank had been to my knowl- 
| edge to any official source to obtain information. I have no doubt 
| that the general facts in regard to the bank, as currently reported, 
were known to the trustees of the bank. The trustees were 
110 _ satisfied that the bank was in a very bad condition, but before 
acting deemed it necessary to obtain official information, and 
upon that acted. 


(Last sentence of the answer objected to as irresponsive.) 


Cross-int. 54. When your bank received notice of the annual 
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meeting, didn’t your bank feel interest enough to attend the annual 
meeting and see about it? | | 

Ans. When we received notice of the annual meeting the finance 
committee decided that it was not wise or expedient to take any 
part in the meeting or to vote upon any question that might come 
up in the meeting, and the bank took no such action in the meeting, 
but the treasurer was requested by the finance committee to attend 
the meeting, if he could do so conveniently with other duties he had 
to perform in Boston on that day, with a view to ascertaining what 
might occur and to report to the committee, and, as | am informed, 
was present during a part or the whole of the meeting. 

Cross-int. 55. Do you remember what his report was, so you can 
give it in detail ? 

Ans. I do not think he made any formal report. He made no 
report in writing. He reported no figures to my recollection. He 
made a general statement of what occurred at the meeting and what 
the vote was. 

Cross-int. 56. He reported that they voted to lay a voluntary 
assessment of one hundred per cent. on the stockholders, did he 
not? 

Ans. I have no doubt he did. 

Cross-int. 57. Do you remember whether he said anything about 
the questions that were put to Mr. Best and the officers at the 
meeting ? 

Ans. I don’t remember that he did. It is impossible for me to 
state with accuracy at this distance of time what I learned from his 


-report and what I learned from other sources. 


Cross-int 58. Can you remember, so as to state with certainty, 
what he reported as to what was said at that meeting with regard 
to the capital not having been all paid in? 

Ans. I don’t think he made any report upon that part of the case, 

and for this reason, because, as I recollect, the question of the 
111 ~~ full payment of the new capital was never discussed or con- 

sidered by our bank asa point in the case until at a later 
period. | 

Cross-int. 59. Do you remember whether he made any report of 
what Richard Stone, the counsel, said in the meeting? 

Ans. I don’t recollect that he made any report in regard to Mr. 
Stone’s speaking. | 

Cross-int. 60. Do you recollect that he didn’t? 

Ans. My recollection is that he made no attempt to make a de- 
tailed statement of what anybody said or reported at that meeting, 
but only to state generally what occurred and the general upshot of 
the figures given, more particularly as regarded the assets and habil- 
ities of the bank. 3 

Cross-int. 61. Didn’t he say who made the statement of the fig- 
ures? 

Ans. I have no doubt he did state who participated in that. meet- 
ing, though I have no recollection as to the facts. 

Cross-int. 62. Can you state whether he said anything about 
man named Best? . 
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Ans. I presume he did. 

Cross-int. 63. Do you remember whether he did or not? 

Ans. I do not remember whether he did or not; I have no doubt 
he did. We heard a good deal about Mr. Best at about that time, 
but what we heard from Mr. Wood and what from other sources I 

cannot tell. 

Cross-int. 64. If you remember anything that Mr. Wood reported 
in language or substance please state it, giving the language if you 
can. 

Ans. I cannot attempt to give the language. The substance, as I 
recollect, was this, that a careful in vestigation of the condition of the 
bank, a thorough examination of its liabilties and assets, had been 
made by Mr. Best and Mr. Needham, and that both had reported at 
the stockholders’ meeting that the bank might be saved and that it 
was for the interest of the stockholders to save it; that in order to 
save it it was necessary that the stockholders should pay in one 
hundred per cent. of their shares, and that the stockholders had 
voted to levy such an assessment, and we were encouraged to believe 
that the condition of the bank was not so hopeless as we had sup- 

posed. 
112 Cross-int. 65. Didn’t Mr. Wood report that thev had had 
rather a lively time there at the meeting? 


(Objected to as immaterial.) 


Ans. I think he gave us the impression that there was a good 
deal of interest and fe eling among the stockholders. I do not re- 
member his stating that the meet ing had been specially turbulent, 
though he may have done so. 

Cross-int. 66. Did he, in speaking of the feeling among the steck- 
holders, say anything about their putting a good many questions, or 
putting any! 

Ans. I don’t remember whether he made any statement in that 
regard. . 

Cross-int. 67. Can you recall any question that he said they put? 

Ans. I cannot. 

Cross-int. 68. Please try and recall and state whether he said any- 
thing about any stockholders calling for the reading of the articles 
of association with regard to the increasing of the capital stock. 

Ans. My recollection and impression are that he did not go so 
much into detail; that his statement was more general. 

Cross-int. 69. Now, Mr. Sanford, will you try and recall and state 
whether it isn’t true that at the meeting of the officers, or trustees, 
or finance committee, after that meeting of the stockholders referred 
to, the report of that meeting, as publishe ‘din the Boston Herald, 
was read or referred to? 

Ans. No newspaper report in regard to the Pacific Bank to my 
recollection or knowledge was ever read or referred to at any meet- 
ing connected with the Taunton Savings Bank. ‘The fact was that 
we were not at this time considering what course the savings bank 
should take in regard to the Pacific Bank. ‘The savings bank never 
took up the question or, as I recollect, held any meeting in regard to 
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it until after the notice of the assessment. Then the action was 
taken as before stated. Mr. Wood’s statement was made, as I recol- 
lect, at the ordinary weekly meeting of the finance committee. 

(All the answer after the first sentence objected to as not respon- 
sive.) 

Cross-int. 70. Are you so positive in your recollection that you are 

able to state with confidence that when Mr. Wood made his 
113 report he didn’t have the Boston Herald or some other paper 

in his hand, to which he referred in giving the figures con- 
nected with his report ‘ ? 

Ans. It is my decided impression that he did not. 

Cross-int. 71.. The figures are very numerous and large. Is it 
your reeollection that he carried them in his head and didn’t have 
any paper to which he referred in making his report ?. 

Ans. My recollection is that he didn’t attempt to give the figures 
in detail, but only to state the general result of the deficit of the 
bank. 

Cross-int. 72. Before you paid the assessment on your stock, did 
you or any other officer of the bank, to your knowledge, take any 
step to examine the directors’ records or the stockholders’ records, 
or any other books of the bank ? 

Ans. I did not, and no other officer of the bank did, to my knowl- 
edge. | | | 
Cross-int. 73. You understood then, that the object of this assess- 
ment and the purpose of it was to resuscitate the bank and to pre- 
vent its going into the hands of a receiver? 

Ans. Mr. Needham assured us that if the assessment was Said the 
bank would have a surplus of twenty-five per cent. ofits capital 
stock, though I think the precise amount of the surplus he didn’t 
attempt to state definitely. He referred to the opinion of some one 
else as to the amount of the surplus, but the fact of the surplus he 
assured us of upon his own judgment and knowledge. 


(Objected to as irresponsive and incompetent, and question re- 
peated.) 

(Adjourned.) 

JUNE 16, 1885. 

Cross-int. 74. (Cross-int. 73 repeated.) 

Ans. I misunderstood the scope of the question. I now under- 
stand that you inquire for the object and purpose, and not — 
the effect of the assessment. I understood that the assessment wa 
in recognition of the hability of stockholders, in the then snide 
of the bank, to pay one hundred per cent. of the par value of their 
shares, and that it was the intention of the stockholders to discharge 
that liability by paying that one handred per cent. without w aiting 

for the Pere Did of a receiver. 
114 Cross-int. 75. Did you ever read the banking act before that 
time ? 

Ans. I did not; I don’t ‘iiss that I have ever read it, even 


now. 
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Cross-int. 76. T understood you did know that they were endeavor- 
ing to resuscitate the bank and put it in a condition to resume and 
go on; is that so? 

Ans. I supposed that the expectation wes that if the assessments 
were paid the bank might be enabled to open its doors. 

Cross-int. 77. You mean by opening its doors, I suppose, resume 
business as a solvent bank? 

Ans. I do. 

Cross-int. 78. Now you say you have never read the national 
banking act. Were you not aware that stockholders of a national 
bank were Hable by iaw, in the event of a bank’s failing and going 
into the hands of a receiver to be wound up, to be assessed and 
compelled to pay an amount equal to their stock ? 

Ans. I did not so understand the law. I understood that there 
was a liabilty of the stockholders in a national bank to pay one 
hundred per cent. of the par value of their shares when necessary to 
liquidate the debts of the bank. I did not understand that when 
tue hundred per cent. had been once paid there could be any further 
call on the oe. 

Cross-int. 79. You now wish to be understood, Mr. Sanford, that 
you didn’t ‘bios of and didn’t stop to look at the provision of the 


“national banking act relating to the making good of lost or im- 


paired capital; is that so? 

Ans. I mean to say that I did not know and did not seek by per- 
sonal investigation to ascertain the law. 1 did endeavor to ascertain 
it by consulting the bank examiner in charge of the bank, whom I 
believed to be an expert of the highest authority on that subject. 

Cross-int. 50. Did you take the pains to see the letter or order of 
the Comptroller of the Curreney asking that the capital should be 
made good and informing the bank officers th: at otherwise the bank 
would have to go into the hands of a receiver? 

Ans. I do not remember seeing the order. I understood, 
115 however, that the Comptroller of the Currency had ordered an 
assessment, and that the assessment was made in pursuance 


of his order. 
(Last part of answer objected to as irresponsive.) 


Cross-int. 81. You admit, do you not, that the assessment which 
was made was made by a vote of the stockholders at that meeting 
which was reported to you by Mr. Wood? 

Ans. I think the notice of the assessment recited that chia assess- 
ment was made by the stockholders in pursuance of the order of 
the comptroller. 

Cross-int. 82. Have you now, even at this time, looked at the law 
to see the provision relating to a voluntary assessment made by the 
stockholders for the purpose of making good lost or impaired capital, 
and also that which by the law is to be made by the comptroller 
after the bank has failed and eone into the hands of a receiver? 


(Objected as immaterial.) 


Ans. As already stated, I have never examined the law. The 
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bank has employed other counsel in this matter, and I have never 
attempted to advise the bank upon the legal questions involved. 


JOHN E. SANFORD. 
Attest: JOHN G. STETSON, Examiner. 
Deposition of Henry R. Wood. 


Boston, June 16, 1885. 
Direct examination by ALBertr P. Goutp, Esq., of counsel for 
complainants: | 

Int. 1. Please state you name, age, residence, and occupation. 

Ans. Henry R. Wood; thirty-nine; Taunton, Mass.; treasurer 
of the Taunton Savings Bank. 

Int. 2 How long have you been such treasurer ? 

Ans. Since the bank was organized in 1869. 

Int. 5. Have you now in your hand a copy of the by-laws of that 
bank ? : 
Ans. I have. 
116 Int. 4. Please state what officers the bank had in 1882 and 
their duties. | 

Ans. It had a president, a vice-president, a board of trustees, a 
treasurer, and a clerk. | 

The president presides at the meetings of the corporation and of 
the board of trustees and 1s ex-officio chairman of the finance com- 
mittee. : 

The duties of the trustees are to have the general management of 

all the affairs of the corporation. 

The treasurer shall keep such books as the trustees may direct 
shall report at each regular meeting of the bdard of trustees a state- 
ment showing the condition of the bank as it appears upon its books, 
in the form of a trial balance of the accounts, and shall perform 
such other duties as are required of him by law or by the trustees. 

The clerk shall keep a record of the proceedings of the corpora- 
tion and shall be ev-officio clerk of the board of trustees, and shall 
keep, at each meeting, a record of their transactions and the names 
of the trustees present. 

The bank also had a finanee committee, whose duties were to have 
investment of all the funds of the corporation. They may borrow 
money when they think the interest of the corporation requires it, 
and they may direct the collection, by suit or otherwise, of any 
sums egg when they deem it necessary. 

Int. 5. Please state whether you were present during any portion 
of the session of the annual meeting of the stockholders of the 
Pacific National Bank of Boston, in January, 1882. 

Ans. I was present ata portion of the meeting, and I think the 
whole of it. : 

Int. G. Did you hear all that took place at that meeting? 

Ans. I did not. 

Int. 7. Did you hear any thing said as to the amount of the capital 


stoek at that time? 
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| Ans. “sg don’t recall hearing anything. 
' Int. 8. Did you hear it me at that meeting that the capital stock 
was wh $961,300? : 

Ans. I cannot now recall hearing that statement. If I heard it 

it didi’ iy impress itself on my “mind. 
117 Int. 9. If you heard it, did you report any such statement 
as that to the president or trustees of your bank? 

Ans. I feel sure that I did not. 

Int. 10. Were you present at any interview between the officers of 
your bank or any of them and Daniel Needham, subsequent to that 
meeting? if so, when and where? 

Ans. I think I was present at one interview held previous to Ieb. 
10, 1882, between either Mr. Sanford or Mr. Woodward (I think it 
was Mr. Sanford) and Mr. Needham, at the rooms of the Pacific 
National Bank. I was also present when the assessment was paid, 
Feb. 10, 1882. 

Int. 11. If you can remember the substance sf any conversation 
between the president or any trustee of your bank and Daniel Need- 
ham before the assessment was paid and in relation to it, please state 
it. 


Ans. At the asenbings with my trustee, I think Mr. Sandford, the 

substance of the conversation was this: that as stockholders we had 

| become liable for the one hundred per cent. assessment, and it was for 

| our interest to pay it to him rather than to have the bank go into 
the hands of a receiver, when we would have to pay it. 

Int. 12. At that interview did Mr. Needham say anything, and if 
so what, respecting the effect upon the lability of your bank as a 
stockholder if the assessment was voluntarily paid by it? 

7 Ans. The impression conveyed to me by what he said was that it 
| would be a discharge of our liability as a stockholder. 

Int. 13. Did you personally pay the assessment; and, if so, how 
much, and by whose authority ? 

Ans. I personally paid the assessment, amounting to $20,000, by 
authority of the finance committee. 

Int. 14. Can you give the names of the trustees who were present 
when the authority was given you ? - 

Ans. Charles L. Lovering, L. B. Church, E. T. Jackson, George A. 
Washburn, D. A. Trefethern, and George M. Woodward. 

Int. 15. At the time you made that payment did you know that 
there had been any irregularity in the method of fixing or deter- 
mining the amount of the new capital stock of which your bank 

held two hundred shares? 
118 Ans. I did not. : 
Int. 16. Did you then know anything about the action of 
the board of directors of the Pacific Bank or of the Comptroller of 
the Currency in December, 1881, whereby an attempt was made to 
fix the amount of the capital stock ? 

Ans. I did not. 

Int. 17. Did you then know anything of the contents of the stock 
ledger of the Pacifie Bank? | : 

Ans. I did not. 
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Int. 18. When you paid the assessment, was it endorsed on your 
certificates of stock whether the assessments had been paid ? 

Ans. It was; stamped on, as follows: “Boston, Feb. 10, 1882 
An assessment of one hundred:per cent. has been paid on this cer- 
tificate.” | 

Cross-examination by A. A. RANNEy, Esq., of counsel for de- 
fendant: 7 

Cross-int. 19. You say that you attended the stockholders’ meet- 
ing, Jan. 10, 1882. Were you there through the whole meeting ? 

Ans. I think I was. | 

Cross-1nt.. 20. Did you vote? 

Ans. I did not. 

Cross-int. 21. You were requested to go there and listen and see 
what was done and report, were you not? 

Ans. I vig watherincd to attend. 

Cross-int. Did you hear the report made by Mr. Needham * 

Ans. I rier + recall Mr. Needham’s report of itself, but presume | 
heard it. : 

Cross-int. 28. Did you hear the address of Mr. Best? 

Ans. I can recall hearing a part, if not all, of Mr. Best’s address. 

Cross-int. 24. Did you hear Mr. Richard Stone, the counsel for the 
bank? rere } 

Ans. I can’t say that I did, from anything that I now remember. 

Cross-int. 25. Are you willing to say you didn’t? 

Ans. No; I am not. 

Cross-int. 26. Do you remember the stockholders: putting any 

questions? 


119 Ans. I remember that there was some confusion there, but 
at oa time cannot say what. 
Cross-int. 27. Were you asleep or awake during that meeting ? 


(Objected t to as impertinent.) 

Ans. I was awake, but was not listening intently to the details of 
what took place. | 3 

Cross-int. 28. Were you hard of hearing, or was your hearing 
good ? , 
(Objected to as impertinent.) 

Ans. Presumably good. 

Cross-int 29. When you took the original stock for your bank, 
where and of whom did you get it? 

Ans. It was handed: to me by one Benyon in the rooms of the 
Pacifie National Bank. 

Cross-int. 30. State the transaction of the buying or getting of that 
certificate of stock. | 

Ans. Negotiations for the purchase of the stock were carried on 
with Alfred A. Marcus as a part of a real estate trade. 

Cross-int. 31. State what the trade was. 

Ans. Mareus agreed to buy of the Taunton Savings Bank fifteen 
houses, to pay on the houses $7,500 in cash, the bank to buy of him 
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two hundred shares of the increase of stock from $500,000 to 

$1,000,000 of the Pacific National Bank, and to pay him the differ- 

ence in cash between the price of the stock and the $7,500 cash pay- 

ment. | 
Cross-int. 82. And was that done? 


Ans. It was. 
Cross-1int. 33. Did you, before taking the certificate of stock, go to 


the bank and make any investigation “about it; and, if so, what ? 


Ans. I did not. 
Cross-int. 54. Your trade then was with Marcus, and you simply 


went to the bank to get the stock which you purchased ? 
Ans. Yes. 


Cross-int. 35. Did you go-to the bank or anywhere to see what the 
action of the bank or of the directors was with regard to the increase 
of stock? 

Ans. I did not. | 
120 Cross-int. 386. Did you know anything about it? 
Ans. Nothing whatever 

Gross-int. 37. Did the houses which you sold come from the Pacific 
Bank in any way, or where did you vet them ? 

(Objected to as immaterial.) 

Ans. They did not come from the Pacific Bank. They came by 
foreclosure from various sources. * | 

Cross-int. 38. Did you deed the houses to Marcus or to the bank ? 

(Same objection.) 

Ans. To neither; to Annie Benjamin, a sister of Mr. Marcus, I 
believe. | 

Cross-int. 39. Where were those houses situated ? 

(Same objection.) 

Ans. In Madison Square, in Boston. 

Cross-int. 40. Did you get or have any order on Benyon or the 
Pacific Bank for the shares which you bought? 

Ans. No. 

Cross-int. 41. Did you have any transfer of any rights to stock ? 

Ans. Not any. 

Cross-int. 42. Do you know whether the bank got any considera- 
tion for those shares ? : | 

Ans. The cash payment that I made was made to Marcus, and 
from him handed to the cashier of the Pacific Bank. 

Cross-int. 43. How much was the cash payment? 

Ans. Thirteen thousand five hundred dollars in form of a check. 

Cross-int 44. What did you esteem the houses worth ? 


(Objected to as immaterial.) 


Ans. They sold for $61,500. 
Cross-int. 45. You ps aid pretty high for the stock then, didn’t 


you? 
(Same objection.) 
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Ans. As it now appears. We paid $21,000 for the stock. We took 
a mortgage back for $54,000 on the houses. In the transaction I 
reckoned the stock at 105; I may not have the other figures 
right. 
121 ‘Cross- int. 46. Hex you here the records kept by the trus- 
tees and finance committee of your bank? 


Ans. I have. | 
Cross-int. 47. Will you produce them and have a copy annexed 


of all the records which show your authority to attend the meeting 
of stockholders of which you have testified and the payment of the 


assessment to which you have testified? 
Ans. I produce the records and I furnish the copy called for, 
which is a true copy from the records of the financial committee. 


(Copy produced is marked “Exhibit Record. J. G.S8., Iix’r.”) 


Exuipit Recorp. J. G.S., Ex’! 


Jan. 9, 1882.—* Treas. authorized to attend the meeting of stock- 
holders of Pacific Nat. Bank.” | 
GEO. M. WOODWA RD, See’y. 
Jan. 16, 1882.—“ The call for an assessment of $20,000 on the 
stock of the Pacific Nat. Bank was referred to a com. consisting of 
the president, Mr. Woodward, and the treasurer.’ 


GEO. M. WOODWARD, See’y. 


Jan. 26, 1882.—*“ The treasurer was authorized ‘to pay into the Pa- 
cific Nat’l Bank (whenever the interest begins to run on same) the 


assessment of $20,000.” 
: GEO. M. WOODWARD, See’y 


Feb. 6, 1882.—“ Treasurer was authorized and instructed to pay 
in the assessment of $20,000 on the 10th inst. and to procure funds, 
or such portion as may be found necessary, by pledging bonds.” 


G. M. WOODWARD, Sec’y. 


Cross-int. 48. Have you the notice given to your bank of the as- 
sessment laid at the meeting of the stock holders of the Pacifie Bank, 
Jan. 10, 1882? 

Ans. ¥ have not. 

Cross-int. 49. Have you made search for it and have you been 
able to find it? 

Ans. I have searched for it wad -annot find it. I believe we had 


notice. | 
122 Direct examination resumed : 

Int. 50. Please state whether the interview which Mr. Needham 
had with the president of your bank or one of the trustees in your 
presence, as you have stated, took place before Jan. 26, 1882, or be- 
fore the passage of the vote of the finance committee recorded 
having taken place on that day. 

Ans. It did. | 
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Int. 51. Had the finance committee any other authority to act for 
your bank than that which is prescribed of the by-laws, the contents 
of whicl: you have given? 

Ans. They have special authority to act, given by the trustees. 

Int. 52. Please show us where it is on the laws. of your corpora- 
tion. 

Ans. It does not appear on the laws of the corporation. 

Int. 53. Where does it appear then ? 

Ans. By some vote of the trusteés. 

Int. 54. Is there any vote of the trustees giving the finance com- 
mittee authority to act in the general. affairs of the bank? If so, 
produce it. : 

Ans. There is none to act in the eeneral affairs of the bank. 

Int. 55. Was there any authority | given by the board of trustees 
of your bank to act on any matter relating to the Pacific National 
Bank? If so, please produce the vote. 

Ans. None whatever. 

Int. 56. Turn to your answer to Int. 31 and state whether you re- 
ceived the transfer of any stock from Mareus to your bank. 


Ans. No, sir. 

Int. 57. Did you not receive the two hundred shares of stock di- 
rectly from the Pacific Bank and not from Marcus? 

(Objected to as leading.) 

Ans. Directly from the Pacific Bark. 

Int. 58. Was that stock ever in Mareus’ hands, or was it a direct 
issue to your bank from the Pacific Bank ? 

(Objected to as leading and incompetent.) 

Ans. I believe it to have been a direct issue from the Pacific Bank 
to us. 
123 ~Cross-examination resumed: 

Cross-int. 59. Will you state what you in your ex xamination had 
reference to in regard to a vote of the trustees ? 

Ans. I referred to a vote of the trustees of Dec. 51, 1877, when au- 
thority was given to the finance committee to negoti: ite sales of real 
estate whenever in their discretion they deem it ‘for the interest of 


the bank to do so. 
(Objected to as irrelevant and immaterial.) 


Cross-int. 60. In the management of the financial affairs of your 
bank do your whole board of trustees meet and transact the busi- 


ness, or is the matter intrusted to the finance committee or other 


committee? 
(Objected to as im material.) 
'Ans. The loaning and investing of money is left to the finance 
committee. 


HENRY R. WOOD. 
Attest: JOHN G. STETSON, Examiner. 
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Deposition of George M. Woodward. 


Boston, June 17, 1885. 


Direct examination by hos ert P. Goutp, Esq., of counsel: for 
complainants: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. George M. Woodward ; sixty- -two; Taunton, Mass.; manu- 
facturer. 

Int. 2. Please state your relationship to the Taunton Savings 
Bank. And, if it is an official position, how long have you held it? 

Ans. I am one of the trustees, one of the finance committee, and 
secretary of the finance committee since 1875. | 

Int. 3. Please state whether your bank held a certificate for two 
inneved shares of the new stock in the Pacific National Bank of 
Boston. 

Ans. It did. 

Int. 4. Had you or your beads any knowledge or informa- 
124 sition [of] what, if anything, was upon the stock ledgers or 
upon any of the other books or records of the Pacific National 

Bank in relation to your ownership of stock in that bank ? 

Ans. I had none, and, to the best of my knowledge and belief, no 
officer of the savings bank had. 

Int. 5. At the time of the purchase by your bank of the two hun- 
dred shares of the new stock of the Pacific Bank had you any knowl- 
edge that the increase of the capital from $500,000 to’$1,000,000 had 
not all been taken and paid in? 

Ans. None whatever. 

Int. 6. State what you then understood about the matter. 

Ans. I understood that the capital of the Pacific Bank had .been 
increased from $500,000 to $1,000,000, and supposed it had all been 
paid in full and that the increase was regular. 

Int. 7. Can you state what the understanding and belief was of 
the other trustees of your bank in this respect at the time of your 
purchase of the stock and of the receipt of the certificate No. 980, an- 
nexed to the deposition of Mr. Sanford as Exhibit A? 

Ans. I have no reason to believe that they had any information 
or any belief ditferent from my own. 

Int. 8. Were you present at the annual meeting of the stockholders 
of the Pacific Bank held Jan. si 1882? 

Ans. I was not. 

Int. 9. Did your bank receive notice of an assessment having been 
made upon the two hundred shares which it was claimed you owned 
and which were represented by the certificate No. 980, Exhibit A? 

Ans. Yes. } 

Int. 10. Please state the time when you received it, as nearly as 
you can. | 

Ans. It was acted upon by our committee Jan. 16, 1882, and must 
have been received before that date. 

Int. 11. Have you that: notice; and, if so, will you produce it, to 
be annexed to this deposition ? 
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Ans. I have, and I produce it. 
(Notice put in evidence and marked “Exhibit Notice. J. G.S.; 
xt.) | 


125 Exuisit Notice. J. G.S., Ex’r. 


Paciric NATIONAL BANK, 
Boston, January 10, 1882. 

You are hereby notified that an assessment of one hundred dollars 
per share has been laid on the shareholders of this bank. There 
are two hundred shares standing in your name, and the assessment 
thereon amounts to twenty thousand dollars. It is of the utmost 
importance for the business of the bank that this assessment be 
paid forthwith. 


By order of the directors, | 
LEWIS COLEMAN, President. 


Taunton Savings Bank, Taunton, Mass. 


Bring your certificate. 

Int. 12. Please state whether your b: ink took any action upon that 
notice, and, if so, when first. 

Ans. The first action was taken Jan. 16, 1882, by which the whole 
matter was referred to a committee consisting of the > president, treas- 
urer, and myself. 

Int. 13. What action did the committee take in the premises ? 

Ans. We went together to the Pacific Bank soon after the 16th, 
and before the 26th of January, 1882, and found Mr. Needham in 
charge of the bank and had a conversation with him in reference 
to this assessment and our liability in the premises. I became satis- 
fied from this conversation and the general knowledge that I had of 
stockholders’ liabilities in national banks that we could be compelled 
to pay this assessment of a hundred per cent. 

I afterwards had another interview, also before the 26th, to the 
best of my knowledge and belief, with Mr. Needham at the Pacific. 
Bank, alone, the president and treasurer not being with me. In this 
interview I asked Mr. Needham this question, “ Are we (meaning 
the Taunton Savings Bank) obliged to pay this assessment?” He 
answered, “It is the only thing you can do; of course you are obliged 
to pay it.” Mr. Needham also said in substance that'this would dis- 

_ charge our liability as stockholders in the Pacific Bank. We 
126 were speaking of our liability to contribute towards the pay- 
ment of the debts of the bank. 

Int. 14. After these interviews with the bank examiner, Mr. Need- 
ham, what action did the bank take with respect to the payment of 
the assessment, and under what influence, if any? 7 

Ans. We determined to pay the assessment. The committee re- 
ported the result of our interview to the finance committee, and I 
also reported my personal interview with Needham. We had 
pretty full discussion of the matter as to our liability and the effect 
of payment, and determined to pay the assessment in consequence 


PETER BUTLER, RECEIVER, &¢. 99 


of the opinion of Mr. Needham, supposing him to represent the 
United States, and to stand in the place of the Comptroller of the 
Currency, and that he was the proper person to consult, and the one 
whose opinion we should follow. I know the temper of our com- 
mittee well enough to be sure that every one of them believed, as J 
did, that the payment of that assessment would discharge in full our 
legal lability as stockholders to contribute towards the payment of 
the debts of the bank; otherwise we would not have voted to pay 
the assessment. | aes 7 

Int. 15. Had you, or any officer of your bank, to your knowledge, 
at the time of the payment of that assessment, any knowledge or in- 
formation that the capital stock of the bank had not been regularly 
and legally increased from $500,000 to $1,000,000? 

Ans. I had no such knowledge whatevei and I am sure thant no 
officer of the bank had. 

Int. 16. When did you first have information, if ever, of the pro- 
ceedings of the directors of the bank and the Comptroller of the 
Currency, which took place in December, 1881, by which an attempt 
was made to fix the ¢ “apital stock of the bank at $. 61, 200 instead of 
$1,000,000 ? 

Ans. After the appointment of the receiver, and we had received 
notice of a new assessment made by the Comptroller of the Currency, 
a meeting of the stockholders of the Pacific Bank was called to con- 
sider the situation. I attended that meeting and there, for the first 
time, learned this fact, that the new capital was not paid in in full, 

and the attempt had been made as stated in the question. 
127. 9=«That was the meeting at which Judge Hoar’s opinion was 
given, that the capital had not legally increased. 

Int. 17. Please examine a notice dated Jan. 27, 1882, and state if 
your bank received that notice at the time, and allow the examiner 
to annex it to your deposition. 

Ans. We did receive it and it may be annexed. 


(Notice referred to is put in evidence and marked “ Exhibit Notice 
of Jan. 27, 1882. J.G.S8., Ex’r.”) : 


Exuipit Notice oF JAN. 27, 1882. J. G.S., Ex’r. 


Paciric NATIONAL BANK, 
Boston, January 27, 1882. 
You are hereby notified that unless the assessment of $100 per 
share, which was laid on the shareholders of this bank on Jan. 10, 
shall be paid on or before Feb. 10, 1882, interest wili be charged 
thereon from the date of the assessment. 


By order of directors. | | 
| LEWIS COLEMAN, President. 


Int. 18. ~— what you understood, at the time of the receipt of 
that notice, was the liability of your bank in respect to the payment 
of the conan 

Ans. We supposed that we were liable to pay the assessinent; that 
if we did not pay it we should be sued and should be obliged to pay 
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it with interest and costs, and so we submitted to the inevitable with 
the best grace possible. 


3 _ Cross-examination. by A. . Ranney, Esq., of counsel for de- 
jo . fendant: 


Cross-int. 19. What had you personally to do with the transaction 
f between your bank and Alfred A. Marcus which resulted in your 
| getting two hundred shares in the stock of the Pacific National 
Bank ? . 

Ans. I had nothing to do personally with A. A. Marcus. I 
never saw him till within a few weeks of the present time, to know 


| 
- him. 


em a 


| 128 Cross-int. 20. Had you anything to do with the negotiations 
if which resulted in the purchase of the stock named ? 

Ans. Nothing. 

Cross-int. 21. Had you anything personally to do with regard 
to the stock named before you came to Boston as a member of the 
committee and paid the assessment? 

Ans. I think I was present at some of the meetings of our com- 
mittee and acted with them in whatever action they took. I think, 
however, I was not present at the meeting when they voted to take 
the stock—buy the stock. 

Cross-int. 22. Did youtake any steps before you paid the assessment { 
to acquaint yourself with the records relating to the assessment, or | 
with the proceedings of the meeting at which the assessment was i 
made? | 

Ans. I did not. 

Cross-int. 25. Had you taken any steps before the paying of the 
assessment, or rather before your interview with Mr. Needham, to 
acquaint yourself with the condition of the Pacific Bank, or the trans- 
actions of its officers and directors prior to that time? 

Ans. No, except by reading the public newspapers. 

Cross-int. 24. Do you remember what newspapers you read ? 

Ans. I read the Boston Advertiser; that is, | was in the habit of 
reading it, and as a general thing I used at that time to purchase 
and read the Evening Traveller. 

Cross-int. 25. Did you read the account of one of the stockholders’ 
meetings, held Jan. 10, 1882, as published either in the Advertiser 
or ‘Traveller, or both? 

| Ans. I have no definite recollection about it, except that I was in 
the habit at that time of reading those papers. 

Cross-int. 26. At your bank were any of the Boston papers taken 
regularly? Ifso, what ones? 

Ans. They take the Daily Advertiser regularly. That isthe only 
Boston paper. that we take regularly. Individuals, of course, buy 
other papers.. 

Cross-int. 27. State whether you have been a director in any national 
bank; and, if so, how long and in what one. 
| Ans. I am a director in the Taunton National Bank, and 
129 have been ever since its organization as a national bank, and 

was sisi in it when it was a State bank, since 1849. hee 
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Cross-int. 28. Did you ever read the national bank act and the 
amendments thereto? 

Ans. I never read the national bank act through, an course; I have 
referred to it from time to time, some particular sections, to get par- 
ticular information. J am sure [ did not refer to it at the time in 
question in reference to the matter of assessments. 

GEO. M. WOODWARD. 
i Attest: JOHN G. STETSON, Hxaminer. 


Seeadiiied 


Evidence for Defendant, Taken Pursuant to the Siaty-seventh Rule of 
the Supreme Court of the United States, in Equity, as Amended, before 
me, John G. Stetson, Examiner. 

Boston, July 25, 1885. 


Present: Benjamin N. Johnson, Esq., of counsel for seinuidiuiii 
A. A. Ranney, Esq., of counsel for defendant. 


Deposition of Linus M. Price. 


Direct examination by A. A. Ranney, Esq., of counsel for 
defendant : 7 


Int. 1. Please state your name, and if you are the receiver of the 
Pacifie at ese Bank, of Boston ? 
| 3 Ans. bes inus M. Price; I am. 
a Int. 2. State whether, when you assumed the duties of receiver, 
the a of the Pacific National Bank came into your hands? 
Ans. They did. 
Int. 3. If you have the stock ledger or the official register of the 
stockholders of the bank, please produce the same. 
130 Ans. I have the stock ledger and I produce it. 
Int. 4. Turn to the stock ledger produced and read the same 
so far as relates to the Taunton Savings Bank, the complainant in 
this suit. . 
Ans. On page 149 is the following: 


“Taunton Savings Bank, Taunton. 


1881. | 7 . 
Goto, 1. By Fi SRetee oo oan 4 ca eee ass wees 175 
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7 Int. 5. Will you state whether the Pacific National Bank left any 
> other official register of the stockholders than the stock ledger which 
| you have produced § ? 
Ans. I never saw any other. 
Int. 6. Whether any one came. into your hands other than that ? 
Ans. No. 
Int. 7. State what the book which you produce purpor ts to contain. 


(Objected to.) 
Ans. It purports to contain a complete record of the stockholders, 


or the stock standing in the name of the stockholders, at the time 
~_ of the failure of the ‘Pacific National Bank. 
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‘ | 
Int. 8. I see it is marked and you call it a “ stock ledger.” Look 
and see if it is a ledger that purports to be posted from any journal; 
and, if so, state from what journal. 
Ans. The book is marked “Stock Ledger No. 1,” and it is probably 
posted from the book known as the. transfer book. 


(Answer objected to as stating probabilities and not w hat is known 
to the witness.) 
Int. 9. Have you the transfer book to which you refer ; and, if so, 
will you produce it? 
Ans. I have, and will produce it. It is at my office, and I have 
sent for it, and it will be here soon. 
Int. 10. Will you state whether there came into your hands, 
among the other books of the bank, a certificate book or books; and, 
if so, will you produce it or them ? 
131 Ans. I found two books entitled “ Stock Certificates,” which 
I produce. | 
Int. 11. State what they purport to be and to contain. 


(Objected to.) 


Ans. They were originally blank stock certificates which were 
filled out in the usual form, with the name of the stockholder who 
originally subseribed or afterwards purchased stock, and the certifi- 
cates as issued are represented by stubs containing the number of 
the certificate, its date, and to whom issued. 

Int. 12. Will you please state what you find in said certificate 
book relating to stock issued to said Taunton Savings Bank ? 

Ans. I find a stub marked at the top “200” and below as follows: . 


“No. 980. 
Date, Octo. 1, 1881. 
Issued to Taunton Savings B’k of Taunton.” 
Ree’d above certificate. 
HENRY R. WOOD, Treas. 


Int. 13. Please state whether the books show from whom the 
Taunton Savings Bank aforesaid got the rights to the stock taken? 
Ans. I found no record of sale or transfer of rights to new stock. 

Int. 14. State whether this is one of the books which came into 
your hands, as receiver, with the books and papers of the Pacific 
National Bank. 

Ans. It is. : 

Int. 15. State what it purports to contain. 


(Objected to.) 


Ans. It purports to contain a record of rules and assignments and 
transfers of stock by the sellers to the purchasers. 

Int. 16. Turn to the book and see whether there is anything there 
showing a transfer of stock to the Taunton Savings Bank in Octo- 
ber, 1881; if so, state what it is. 

Ans. There is no record of any such transfer. 

Int. 17. State what amount of deposits there was made in the bank 


PETER BUTLER, RECEIVER, &¢. 105 


by parties other than national banks and savings banks between the 

time when the bank resumed in March, 1882, and the time when it 

failed on May 20, 1882. In answering, please give a list of the de- 
positors and amounts, and annex it to your deposition. 

132 Ans. The amount was $2,388,617.21. I furnish a list as 
follows: 


List of Depositor and Amounts Deposited Between Mareh 18 and May 


20, 1883. 

Thomas Aspinwall__-_ ~~. Eich sk ebaalacic lca acca ie langues $40 79 

ROU I i ns its aes bn 1,360 00 

Se RES Ce eee as SE a eee oy Pee eer ae 1,499 75 

Boston & Breckenridge Seepltives Se idee 50 00 

GC. WE: DR i nidinn Shades As niledae Sadat wis neteeneak erik 5,642 88 

Es Ee, as Sew aaa 2,885 28 

Black Band Iron & Coal Co... 23,994 01 

PU UN i i 2:011 57 

W. J. Best, idaho a a 28,810 00 

Augustin S. I cso is a ersnecen a laieacla ci ohana ole 2,066 89 

Wonk A. emotes, oo Se as er RCL 225 OO 

Bi TF FS isi eee a Oa 9.358 92 

OF, Sc: SO ee oes ia inate a eon eae eee Oy ve oD D8 

SACI IINRIS DPI sian area ak ae ea cra 1, 402 90 

Bais et A EN i ec ea 3 3.773 70 

SOPTOWIOE TUTE Cink dks ee A 637 26 

ek Ae St SLR Se ge NCE Ble HE eT Eee Pee 190 00 

TC i he ee 1,161 S88 

iii TE. I i a a 1,157 74 

Pe a: eI ho ee 55 83 

soeton & Mureka Simine Oo... ck sce 1,019 55 

Boston Marine Insurance Co... 2... 15, 000 OO 

meant 1 aan. 2 Bee Coin is ee i 878 82 | 

Boston Suspender Co. --_-- -----= --.- -- siublandbicpa igen acta clea 4,046 55 aa 

Carter & Brugh Sccpeenaameeaee ibn cy iestaciaaen. sae aiaaae 9,392 3 | 

i Pc I oa ies in ca ree 

ER ef RS ee op eey SO Na Sector S881 54 

Carroth.& Dearborn. trustees... 2. 7,600 OO | 

Bae Ne ed ncn 3 es sid iste clea wiiatagt acon Pelee eal 2,985 15 | 

Dwight Chester ~~ -_- SL TRE oe ION Ae OL ARS ae: DAE ae Bee NT 50,016 30 

Lewis Oe ES ee nee 

Continental Stained Glass Works_____— .__- cada 145 To | 

OEE IN aioe ci ae ies sisi ws PRS oe 1,527 47 | 

Be chins St ices smitapeetinseccn nnn Soames PN 3 2,400 00 

Coburn Brothers ----—- - A NATO ie eae TP oe eas 52 00 | 

m, 32, toeman & Cov... ose a a les ak es 9,924 20 | 

Russell H. Conwell, tr..~--.--- eae Saas eee 026 6] | 
Be ERNE ae ribet oR om ARENT tape aN Ny rng SION ey Pee 318 OO | 

Be os NO icant dine ntodei nein serra! on 18,067 20 | 

Cutter Tower Company----.----.--- Sutras ct" ian eheys 2,460 44 | 


SE ES Ci da ccs ih sachin sis meena med | 90 00 
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1338 gee ES ES&S anes ae ee De ee aaa eee 


Luther H. Dana___-_-- REL TAS pe RE aR, | Meee 
RS aN alten: dies wiles Sockne ce ies nin mini a ley a 
I ae tsb 


Ee a ws enue 
Se ca Se aap nv nce area 
RIESE SU eo ae Pala RE The Ne 
George Dexter_-_------- acco pcb wa sais bao aoe alo 
i iat ar iss co pid ah oes Sad ; 


Be Nig ahaa Sei racine wei nlininmeiae Meme 7 


Downs & Adams, Silk Man’f. Co. ._.. -... .--.-.---- 
ee I et icin ncinneeurennel 
ee Wide ht ndednwae lial egteea manera 


ec i SEES SERENE slay SEH ey aa ee aE SRE Pee DPE 
aes DNS on ek saosin sical eiviads bab lahbek ce aanaren 
a aes I A oo i ee 
A Se, gp ae ne eee 
poune 2. #0uy @ 40h... .25-.-<..+-- ih ate aaa ain 
Pa ae, Pe a ee 
CSO. 2b SOE ie id oe nes a inead iekialanae ena 
gal 2 a 
ee I a a aia Sh Ci aieingccs hangin ean ones ee 
sr as baa wink eae 
ee NN ies ik i ee ae a Gee ele 
Ho TR, 3 Seer Coen ra ee aenD ewe Ru. Mec enet sae teen ye eae Sea 
ee f8. SPOOb Se ee FPN ONUR EOE RE MEP IN Sees 
IE OS ED RR Senna Ne RPM NES SPERM SRT sel a 
ae SURE ie RR Sek TERY RO OO EY Ee Par at 
ERS TER ea att St ee een RE eI ORAM OM een ys dle oy 
ES NO CNA ee eg ee OEE aD ee RIO eM RE Nac 
UNI i ie gl re lau 
Se | SR age Ue Ai nna NE eR eer ete ital 
Rt NN i ph a kicks wr aciicsin te a les named earl 
a A oikad taleectue 
res Z 
a a ese is ma anc wun anwar 
OO sce i eet alan 
ote eels Muniine ane ae 
Oe ah a etna 
Wee ee ee LSC AE ARMED SOS os De SET ONE Se 
a aes induiic whem cuasaaans 
BD SS EE EE es aR ae SESS Drs ees om ts 


ee icici men pciersa mie weaning eneed 
I i sar sica wes wy in wine sang ww 
Pn pe cai povitead pwnd nn ec ec ace 


134 Hallet & Davis Piano M’f’g Co..._.-._.-..- 

i i oss cnteite vn eee trait macbeinib 
dS ie nk mrs ec enone 
et BS oo, 0 Re he One RC RT Pg Co 


2,000 
2,861 
6,473 
1,595 


8,146 2 


728 


13,339 


15,500 
4,798 
1,050 
8,993 

36,445 
2,219 
2,955 

14] 
20,502 
16,000 

400 

O10 

1,14] 
ol] 
949 
2,437 


6,000 


aGT: 


1,978 
34,995 


1,500 


112 - 


70 
1,323 
15,43: 
10,717 
1,680 
2,114 
2,103 
704 
4,279 
101 
5,285 
1,808 
1,668 
1,607 
39,213 
2,435 
6,291 
2,642 
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H. 8S. Hartley & Co. ....---- Parone meee ee ei 4 $945 
(jee. ©. Harwood... <.c.c8 x0 ss savsamis, ocala alee BM 350 
WR A SUS os ns terns Seen 52 
Pee eOhneNs 2 cadence neeaeutes 3,946 
Hills We RN i es evan cee cs co eke ei le 5,543 5 
. S. | aE eee aero ea we TS si, tai oO ih tae Sahat Gas Mat 862 
eee BPO). oss sondern cen iiaue dowel ee 
I aU i siis 5 secs nis iv sn ws ve weiocat peninsula aan a ~ $340 
ee IE soc te eciidini caninum niiminiiiembie 6 akcae oe nO 3,276 
Fe PEOURRS., POOCCTVOR 6 ain 5 iis Hine weaken 3,271 
pueeera Antimony C6.......2646..6.-4- ck alison (ae 
Oe NN oo ioeiie sd crtsin pri cei wae eine a 
Be IE gsc ws; winter en cen ne ca oh rae aoe 3,200 
CIEE ROWED hi est hic alsa: chime abe i arodti dds alain 150 
NO Si oi dG niediiwcas Fee ESTE MRE isndlakeabadod 754 
I RON i, saa ty esl sk Oe secs Sustain othalal seceoaitale 76 
I Neos as cis cciien nena eer Dies aed Sodas ti ds 110 
GE Nag URI IRR ota RA MET Te PsN PO ae Cae NS 7,040 
i ee NI iia. eiedhde Sera ibs dada a Se acl asl 280 
A ee I SRI ti nis nnrte a kine nie nee 7,399 & 
WY es POWER cena ccee wae we us Maimig calenaa 289 £ 
i SURE FETC CRED 6 ess ns ete ces Be ee 33,146 
Ti We We icictncriiacnibie dancers sone eae ae knias 5,239 ( 
Ty as GE A i ikea nas dana eae Gia a cee 66 
Bankekne River Imp. Oo. nce. 25256 none setns- 68 
Beer © 0. ki ee ce ee wee 2,066 
Oe a ie din a er ge AN ae oe 12,017 
oe Ee © OW cas es Ges ee ees aces 397 
TRE SARIOT 6 ccaicind cram ccacalus ih ical etiaaieaie tains 170 
AIROG FRG cio csuweseciew a re LORE NS SEIT CS EI 353 
Se TONAL asa rs ioe base Sefipcsd ital aheiad sagen 8,463 
Henry Lunt ------- eit i taco ih tk i lag ara es 245 
is SR i cee extagen nme wens 0,092 
We Lseey @ BOR sossncdnnasicc mica wossens ss 13,180 
re ae ‘iinet 778 
Wm. H. Leatherbee & Sen: Nene iae Cee Mea Se MUI aE Mido 3,042 
Oe oe SN, OR Cascccrntenag cos? dae wecin aenenirwe 285 
Po ROT occa cece nen ice nn ee eens 2,030 
De NE a as 5 aah cn esis lb icsisicn sacl alsa decal lca B06 
ne pe ELE Le MITT hie Meee ae: . 2256 
F. E. Merriam --- ~~~ - scales ik ole celeste . ga6e 
ee PII sites nsoit acceding eee manne ane 1,000 
L. K. MOMNORS bo hcitnicckname saetueasaaus 0,020 
EBS: eee TF. MeLaugnnn «224 6555.- obec ke 4,422 
Matien. Matthews... <.626 ccnceodnnnne 11,200 
DECI ia i cede cn acne ma Upeemeee 5,057 
ae IR A Os gos Screed cuca ccsmawdwone } 931 
Pe NG «5 cs Saw Rew ddnnacuow Mii nk antes 9,459 
W. H. Milliken & Co. - ..--- Reine cate eer oe eee Mea ee. 18,554 
Re thee haan aaa Be Senne 9,077 
1 TF TOONS oneeeiccccc net pesinacus eeawonen bs 1,250 


ol 
92 
89 
00 
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N. H. Pnentien! 4 a, sos taped ccc a slasstus ieee elias a 
Di? 0G. en OS oo ee ee 
is Base Pees Sete Okt & OD. <n in nn cco eae 
ici NN aS i i se gig Gal uc es es ae ee a 
Nonantum Worsted Co. .. ~~~ ou ia oo seas Glee Sena 
ae eae Em se pe ORE aOR e Mah aki es 
rt a ee ee 
Oe, ee ns Dp nw careerw we animes 
ica tala woe reece 
I ai ssn site. tsicdiin ce dae in nd intl ein toca aa 
Silas Piere: & Co.___- NO eae meee ssi i cl sin Ge loca eit aca 
EER TN es wend awe eee 
SE RI NI iiss oi ean en eens mann rw rise pe as tue 
Priest, Page & Co. 
| eS Se orter, tre 
a Porter, © SEE RL PER POLIO TM Se 
Samuel LL. Powers Te eae Ee A CW sow EY ket 
Poa cI I ih a ce ee 
Oe pm I cai ea execs dx ania eee ace lal shcbecnals ease 
es IE I i nincig norco ces een ae 
George H. Quincy 
age UN se i 
Ranson & Eldridge .....__._- dias sacnlmacguetal a raaaiA 
Andrew F. Reed...... ..- EA ONI REDE ETE RTA OS TREES 
TV Ra MEN PESOS, A, 
PORN I iia i ecco ee waves aaa quar ceo kets Ae 
Edwin Reed Ee OSE oe ee le eMC ERIS PUTER n AM eS 


ee -——_ a a: a a i “li 


SI ik nisi > toes toe: cia ane tb hips ene Uae cen tar aes ie dee dan a eda a 


er me ee me ee re ce ems me eee ee Se ee mee 


eG i i 
Panaorent. res. Mteel Co, .... ote 
J.C. Salmon & Co 
hss ee, GN cain Cacia oka, “peuiae ab staan aear 
nia mu oe ii. sac wcpclniaeam nei anal 
Oe eg SS EER Soe atm eT eRe So Fh 
Alfred Schoff . 


136 


_—— ee ee Ge ee ee ee ee ee Se a a a a a oe om 


-—— — — ee ee ee ee ce ee Gee GY eee ee Gee aie 


Bsoaad. Norwell & Co 
re a 
OE cr Wr UM Gaelic ea 
W. A. Simmons & Co 
Re 


me ee cee ee ee ee ee ee ee me ee ee 


— ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee 


3,096 
180 
67,478 
463 
6,517 
7 058 
95 


] 5D 


3, 38 


210 ( 
19,236 : 


2.533 
844 
30,933 
276 
20,574 
100 
1,178 
250 


orf 


1,377 


20, 646 


1 040 
100 
1,485 
6,556 
2,897 
10,382 
293 
370 
747 


538, 493 


347 
32.157 
334 
23,283 
3.217 


17 
72 


ts) 
D> 


QO 


ee a a a ae ae ance rar Sa 
xe > Oo 
pret Ramteet 
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pperearte: Cottnes icon in Sik a akin Sac = 
Beringer DPM... oc aes tent kere one piheeese 
APNG BOWE ooo oa Seip ahead ind > See eee 
mere). ©, GME gc eeepc aruda Sac 
FFs in ROP le AM oe che sss eae ac dats ao dig ipl cai i 
PECHTY GNOE Wha ea ets aie he wc 
Fin hs I id caste Race ae amas Giaaphare 


Fi ae, NOI is cass ri grat ale a Si As aacdins eget Wad arti tarsal ges 
Coretnnt DO WOPUN SS ok ons eo ke 
be Oe cng gk Fe Oe EE RI NE 
Geo. R. Tabor & Co.._--- SNE sc ae cho av iad, Aaa ea os cal 
ope. Fi. Smee, aici ic eee we as he 
20 Pie WAAR Sais i dee kk, 
eee Ge cree dean awed os 
SER Si 2 eet iit ete sat ae 0 rc SR a TR 
De COCR, SINGS oo oe ia ewan ae Syren ea 


Fe OE Ba, I nee Sale ae SCHELL: ts tn ee te 


sant Et. Varta... 3 cc. RR ECO AF Es TRY ed en ee 


OU | Ts WN ss inc i x Es 
J. W. Wildes @& Co. ....... SO ee me Om eeenae eae 
Be Oe inks Da ae ee a ee 
A. B. Wentw orth Si eal ie oe ela a eae oe oaks 


SPER We OE OUR a sk sna wate nie 5 arin cn | 


ye WS Sct sc eee ea ka we ae Sate 
TO TN | Ti ie a a a 
WearpOle Mery We oo a ok hes he Sa 
£4 ORR kk eas MCP ret vee eae Re MUSTER ORCS, ee 


F. N. West, ee acuene ena 
H. Hi. Westgate i a ae ik 
J. H. W hitaker, OCIA OR NIE) OLE AO TRADES 
Willow Dale Manf. ag a ge us 
Me, OO ii ee ae 

PEGE Y &.. AE 5 3 ae nenuene otal cesie 
toe - RROwWerd: Wal $6566 as ss ee ee fee 

FOUR WOOGWMET cn ch cece Wie ees wnemse 
SURI I CO ag ae ae 


Pies, Wi tet © Oe ons se ee ee 
Oswald A. "WwW ei teiaica nes sacliny aban sees aga aca a ah eet 
We ED WO oon ec hs ie ies pices 
Tee WOME sais we Saleen ee 
J. H. Whittaker ____-__.- ates Satak “bane elaleia mata 
7. gee. WHPRING oo oon on ce ie chen 
POE, 2 ORPOT S COs ne ch a Rares ewe yo: 
Prpnnein & Cereg i 6 access oh ok ee Se 


$1529 ; 


11.588 
2,029 


250 


14,330 - 
33.716 | 


993 
248 
849 
400 
700 


2,045 3 
+) 256 
V,OVID  « 
S04 6 
1,228 3 


3 917 y 
21/914 


O60 : 


1,947 
91 
1,340 
0,000 
1,137 
210 
60 

925 
138,534 
453 


1,085 


8.683 2: 


4,948 
10,128 
286 
15,608 
- 460 
4,878 
696 

16 00 
"BI 
304 
62 
8,027 
13.962 2 
40,254 
30,000 


$2,388,617 


(It is agreed that this witness may be recalled for cross-examina- 


tion at the election of complainants.) 


Attest: JOHN G. STETSON, Examiner. 


LINUS M. PRICE. 
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Boston, Aug. 19, 1885. 


Cross-examination of Linus M. Price is waived by the re: 


ants. 

It is agreed that the questions and answers in this case are sub- 
ject to all legal objections by either party the same as if taken at the 
time of their being put and given, except objections to matters of 
form. 

Attest : JOHN G. STETSON, 
7 Heaminer. 


138 Prayer for Reversal. 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


TAUNTON SAVINGS BANK 
v. : No. 2101. 
Linus M. Pricer, Receiver. 


To the honorable the justices of the Supreme Court of the United 

States: 

Respectfully shows to your honors the appellant, which is the com- 
plainant in the above-entitled cause, that it filed its bill of com- 
plaint in said cireuit court on June 8, 1885, wherein it averred that 
it had in equity fully satisfied and extinguished a certain alleged 
liability which the defendant was at the time of the filing of said bill 
secking to enforce against the complainant by an action at law in- 
stituted and still pending in said circuit court, and wherein it prayed 
that the defendant might be enjoined from further prosecuting said 
action at law. — 

The defendant filed his answer to said bill on June 8, L&85, and 
issue was duly joined thereon by the complainant’s replication filed 
on June 11, 1885. 

The cause came on to be heard by said circuit court upon the 
pleadings and proofs and was argued by counsel for the respective 

parties ; and upon consideration thereof a final decree was 
139 entered by said circuit court ordering the complainant’s bill 
to be dismissed. 

The appellant being aggrieved, and having in open court appealed 
from the whole of said decree of the circuit court of the United 
States, respectfully prays that the decree of said circuit court and 
the bill, answer, pleadings, agreed statement of facts, evidence, and 
proceedings in said cause may be sent to the Supreme Court of the 
United States, and that the said Supreme Court will proceed to hear 
the said cause anew, and that the said decree of the circuit court 
and every part thereof, may be reversed, and such other decree made 
as to said Supreme Court shall seem just. 

And this appellant assigns for error in said judgment and decree 
of the circuit court that the circuit court ought to have held and 
adjudged that the complainant had in equity. satisfied and extin- 
guished the alleged liability which the defendant was seeking to 
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enforce against it in said action at law and ought to have re- 
strained the defendant from further prosecuting said action against 
the complainant, and that the circuit court erred in not so doing. 
By BENJAMIN N. JOHNSON,, 
—  * Of Counsel for Complainant. 


140 UNITED STATES OF AMERICA, pss 
Massachusetts District, 


I, John G. Stetson, clerk of the Peel court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and all proceedings in the 

‘ause in equity entitled Taunton Savings Bank, complainant, v. Linus 
M. Price, receiver, defendant, in said court determined. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court,-at’ Boston, in said district, this fifteenth day of 
September, in the year of our Lord one thousand eight hundred 
and eighty-five, and of the Independence of the United States the 
one hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 
JOHN G. STETSON, Clerk. 


141 | _ Bond to Party on Appeal. 


Know all men by these presents that we, the Taunton Savings 
Bank, a corporation duly created and org: anized and doing business 
under the laws of the State of Massachusetts, of ‘Taunton, in ‘said State, 
as principal, and John E. Sanford, George M. Woodward, and Henry 
R. Wood, all of said Taunton, as sureties, are held and firmly bound 
unto Linus M. Price, a citizen of the State of New Jersey, commo- 
‘ant at Boston, in said State of Massachusetts, receiver of the Pacific 
National Bank of Boston, in the full and just sum of five hundred 
dollars, to be paid to the said Linus M. Price, his certain attorneys, 
successors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hund red and eighty-five. 

Whereas lately at a circuit court of the United States, within and 
for the district of Massachusetts, in a suit in equity depending i in said 
court between the said Taunton Savings Bank, complainant, and the 
said Linus M. Price, receiver, defendant, decree was rendered against 
the said complainant and the said complainant having obtained an 
appeal to remove the said cause to the Supreme Court of the United 
States to reverse the decree in the aforesaid suit, and a citation 
a to the said defendant citing and admonishing him to be and 
appear at a Supreme Court of the United States to be holden at 
W bla on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
complainant shall prosecute its said appeal to effect and answer all 
damages and costs if it fail to make its plea good, then the above 
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obligation to be null and void; otherwise to remain in full force. 
and virtue. 


Lar i eel ia ie a ih be elle a os eink, 


TAUNTON SAVINGS BANK, 
By HENRY R. WOOD, Treas. 

JOHN E. SANFORD. 

GEO. M. WOODWARD. 

HENRY R. WOOD. 


Signed, sealed, and delivered in pram of— 
WM. E. HART. 


Approved: 
Le BARON B. COLT, 
U. 8S. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
Clerk U.S. C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C. C. U.S. No. 1199. The 
Taunton Savings Bank, appellant, vs. Peter Butler, receiver of the 
Pacific National Bank of Boston. Filed November 6, 1885. 


TRANSCRIPT OF RECORD, 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


WD 


gu tg 
No.4 


pers ») ) : i * Ste 


US. 


PETER BUTLER, RECEIVER OF THE PACIFIC NATIONAL’ ~ 
BANK OF BOSTON. | é 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR ~ 
THE DISTRICT OF MASSACHUSETTS. | 


FILED JANUARY 4, 1886. 
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obligation to be null and void; otherwise to remain in full force 
and virtue. 


TAUNTON SAVINGS BANK, [1.8] 
By HENRY R. WOOD, Treas. he a 
| JOHN E. SANFORD. pay 
GEO. M. WOODWARD. s 
: HENRY R. WOOD. Ea 
Signed, sealed, and delivered in presence of— 


WM. Ek. HART. 


Approved: 
Le BARON B. COLT, 
U.S. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the United States for the 
| first circuit and district of Massachusetts. : 

Attest: JOHN G. STETSON, | 
| Clerk .U. S. C. tr, Mass. Dist. 


Endorsed on. cover: Massachusetts C. C. U.S. No. 1199. The 
Taunton Savings Bank, appellant, vs. Peter Butler, receiver of the ‘ 
Pacific National Bank of Boston. Filed November 6, 1885. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT | OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No, 12438- §22 


THE TAUNTON SAVINGS BANK, PLAINTIFF IN ERROR, 
US. 


PETER BUTLER, RECEIVER OF THE PACIFIC NATIONAL 
BANK OF BOSTON. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 


on ney eer ren tne ae -- = 4 - _——— + 0 Se Ne TE TNS EEE enn ee - a . — ee ee _ —— 
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1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, Greeting : | 

[Seal of the Circuit Court, Mussachusetts. ] 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you 
between Linus M. Price, of Newark, in the State of New Jersey, a 
citizen of said State, receiver of the Pacific National Bank of Boston, 
plaintiff, and The Taunton Savings Bank, a corporation duly estab- . 
lished by law of the State of Massachusetts, defendant, in an action 
of contract, a manifest error hath happened, to the great damage of 
the said defendant, as by its complaint appears, we, being willing 
that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if Judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and_ proceedings afore- 
said, with all things coneerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done herein to correct that error what of right 
and according to the laws and custom. of the United States should 
be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eighth day of September, in the year of our 
Lord one thousand eight hundred and eighty-five. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— 
Le BARON B. COLT, 
Judge U.S. Circurt Court, First Judicial Circuat. - 


a 


2 Circuit Court of the United States. 
District OF MASSACHUSETTS, ss: 


And now, here, the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court 
of the United States in and for the district of Massachusetts, have 
hereto set my hand and the seal of said court this fifth day of Oc- 
tober, A. D. 1885. | 

[Seal of the Circuit Court, Massachus tts.] 
JOHN G. STETSON, Clerk. 
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O Declaration. (Filed with Plaintiff’s Writ.) 


UNITED STATES OF AMERICA, | 

Massachusetts District, j : 

At a circuit court of the United States for the first cirenit begun 

and holden at Boston, within and for the district of Massachusetts, 

on Friday, the fifteenth day of May, in the year of our Lord. one 

thousand eight hundred and eighty-five, before the Honorable Le 
Baron B. Colt, circuit judge. 


- Se ° 


Linus M. Price, of Newark, in the State of New Jersey, and a Citi- 
zen thereof, as he is Reeeiver of the Pacific National Bank of Bos- 
ton, Plaintiff, 

| es 

THe Taunton Savines Bank, a Corporation duly established by 
the laws of the State of Massachusetts, and having its usual place 
of business at Taunton, in the District of Massachusetts, De- 
fendant. | 

[In an action of contract. 


4 Plaintiff says that the Pacific National Bank of Boston here- 

tofore, and prior to the acts herein mentioned, was duly organ- 
ized and authorized to do business as a national bank or banking as- 
sociation under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured bya pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” ap- 
proved on the 5d day of June, A. D. 1864, and which said provis- 
ions are embraced in title sixty-two of the Revised Statutes of the 
United States, located and having its banking house at Boston, in 
— State of Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negotiable paper, and 
generally to transact the business of a national banking association, 
as authorized by the aforesaid act of Congress; that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of May, A. D. 1882, large debts and habilities, and 
that, to wit, on the 22d day of May, A. D. 1882, the Comptroller 
of the Currency of the United States was satisfied from a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as “aforesaid, did, to wit, on the 22d 
day of May, A. D. 1882, and as authorized and empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,’ approved on the 30th day of June. A. D. 1876, 
duly appoint the said Linus M. Price receiver of all the property, 
books, records, and assets of the said banking association, as is 
provided by law. And the said Linus M. Price accepted said ap- 
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pointment and duly qualified as such receiver aforesaid, and exe- 
cuted such bond and with such surety as required by the laws 
of the United States and approved by said comptroller; and which 
said appointment more fully appears by a copy thereof hereto 
annexed, marked “Schedule A,” or to the original of which, ready 
to be produced in court, the said plaintiff craves leave to refer; that 
thereupon the said plaintiff, under the direction of the said comp- 
troller, took possession of the books, records, property, and assets of 
every description of the Pacific National Bank of Boston aforesaid, 
and has ever since been, and is now, engaged in collecting and con- 
verting the assets thereof and discharging in other respects the lawful 
duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
Ing association are insufficient to pay and satisfy on ig and lia- 
bilities contracted as aforesaid, and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said Comptroller of the 
Currency did ascertain and determine, upon data satisfactory to him, 
that the assets and credits of said association were insuflicient to pay 
its said debts and liabilities, and that, in order to provide the 
money necessary to pay said debts and Habilities of said asso- 
ciation, It was necessary to enforce the individual lability of the 
shareholders of said association, as provided by the aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151] 
U. S. Rev. Statutes); and that said comptroller, in pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November, 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ae- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully appears by a copy of the order making the same 
hereto annexed, marked “Schedule Bb,’ or to the original thereof, 
ready in court to be produced and to which the said plaintiff craves 
leave to refer. 

And the said plaintiff further avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against 
the said shareholders, including the defendant, to enforce their said 
personal liability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
us may be necessary to enforce against each and every shareholde1 
of the said association, equally and ratably, his or her personal la- 
bility as such shareholder, in manner and to the extent provided 
by the twelfth section of said act (section.5151 U.S. Rev. Statutes)— 
that is to say, the rate of one hundred per cent., hereinbefore 


specified. 
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And the said plaintiff further avers that the said defendant was, 
at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its ¢: ipital stock to the amount of two hun- 
dred shares, of the par value of one hundred dollars per share, and of 
the aggregate value at par of twenty thousand dollars, and held, or 
was entitled to hold, in its possession or control the usual stock certifi- 
cates, as such shareholder in said banking association, and that, to 
wit, on the first day of December, A. D. 1582, the said plaintiff made 
demand in writing upon the said defendant as such shareholder for 

payment of Pthe sum of twenty thousand dollars, the amount of 
the order of the Comptroller of the Currency, hereto annexed 
and marked “Schedule B,” as aforesaid. 

And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now is indebted and liable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at’ the 
time of the declared insolvency, failure, and suspension of said 
banking association as aforesaid, and which said lability or in- 
debtedness of the defendant amounts in the whole to the sum of 
twenty thousand dollars, which said sum of money so due, owing, 
and payable to the said plaintiff as receiver aforesaid, though often 
requested, the said defendant has not paid the same, or any part 
thereof, but has wholly neglected and refused, and still does neglect 
and refuse, so to do. 

The defendant owes the couraged the said sum, with interest thereon, 
which is demanded. 

To the damage of said plaintiff, as he says, the sum of forty thou- 
sand dollars. | 


SCHEDULE A. Referred to in foregoing declaration. 


WasHINGTON, May 22, 1882. 


W here: is 1t appears from the report of proceedings of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massachusetts, at a meeting 
held on May 20, 1882, that the said bank is insolvent, and being 
satisfied that the said bank is insolvent and unable to pay its just 
and legal debts: 

Now, therefore, I, John Jay Knox, Comptroller of the Currency, 
in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 30, 1876, do hereby appoint Linus 
M. Price receiver of the Pacific National Bank of Boston, with all the 
powers, duties, and responsibilities given to or im posed upon a re- 
ceiver under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. : 

In witness whereof [ have hereunto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 


5 said assessment so made as aforesaid under and by virtue of 
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ington, in the District of Columbia, this twenty-second day of May, 
A. "D 1882. 3 
[L. s.] (Signed). = = JOHN JAY K NOX, 


Comptroller of the Currency. 


ScHEDULE Bb. Referred to in foregoing declaration. 


In the Matter of “Tue Pactric Nationat Bank or Boston,’ 
MASSACHUSETTS. 


To all wht it may concern: 

This is to certify that I have taken an ace ounting of the condition 
of the estate of the Pacific National Bank of Boston, Massachu- 
setts, aforesaid, and of its assets and liabilities, and I do find and 
determine, upon data satisfactory to me, that in order to provide 
the money necessary to pay the debts of said association it is neces- 
sary now toenforce, to theextent hereinafter mentioned, the individual 
liability of the shareholders of said association provided for by the 


twelfth section of the act of Congress, entitled “An act to provide a 


national currency,” approved June 3, 1864, and by sect. 5151 of the 
tevised Statutes of the United. States, approved June 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the said 
acts, I have made, and hereby order and make, an assessment or requl- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
in the said association held or owned by them, respectively, at the 
time of its failure or suspension, and I direct Linus M. Price, receiver, 
heretofore ap pointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
individual liability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D. 1882. : : 

[L. s.] (Signed) JOHN JAY KNOX, 
| Comptroller of the Currency. 


6 The writ in this cause is dated the fourteenth day of March, 
A. D. 1883, and was duly entered at the May term of this 
court, A. D. 1883, when and where the parties appeared by their 
respective attorneys. 
This cause was thence adiined' from term to term to the May 
term, A. D. 1884, when, on the sixteenth day of June, the following 
answer was filed: 


Defendant’s Answer. (Filed June 16, 1884.) 


And now comes the said defendant, and, for answer to the said 
plaintiff’s writ and declaration, denies each. and every allegation 
therein contained; and this denial is intended to apply to all the 
allegations regarding said plaintiff’s appointment and authority as 
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receiver as well as to all other material allegations in said writ and 
declaration contained. 

And, in addition to such general denial, the defendant further 
denies that at the time of said alleged insolvency, failure, or suspen- 
sion of said national banking association and of said alleged decision 
and order of the Comptroller of the Currency it, the said defendant, 
was a shareholder in said banking association, or held, or was en- 
titled to hold, any certificate or certificates of any shares of its capital 
stock. 

And the defendant further denies that any such shares or certifi- 
cates of stock as were issued to or held by it, if any such there 
were, were ever legally or properly issued, or were ever valid or 
existing shares or certificates of stock. And it says that such shares 
or certificates of stock, if any there were issued to it, or held by 
it, were illegally issued in violation of law, and cannot therefore 
form the basis of any liability to assessment or other personal Ma- 
bility, as claimed by said plaintiff. 

And, further answering, the defendant says that the assessment 
upon si aid stock or shares set forth in the plaintiff’s declaration, if. 
any such was ever made, was an unlawfal and void assessment, and 
that no action lies to recover the same by sald plaintiff. 

And, farther answering, the defendant says that in the month of 
January, 1882, it received notice and information from the Comp- 
troller of the Currency of the United States and his agents, then 
being in the lawful possession of said bank and all the assets, rec- 
ords, and books of account of said banking association, with the 
duty imposed upon them to ascertain and report the standing and 
condition of said bank, that said bank was insolvent; that its capi- 

tal stock was wholly lost; that the debts and labilities thereof 
7 were greater than the whole amount of its assets and its cap- 
ital stock, and that said bank must pass into the hands of a 
receiver, and the payment of an amount equal to his capital stock 
in said bank at its par value would be then demanded of each stock- 
wt under the provisions of section 5151 of the Revised Statutes 

f the United States, and enforced under the provisions of section 
5084 of said statutes, for the payment of said debts and Nabilities, 
unless said stockholders would voluntarily pay such amount, to be 
applied as aforesaid, thereby relieving themselves from any further 
liability under said section 5151 of the aforesaid statutes. Where- 
upon the defendant, relying upon such representations and assur- 
ances of said comptroller and his agents aforesaid, voluntarily 
paid, upon each and every share of the capital stock of said associ- 
ution owned by it, a sum of money equal to the par value of each 
of said shares, for the purpose of paying, and which was applied in 
payment of, the debts and liquidating the labilities of said associa- 
tion, whereby the defendant fully satisied and discharged all the 
liability imposed upon it by said section 5151 of said statutes 
and became fully discharged from the Hability set forth against it 
in the plaintiff’s declaration; and in consequence of which payment 
the defendant says that the said Comptroller of the Currency had 
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no power or authority to make, order, or levy any such assessment 
as is described in said declaration. 

And the defendant, further answering, says that it has fully paid, 
satisfied, and discharged the alleged claim and lability set forth 
against it in the plaintiff’s declaration. 

And the defendant, further answering, s that in January, 1882 
the stockholders of said association eokaedaells made an assessment 
upon all the shares of stock by them held therein, to the amount of 
one hundred per centum upon the par value thereof, which said 
assessment upon the shares held by the defendant was paid by it, 
and the money so paid appropriated to the payment of the debts of 
said association, whereby the defendant was discharged from the 
liability set forth in the declaration, and said comptroller deprived 
of the power to make or order any such assessmént as is described 
in the deelaration. ee 

And, further answering, the defendant says that in the month of 
September, in the year 1881, an attempt was made by the directors 
of said banking association to increase its capital stock to one million 
dollars by the issue of 5,000 shares of new stock; that said attempt 
was never carried out or perfeeted; that new stock in-said banking 
association, with a capital of one million dollars, was never issued, 
but that certain other so-called new stock was fraudulently, trregu- 
larly, and illegally issued, and that in ignorance of the facts the 
defendant became the holder of some of said so-called new shares; 
that the defendant was induced to become the holder of said so- 
called new stock by fraud, and by being induced to believe, and 
believing, that the same was regularly and legally issued to the 
amount of 5,000 shares ($500 000), and that at the time of such issue 
said bank was solvent; whereas in fact said shares were not issued 
to said number or amount, nor in conformity to law, and said 

bank was then deeply : and wholly insolvent. 
8 And, further answering, the defendant says that whatever 

cause of action ever existed upon any such shares of stock 
as are described in said declaration existed upon stock held by the 
defendant as executor,administrator, guardian, [or] trustee, and that 
this defendant in said capacity has not in its hands any assets with 
which to pay said assessment, or any part thereof, and that this de- 
fendant is not personally Hable therefor. 


_ By its attorney, BENJAMIN N. JOHNSON. 


‘This cause was thence continued to the October term, A. D. 1884, 
when, on the eleventh day of November, the following agreement 
was filed : 


Agreement to Waive Trial by Jury. (filed November 11, 1884.) 


In the above action the parties thereto waive a trial by jury and 
agree that said action be submitted to the court. 
A. A. RANNEY, 
3 Attorney for Plaintiff: 
BENJAMIN N. JOHNSON, 
Attorney for Defendant. 
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This cause was thence continued to this present term, when, on 
the third day of September, A. D. 1855, the same comes on to be 
heard and is fully heard by the court. Thereupon the court make 
their findings of facts in this cause and direct that thesame be filed 
as of September 8, A. D. 1885, and the same are filed accordingly as 
follows : | 
v Findings of Facts by the Court. (filed as of September 8, 1885.) 


The court makes the following findings of facts—Le Baron Bb. Colt, 
circuit judge: 
Statement of Facts Found by the Court. 


The Pacific National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and located in Boston. Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 2,” 
are hereto annexed. 

The capital stock was fixed in suid articles of association «at 
$250,000, with the right to increase the same to a sum not exceed- 
ing $1,000,000. The capital of $250,000 was paid in cash, and said 
bank commenced and continued the: banking business with that 
eapital until the eighth day of November, 1879, when its capital was 
increased to $500,000, and the increase paid in in cash, and said bank 
continued its business until on or about the thirteenth day of Sep- 
tember, A. D. 1881, when certain proceedings were had with reference 
to a further inerease of the capital stock to $1,000,000. These pro- 
ceedings were as follows: A vote was passed at a mecting of the 
directors of said bank held in Boston Sept. 18, 1851, increasing the 
capital stock to $1,000,000, a copy of which record of the meeting 
is hereunto annexed, marked “ Exhibit.3.” 

The board of directors consisted at that time of twelve persons. 

A notice of tne passage of that vote was sent by the cashier of 
said bank to each stockholder, a copy of which is hereunto annexed, 
marked “ Exhibit 4.” | 

The whole amount of the increase of capital to $1,000,000, being 
$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 

whole amount of such proposed increase of the capital to 
10 $1,000,000 had been paid in; and the comptroller never issued 

a certificate stating that said capital stock had been increased 
to the amount of $1,000,000, voted on said thirteenth day of Septem- 
ber, 1881, as hereinbefore stated; nor did said comptroller ever certify 
his approval of such increase, or that it had been duly paid in as a 
part of the capital of said association, and no action was taken by 
him respecting any increase of stock from that of $500,000, except as 
hereinafter stated. 

Only $461,300 of said proposed increase of $500,000 was ever 
subscribed, taken, or paid in, all of which was paid in prior to Nov. 


PETER BUTLER, RECEIVER, &¢. 9 


he 1881, and was used 1 in the general business of the bank with: 
ts other funds. | 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and Habilities, suspended payment thereof, 
failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly 2 examiner of national banks, 
having made an examination of said bank, reported its condition to 
the C ‘omptroller of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge and_ possession of said bank and 
all its funds, assets, records, and books by said comptroller. Said 
bank remained under the exclusive charge and in the possession of - 
said Needham, with its doors closed to business, until on.or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
ceived or oie out on account of the bank, except under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the possibility of reorganization; * * * the stockhold- 
ers must,in any event, for the time being, sink their entire capi- 

tal. * * * My view of the situation, from the first, has been 
i] of the most serious character. Much of the paper upon which 

reliance is placed to me looks doubtful, and I am yet to be con 
vinced that the losses may not approximate $1,750,000, possibly 
more. 

A copy of said report, except the schedule nine to it, Is an- 
nexed, marked “ Exhibit 5.” | 

Dec. 13, 1881, the comptroller sent-a letter to Needham, a copy of 
which is hereunto anne xed, marked “ Exhibit 6.” 

Dec. 14, 1851, Needham re ae by letter, a copy of which is here- 
unto annexed, marked “Exhibit | | 

A copy of the resolution nacied by the directors, and forwarded 
to the comptroller, Dec. 14. 1881, and referred to in Needham’s said 
letter of Dee. 14, 1881, is hereunto annexed, maked “ Exhibit 8.” 

During the suspension of said bank, viz., Dec. 15, 1881, the direct- 
ors of said bank passed the following vote, viz: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased 
to one million dollars, and that stockholders of this date have the 
right to take the new stock at ia in equal amount to that held by 
them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of. said new stock has been taken and 
paid in; : 
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And whereas $38,700 thereof has not been taken and paid in: 

Voted, That said $38,700 of said stock be. and is hereby, can- 
celled und deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,500. 

Voted, ‘That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
lis certificate of said increase to this association according to law. 

On the same day J. M. Pettengill, cashier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the eashier, viz: 


12 Pactric NATIONAL BANK OF Boston, 
| December 15, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

It is hereby certified that the capital stock of “ The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
[and] sixty-one thousand three hundred dollars. 


[SEAL. | J. M. PETTENGILL, Cashier. 


Which was accompanied by a copy of the foregoing vote of the 
directors passed Dec. 15, 1851; upon the receipt of “whic h the comp- 
troller, Dec. 16, 1881, sent to the directors of the bank the following 
certificate : 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W AsHinaton, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston,” Mass., has been increased in the sum of four hun- 
dred and sixty-one thous: and three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston,” Mass., aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand 
three hundred dollars; that said increase of capital has been 
paid into said bank as a part of the capital stock thereof, and 
that the said increase of capital is approved by the Comptroller of 
the Currency. 

In witness whereof | hereunto affix my official signature. 

[ SEAL. ] JOWN J. KNOX, 
Comptroller. 
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There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: 


15 WASHINGTON, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,800) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 


‘vised Statutes of the United States, to pay the deficiency in its capi- 


tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5254 of the Revised Statutes of the United 
States. | 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of W reg and District of Columbia, 
this sixteenth day of December, A. D. “1881. | | 

[SEAL.] | | JOHN JAY KNOX, 
| Comptroller of the Currency. 


And at the same time forwarded a letter to Examiner Needham as 
follows, viz: 
3 WASHINGTON, Dec. 16, 1881. 
Sir: Your letter of the 14th inst. is received and contents noted. I 


have this day transmitted to the directors of the Pacific National 


Bank of Boston my certificate of approval of the increase in its capi- 
tal stock, thus making the aggregate capital $961,300, upon which 
an assessment of 100 per cent. has just been orde red. 

You will please remain in charge of the bank, either in person or 
by a representative (Gf the latter your clerk should be selected), 
until the full amount of the assessment shall have been paid in, re- 
porting to me from time to time the progress made in this direc- 
tion. 

Very respectfully, JNO. J. KNOX, 
Comptroller. 


Daniel Needham, national bank examiner Boston, Mass. 
On Jan. 10, 1882, during the time of the suspension of said bank 
the stockholders held their annual meeting, being the only 


14 meeting of the stockholders held since Jan. 11, 1581, the 
notice of which was as follows: 
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Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 Devonshire street, on 
Tuesday, Jan. 10, 1882, at 11 o’clock a. m. 

J. M. PETTENGILL, Cashier. 


Which was duly published in the Boston Daily Advertiser. 


A copy of the record of said meeting is annexed, marked “ Ex- 
hibit 9.” 

The total amount paid in by the stockholders on the assessment 
agreed upon at said meeting [of] Jan. 10, 1882, was $742,800, and 
was all paid in prior to May 20, 1582. 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank,, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying 
debts and expenses, until the twentieth day of May, 1882, but made 
no losses on new loans during that period. The bank was closed to 
business on ‘said May 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the plaintiff, was ap- 
pointed receiver thereof by the Comptroller of the Curreney, and 
has ever since been in charge of said bank and its assets, books, — 
papers, and records. | 

Record of directors’ meeting, Nov. 19, 1581, 1s annexed, marked 
“Exhibit 10.” : 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 11.” 

The report of Needham to the comptroller, dated March 11, 1882, 
embracing Needham’s letter to the directors and their reply, is an- 
nexed, marked “ Exhibit 12.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the comptroller, was forwarded to him, a 
copy of which is annexed, marked “Exhibit 13.” 

The reports of Needham and directors in this statement 

15 state correctly the assets and lability of the bank at the time 

reported, but the assets did not prove of the value therein 
stated. | 

The amount due depositors March 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1882, was $2,358,617.21. The amount due depositors May 20, 1882, 
was $2,092,957.82, of which $62,693.40 is due to new depositors. 

The receiver had realized from the assets of the Pacific National 
Bank that came into his possession, in cash, $185,266.84, prior to June 
23,1583, and the best judgment he could form June 23, 1883, of the 
value of the remaining assets was $290,000; the nominal value of the 
assets which came into his hands at the time he took possession of 
the bank was about $3,400,000; the actual value of the same assets 
was less than $500,000; the amount of the liabilities of the bank at 
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the time he took possession, on the twenty-third day of May, 1882, 
was $2,400,000. 

The assets which were in the bank Nov. 18, 1881, came into the 
receiver's hands when he took possession of the bank, except such 
as had been collected and applied to the payment of the debts and 
expenses of the bank and such as had been surrendered on com- 

promise in settlemert of doubtful assets. 
16 The bank on resumption failed to secure again the confi- 
dence of the business community ; they found that they could 
do, and did in faet do, very little business i in banking, the bank being 
compelled to have a rediscount at other banks of all paper dis- 
counted by it in order to put it in funds with which to meet present 
liabilities. 

“On September 15, 1881, and long before that date, the surplus 
and undivided profits of said bank then and for some time there- 
after nominally standing upon the books of said bank had been 
in fact exhausted, and the capital stock of the said bank had 
been wholly lost through losses by bad debts and by loans im- 
providently made by said bank; * * * in fact, the bank at 
that time had lost its entire capital and was .then insolvent; 
* * * said bank when it suspended or failed, Nov. 18, 1881, 
was deeply and hopelessly insolvent; * * * on-Sept. 18, 1881, 
the directors voted an increase of the capital stock, the old stock- 
holders having the right to take up the new stock at par; the 
actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461, 300 : 
* * * the bank after obtaining the sum of $461,300 for said 

new stock continued in business till Nov. 18, 1881, when it 
17 failed; at the time of the failure the capital of the bank had 

ail been lost, together with the $461,500 paid in for subserip- 
tions to new stock, that being all which was subscribed for on the 
increase voted Sept. 15, [sa1.. 

An assessment was made by the Comptroller of the C urrency, and 
demand of payment thereof duly made, as is stated in the declaration 
in this action. 

The whole amount collected of the shareholders by voluntary 
assessment, $742,800, was used by the bank to pay its debts to 
creditors. 


Creditors to the amount of $2,104,931.26 signed an agreement of 


extension, a copy of which is annexed, marked “Exhibit 14,” all 
signed before March 18, 1882. | 

‘Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
vregate to 55,000, in which assets were attached to the amount of 
$156,000, and these suits are still pending. To dissolve these attach- 
ments bonds were given by the bank, one March 24, 1882, in the 


penal sum of $25,000; one April : 29,1882, in the penal sum of 


18 $20,000; one March 31, 1882, 1n the penal sum of $30,000. On 
each of these bonds Lewis Coleman and John Shepard were 
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sureties. To indemnify them against lability as such, assets of the 
bank were placed in their hands to the nominal value of $156,000, 
being a part of the $ iesiiabahtdage assets which came into the hands of 
the receiver and are among those classed doubtful by the receiver. 

There are new Habilities contracted subsequent to March 18, 1882, 
to an amount of $200,000 (including the $62,693.40 due new deposit- 
ors), being indebtedness due to individual depositors and to banks, 
and balance dueon notes rediscounted. 

The sum of $645,700 only had been paid on the volunte ary assess- 
ment voted at the meeting of Jan. 10, 1882, before March i8, 1882, 
and $99,100 was paid in ad lition thereto after that date, and ‘before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
mee ting has never been paid. 

Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exbibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to creditors of the bank. 3 


9 Exhibits Annexed to Findings of Facts by the Court. 
EXHIBIT 1. 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national b: anking associations, approved 
June 22d, 1874, ‘and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following articles of association : 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.’ 

Second. The place where its banking house or office shall be lo- 

cated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 

Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons—Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses B. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner I. Benyon— 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
their suecessors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day it may be held on any ‘other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 
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3 be prescribed by the board of directors not inconsistent with 
20 the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

Fifth. The capital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes. to any sum not 
exceeding ten hundred thousand dollars; and in the case of the 
increase of capital of the association each stockholder shall have 
the privilege of subseribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock is 
increased. 

Sixth. The board of directors (a majority of “hen shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a-two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president,-who shall also 
be a member of the board of directors, and to elect or appoint a 
cashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. ‘They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner.in which such inerease shall be made, and gen- 
erally to do and perform all the acts that it may be legal fora board. 
of directors to do under the Revised Statutes aforesaid; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 

prohibit, if the directors shall so determine, the transfer of 
21 stock owned by any stockholder who may be liable to this as- 

sociation, either as principal, debtor, or otherwise, without 
the consent of the board. 

Seventh. This association shall scnitinue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Eighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
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Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 
In witness ‘whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 
LEONARD WHITNEY, Jr 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES B. TOWER. 
EDWIN RAY. 
EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


Exnipir 2. 
By-Laws of the Pacific National Bank. 
Elections. 


— Secrion 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at its banking 
house on the second Tuesday 6f January of each year between 
22 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 

lication in some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, 
certify under their hands to the cashier the result thereof and the 
names of the directors elect. 

Sec. 2. The cashier, upon receiving the certificate of the judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. | 

Sec. 5. If for any cause the annual election of directors should 
not be held on the day above named, the board shall order the elee- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- | 
ments of sect’s 1 and 2. . 


| Officers. 

Sec. 4. The officers of this bank shall be a president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. 

Sec. 5. The president shall hold his office, unless he shall resign 


‘or become disqualified, for the current year for which the board, of 


which he shall be a member, was elected. In case a vacancy shall 
occur In the board of directors during the current year it shall be 


filled by the board. 
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Src. 6. The cashier and subordinate officers shall be appointed to. 


hold Dict offices respectively during the pleasure of the board. 

Src. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfuily 
apply and account for all such moneys, funds, and valuables, and 

deliver the same, on proper demand, to the order of the 
23 directors of the boards, or to the person or persons authorized 
to receive them. | 

Set. 8. The teller shall be responsible for all such sums of 
money, property, and funds of every. description as may from 
time to time come into his possession as teller, and shall give bonds, 
with satisfactory security, in the penalty of ten thousand dollars 
($10,000) conditioned for the faithfuland honest discharge of his duties 


as teller, and that he will faithfully appply, account for, and pay over 


all moneys, property, and funds of every description that may come 

into his hands by virtue of his office as teller to the order of the 

directors, or to such person or persons as may be authorized to de- 

mand and receive the same. ‘The book-keeper and ali other officers 

and clerks shall give bonds, with security, in such sums as the 

board may require. | 
Seal. 

Src. 9. The following is an impression of the seal adopted by the 
directors of this bank : 

(IMPRESSION OF SEAL.) 
Conveyance of real estate. 

Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 

Increase of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 


it shall be the duty of the board to notify all the stockholders of the- 


same and cause a subscription to be opened tor such inerease, and 
cach stockholder shall have the privilege of subseribing for such 
number of shares of new stock as he may be entitled to subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder should fail to subscribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


24 Business of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
ieaabars. sh: ill determine of each day in the year excepting Sundays 


and legal holidays, 
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Minutes. 


Sec. 13. The articles of association of this bank and the returns 
of the hw ie of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be ‘recorded by the 
cashier. | 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. 

Sec. 15. Certificates of stock signed by the president ‘and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


ix penses. 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


( ‘ontracts. 


Sec. 17. All contracts, checks, drafts, certificates of deposit shall 


be signed by the president or cashier. 


Examination. 


Sec. 18. There shall be appointed by the board every six months, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty 1t shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 

balances on the general ledger, for the purpose of ascertaining 
25 whether or not the books are correctly kept, and whether or 

not the bank is in asolvent condition and ean properly pay 
dividend. The result of said examination shall be reported to the 
board at the next regular meeting. 


Meetings. 
Sec. 19. The regular meetings of the board shall be held on such 


days as the directors may determine. Special meetings may be 
called by the president or cashier. 
Quorums. 
Sec. 20. A majority of the directors,,including the president, shall 
bea quem to do business. 


Sec. 21. These by-laws may be changed or amended by a vote of 
two-thirds of the directors. 
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EXHIBIT 5. 
Turspay, Sept. 13, 1881. 
Preseut: Messrs. Benyon, Coleman, Dyer, Shepard, Cassidy, Whit- 
aker, March, and i owle. 
Discounted notes per record 51, Nos. 139 to 168, were approved. 
Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest: J. M. PE'TTENGILL, Cashier. 
Eexuipir 4. 
A. I. Benyon, president. - J. M. Pettingill, cashier. 


Paciric NATIONAL Bank, 105 Devonsutre STREET, 

Boston, Sept. 15, 1881. 
Ata meeting of the directors of this bank, held this day, it was 
“Voted, That ‘the capital of this bank’ be increased to one million 
dollars, ‘and that stockholders of this date have the right to take the 

new stock at par in equal amounts to that now held by them.” 
26 Subscription to the new stock will be payable October 1st. 
Parties desiring to anticipate payment will be allowed inter- 
est to that date at four per cent. per annum. - 


J. M. PETTINGILL, Cashier. 
EXHIBIT 5. 
Report of Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2373. 


Examiner’s report of the condition of the “ Pacific National Bank, 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. 


A. I. Benyon, president. | J. M. Pettengill, cashier. 
Resources : 
Dollars. Cts. 
1. Notes and bilis discounted .......T. -u 2s... 4156, 300 27 
III iin iris 36 ks eee en eee sa we 26,539 55 
3.. U. S. bonds to secure circulation -._..--.------~ 500,000 00 
4. U.S. bonds to secure deposits --_.--_.---_- Poles 7 
5: U. @ tem O08 TR. te a a 
6. Other stocks, bonds, and mortgages --_------~~- 
, : See general remarks. 

7. Due from app'd reserve agents, viz....._.-.-.--- 273,900 00 
8. Due from other national banks _.__._._-_-.-... 151,700 43 
9. Due from State banks and bankers -.._- Rs aes 4.322 84 

10: Benking howe. oo en ok $ | 


11. - Gihor rent omiate a 
12. Furniture and fixtures___- .--- 


13.: Current expenses_4@........--- $22 222 73 
34, Tee DOE 6 os a 289 62 
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Dollars. Cts. 
ADs IE PR i tite ens Hen whee 8,593 75 
PRO ue ee a crenata ene 09,401 54 
. 16. Cheeks and other ca ish eee ROSE 1,466,248 84 
27 17. Exeh’s for C. H., includ’g gold ch’ks..-- 
18. Bills of other national PRDES se ue 9694 O00 
LD. S5stie OP ORR ee oe BOE SOR | 
20. Fractional currency (includi’g nickels a ice a a oedien 
21. Specie, viz:. 
ee CU ie ie oo eis Ae 3,049 6S 
Re NN i ail ie i tics dhek eu secaask 
Gold treasury notes___----.--- 
3,049 65 
22. Legal- tender notes geo a a mala a Ja 
23. U.S. cert’s of dep. f for r legal iidiee 
24. 5 p..c. red'n fond with Treas. U. 8. ............ 13,500 00 
2b, Other fis Wit Ss rene. 2... ek 
NOE ERI ois ei ee i oe i aera s 63511 19 
OG a sedis Scab il sib mtiatak Wi RAI ee Rae 6,709,709 44 
Liabilities: : 
b> Gad SE NE Oe cues Cte wna babies ripe OO 
New ss sid PFI US 8 AOA PO RE 8 SRE nO oy Be 461,570 OO 
Fo TAS TON se cick ses gk ag igs we tee et 74,142 82 
Ss UN re $65,135 67 
RC ae ws cae ees 7 
Fe | pean sete kn “MG ieee eee 
6. Prema ives. . os rae inde sounen eis . 
7: DOG BO ii acs ee 7,080 O05 
12.215 72 
8. Circulation received ........ ..-: S450,.000 OO 
On hand and returned___--- --_- 
450,000. 00 
9. State bank circulation outstanding__..._2-~ 2 
RAD, SE PNCICRINA SURI ish esta tds wdnsins eiecac nce 435 00 
11. Individual deposits, viz: 
Subject to cueek 5.2. ot — $1,062,540 10 
: Demand certif’s........:-.... 1,695,500 35 
iumecertificadtes....... .-. .... 
‘Certified cheeks... 
| CAB OE ss Ce as a | i. 
| : 2,798,140 OO 
| 28 12. United States deposits..... 2... _- uh al 
| 15. Deposits of U.S. disbursing officers -_-_ —_.. 
[4 Soe tp ape Se es 1,473,240 18 
| ». Due to State banks and bankers____._.__._ .__. 137,695 18 
| 16. Notes and bills rediscounted _-___...-.....--.. 685,589 61 
| 1. S516 DAVAING: sik ew a ow Sere el aA UH Sle oer NRT 
| PU ha nial 6 ba ease oe 96,879 48 


pte 
phe 


if a ee ae Od hs AB ie es sav beimaitbioe $6,709,709 


, 
a 


Fen geretn eee 
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Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 
surplus, $14,239.48. 


Loans and Discounts. 


On paper with two or more individual or firm names_ $2,265,815 17 
On single-name paper (one person or firm), aan 


ORY SRCUEI oc ence euna eee een ne 301,518 35 
On mortgages and other real estate security........ . 202,609 17 
On U.S. bonds payable on demand-___---__--_--- | | 
On other stocks, bonds, ete., payable on dem: a... | 566,807 58 


Pe Ri ae eae 


Included in the above are— 
Bad debts, as defined in section 5204 of the Revised 
entities 08 GHG U.P cc ae adoes | aie 
Other suspended and over-due ic 341,095 87 
Liabilities of directors Gndividual and firm) as payers. 204,747 50 


Loans exceeding the vga prescribed by section 5200 of the Re- 
vised Statutes of the U. , VIZ: | 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy kk. Rk. bonds, 
$100,000 ; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. 
29 General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. | Geo. N. March. 
E. M. Fowle. | Lewis Coleman. 
Arthur Seward. | Edwin Ray. 
John E Cassidy. J. WH. Whitaker. 
M. P. Springer. | John Shepard. 
J. HH. Sanborn. A. 1. Benyon. 


In my last examination of this. bank I called espe cial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial crisis, such a system might be 
attended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
eharacter of collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, I saw some of 
the directors, Mr. March and Mr. Whitney, more than any others, 
but to all that I'saw | expressed anxiety for the welfare of the 
bank, on account of its loans based on its credit represcnted by cer- 
tificates of deposit, and the peculiar character of many of its col- 
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laterals, about which I knew nothing, and urged the importance of 
a careful examination of the paper and securities of the bank and 
of the president’s manner of doing business. The gentlemen that I 
saw all assured me that my urgently expressed requests should be 
comphed with, and I felt comparatively easy, for I knew that my 
examination had been thorough, and, if the loans were good, the 
bank was in a healthy and prosperous condition. 

The promises made, however, were never kept ; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. March, who is still one of the board of directors, if the exam- 
ination by the directors had been made, he replied that it had not ; 
that the directors met fer the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion,” and said, “If the directors cannot trust the 
thorough examination of Col. Needham, I will resign.” Other con- 
versations between a member or members of the board and the pres- 
ident was had on this matter, and the examination was abandoned. 
I replied to Mr. March in language substantially as follows: The 
responsibility of the bank is upon the directors, and they. can never 
shield themselves by placing it upon the. president. 

Had the examination of the directors been made, the 
30 character of the collaterals and the system of doing business 
by the president would have unquestionably been changed, 

and the result would have been different. 

In reading the reply of the president to the letter of the Comp- 
troller of Feb. 19th, I find that he promised to comply with the 
express wishes of the comptroller, but 1t was in promise alone that 
the comphance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and ereater extent, _ 
the ambition of the president t seemed to be not so much security ¢ 
how large he could swell his loans with a pledge of the piaimene 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was affected. 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank check signed by John Steward. This check has 
only the signature, no di ate, no amount, and might have been given 
for one thing or another , or, as far as I could see, might have “been 
stolen from a check book. We have written to New York to make 
inguiry, but as yet have no reply. | 

Another instance: Oct. 7th 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called twenty thousand came 
from, [ am as yet unable to ascertain. The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an origi- 
nal debt, and is contrary to the statute. 

One instance more will be enough tv completely establish my 
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charge of reckless management. In October, 1881, the bank loaned 
its credit: to Henry Waterman for one hundred thousand dollars, 
and took for security $143,800 of the stock of the Southern Maryland 
railroad, which has no market value, and is, at the best, a very 
doubtful matter. 

Now, at these times, the bank was absolutely poor, had no money 
whatever to loan, and the only possible advantage it could get was 
the temporay use of the means which its credit thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part ot the president, 
but I lave in vain failed to find one. 

The certificates of deposit, in a large number of instances, repre- 
sent the legitimate deposits of money; many of these draw interest. 
How large a number are certificates representing eredit only J am 

unable to determine, but evidently this amount is of great 
5] magnitude. I enclose herewith paper marked “A,” which 
will show the individual and total certificates issued. 

In the same way, by the issuance of certificates under promise 
that the money should not be drawn fora period of time, although no 
such expression is indicated on the certificate, the bank has carried 
on, within the last eight months, an enormous real estate business, 
to wit : 


Of the Home Savings Bank it has purchased real estate 


i i a lin nbsp 10,000 
From the same bank, inl egtate in Boston... ............ 10,000 
‘rom the same, other item of real state in Boston ....- 4.500 
From the same, Hrench’s wharf...-...........--.....-. 22,(39 17 
From the Mercantile Savings Institution, real estate in 

EES OS __ ET NE OTE een ERE Re SEL OB 40,000 


These are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
Ath, 1881; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 

rectors, no such property was in this bank on the 3dlst of January, 
1881, and he admitted, in all their presence, that the trade was not 
consummated until I ‘ebr uary,18S1,and that the deed was dated back. 
Most of this property 1s subject to mortgages, which the bank must 
carry if it continues to hold, and the bank holds nothing but the 
equities in its assets. oa 

Together with the directors I have carefully gone over the eall 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thous: and dollars, and in marking off what might 
be considered doubtful, we have an aggregate of ne: rly one hundred 
thousand dollars, which would need time and care, and, if it came 
at all—and very likely a large portion of it might—would come 


very slowly. 
This is independent of the one hundred thousand dollars of Horn, 
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to which J have heretofore alluded, and whieh has attached to it 
the blank check of John Steward. 

[In the discounts there appears the enormous aggregate of three 
hundred and seventy-one thousand and ninety-five ;)% “overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand do_lars, at the time.of my January examination. | herewith 
send a detailed statement, marked “ B.”) Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 


The bank has lodged at the Central National Bank of 


( 
7 


Boston, collateral to secure loans amounting to_-~_- $238,502 55 
At the Five-Cent Savings Bank__--....__-_-.2.-._. 107,000 
At Drown, tev] Co 8 a... . 5. spigins aa kein 10,000 
At the Howarad Matioual Bank... ..-..- 0. scious. 115,000 
32 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 
realized to apply to the unsecured liabilities of the bank. 

At the Central National, independent of the indebtedness ack nowl- 
edged by this bank, isa claim of two hundred and fifty thousand dollars, 
dollars, which this bank holds nothing to represent. This claim on 
the part of the Central has the prima facie evidence of the checks of 
this bank on the Eliot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in 
possession of. the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

[ have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. 

The prospect of litigation to establish this question is very good. 

“ Other stocks, bonds,and mortgages” I called attention to In my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet which I herewith send, marked “C.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ D,” which contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtedly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 
creat bulk of the list, to wit: | 


eal “Y 


: 
i: 
| 


bo. 
CV 
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Aug. 9th, 1881. Check on Broadway National Bank, drawn 


by Weeks to the order of Day__------ 10,000 
“19, ’81. Drawn by Weeks to the order of Day ---- 50,000 
Sept. 3, 781. " 4s Rea 25,000 
pov. 16, ‘Si. is | " rane 20,000 
c< ‘< ¢é ‘¢ . ‘6 oe 25,000 
cé 7: ‘é ‘6 c¢ Sat ox 50,000 
abe Gees “ " a iia 50,000 
= A ‘Cheek of Nat’l Seeurity Bank by Weeks | 

fo tuci order of Day... 05. 0~2-4suLn: 20,000 

pie “On North Nat. Bank by Wee ks to the 
Grammor Day. 22.55.0252. si ical dithean 79,000 

es a “On North Nat. Bank-by Weeks to the 
| RIEL ON i ete a ch 30.000 

“ 17, “™ On North Nat. Bank by Weeks to the 
OVGOt ne AY i os ie ee Pa ape: her 877,000 
Agoregating ....3.60 ~~... ENS SN ORT Pee 1 262,500 
Ss) [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and was carried in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 

placed in cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the te mporary fate of the bank. 

The check given on the seventeenth,was a check in settlement, 
and, according t o the books of this bank, represents the entire bal- 
ance due from Weeks to this bank. 

The transaction of taking checks of this bank on the Eliot National. 
bank, and paying in checks drawn on other national banks which 

went regularly through the clearing, had been prosecuted by Weeks, 
to a greater or less extent for a year. During this long time the 
transactions were made to balance every night. The transactions 
began in a comparatively small and, so far as I can see, in an ap- 
parently legitimate way. From time to time they grew until the 
ageregate reached well into a million a day. 

In the earlier history of these transactions, and for a long time 
afterward, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the president, his failure 
would not have occurred. be this as it might, there can be no ques- 
tion as to the illegitimacy of these tranactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to do an immense business, can be assigned for the strange 
conduct in allowing these transactions on the part of the president. 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and, unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds and the stockholders pay in one millien 
more, I would not consider even the possibility of reorganization. 

4—1245 
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I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders who must, 
in any event, for the time being, sink their entire capital; terrible 
for the directors, who had timely warning from the examiner and 
from the honorable Comptroller of the Currency with regard to the 
illegal and careless manner in which the president was conducting 


the business of the bank, and terrible for the business interests of 


society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to the door of the divcatini: who, 
when notice was given, should have persisted in a most rigid exam- 
ination, I come to the cashier. In his custody were the funds of the 
bank. ‘To him was submitted every item intended for the clearing. 

Ile was a man of long experience. He was taken from a 
Od neighboring bank, and the directors were influenced in his 

selection by his reputation of a careful and conservative man. 
No one knew better than he that clearing-house checks always repre- 
sented cash. Out of his hands every day passed the checks that were 
given to Weeks, and it was for him to know whether or not he re- 
ceived an equivalent. 

Could it be possible that for months a business of drawing and 
balancing ehecks on the part of Mr. Weeks could have been con- 
tinued from day to day and a man of long and varied experience, 
like the cashier of this bank, have no suspicion ? If it is possible to 
imagine that, for the nine months of increasing business of this char- 
acter, the cashier had no suspicion on the ninth day of August ,1881, 
when the first check of Mr. Weeks of ten thousand dollars came back, 
there could be excuse no longer; but even then no communication 
was made to a single member of the board of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. 

On the 19th of August a cheek of $50,000 came back, but still not 
a word from the cashier ,and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confidence must begin somewhere; without confidence there 
ean be no credit; without credit there can be no bank; without the 
bank there can be no extended business. The directors had the 
right to confide in their cashier, certainly to the extent that he would 
not accept in exchange for the funds of the bank in the form of a 
clearing-house check « anything that was not the equivalent of money. 
The cashier cannot hide behind the president. He is an indepen- 
dent officer of the bank, and his duties are well and clearly defined. 
Flis trust has been violated, and the im mediate cause of this disaster 
is chargeable to him. | 

The ‘president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 
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pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and perilous business. He knew that making loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, ‘loaning by the hundreds of thousands of dollars on question- 
able security and in a careless manner were all blameworthy and 
reprehensible. He knew that securing tle aaa of a life insurance 

company by taking out life policies on himself and son and 
30 charging the premium of $1,041.05 to the bank was unparal- 

leled in the history of banking. He knew that buying old stone 
taken as debris from city houses and j issuing certificates amounting to 
eleven thousand dollars therefor was monstrous and reckless. He 
knew that continuing to prosecute his business in a manner con- 
demned by the comptroller, and without asking the directors to 
share with him in the responsibility, was high-handed and unjustifi- 
able. There is no excuse for these two high, trusted, executive 
officers of the bank. | | 

The matter is still under advisement: whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The principal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treate d it 
under the head of “On mortgages.and other real estate security.’ 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to determine how much of this 
amount should be treated as “bad debts.” My own judgment is that 
a very considerable amount of the “other suspended and overdue” 
should strictly be treated that way. 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 


Can you give me information on this point, as it is very important 


in the reorganization ? 
Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houses on Madison Square, Boston- ---- 7,500 
Four tonds of Naniasget Co.. .... 5 ee 4,000 
One bond Pleasant Valley & Utah----------.--.--- 1,000 


Taken of stockholder to represent balance due on new 
stock of the bank and standing in theassetsas..-.  ---- 5,000 
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100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- 

tomer can be i a aa i lis ly as vaca otic nal simnven OO 
Three notes of W. B. Worcester, 6,000___..--------- wns LOQee 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ-— 
tion I have to say that on the 26th instant I made a statement 

of the condition of the bank to the directors. This statement 
36 I preferred to put in writing, but as they objected to that, fearing 

it might reach the public and thus prejudice their case, I sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who. had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and ppaagerlo-re with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
dered, to Col. Daniel Needham for his earnest efforts to ascertain the | 
condition of. the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis (¢ Yolem: an, chair- 
man. I take the liberty to incorporate this communication into 
this report. The names of the directors, which will be found 
under the head of general remarks, are among the most honored 
names of Boston’s business men, leaving out the name of A. I Ben- 
yon. My view of the situation from the first has been of the most 
serious character. Much of the paper upon which reliance is placed 
to me looks doubtful, and I am yet to be convinced that the losses 
may not approximate seventeen hundred and fifty thousand dol- 
lars—possibly more. Although it must be admitted that the dis- 
honored checks of Weeks precipitated this disaster, it is to me equally 
clear that the enormous issue of certificates as a matter of credit on 
illegal and questionable loans would have brought ruin in the end, 
and that the end could not be far off. In conclusion I can only 
say I have failed to find an explanation of these strange transac- 
‘tions, and, if not based upon criminality, must be explained by idiocy 
or insanity. I shall advise the Department immediately of the con- 
clusion reached by directors. 


DANIEL NEEDHAM, Examiner. 


To the Comptroller of. the Currency, Washington, D. C. 
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3 3 Exursirt 6. 


OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 15, 1881. 

Sir: | had a conference with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank 

It is proposed to make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is. paid up the 
capital stock will be unimpaired and the bank in possession of 
abundant funds to meet ali their obligations. 

I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. 

Very respectfully, AS: JNO. JAY KNOX, 
: Comptroller. 


Daniel Needham, Esq., 1 nat. ink examiner, 40 Milk street, Bos- 
ton, Mass. : 


EXHIBIT 7. 


Orrict DANIEL NeepuaAM, NATIONAL BANK EXAMINER, 
AS Mink Srrert, Boston, Dee. 14th, 1881. 

Sir: Your letter of the 13th is at hand. | 

In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central Nationai Bank with reference 
to the adjustment of the disputed claim is perfected and an obliga- 
tion is given by the directors guardnteeing a certain amount of 
doubtful paper, which amount is stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as it now stands on the books, would, in 

my judgment, make the bank solvent. 
o8 Many of the directors have the fuil confidence of the pub- 
lic, and, under the conditions I have specified above, I should 
have no doubt of the full ability of the bank to resume. 

In speaking of the present eapital upon which assessment must be 
made, I mean the old $500,000, together with the new $461,500, 
making subject to assessment $961,300. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

Iam gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful im: inagement will undoubtedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval to place my clerk in 
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creditors of the association ; | 
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charge during more or less of the temporary rane IT may make in 
continuing my work of examinations elsewhere. 


Very respectfully, DANIEL NEEDHAM, 
Nat. Bank Examiner. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. | 


Exuipit 8. 


Resolutions of Board of Directors, Dec. 14, 1881. 
Boston, Dec. 14th, 1881. 


At a meeting of the board of directors of the Pacifie National 
Bank, held this day at the banking house, the following vreamble 
and resolutions were unanimously adopted : 

Whereas on the 18th day of November, 1881, it was discovered 
that the Pacific National Bank was unable to pay on demand its 
liabilities to depositors and ereditors ; 

And whereas sinee the date named the directors, assisted 
3D by Col. Daniel Needham, national bank examiner, and Wm. 
‘J. Best, have been engaged In an investigation to determine 

the lk bilities and assets of s: aid bank ;: 

And whereas said investigation enables said directors “ fix the 
apparent liabilities at $6,774,633.60 and the assets at the par or 
nominal value of $6,782,558.53, showing an apparent excess of assets 
over liabilities to the amount of $7,924.95 ; 

And whereas said assets are not now worth their par or nominal 
value, but would probably realize in cash, with judicious manage- 
ment, $5,308, 895.3» , Which would leave an apparent deficiency of 
$1, 465.7 OOo. 26: 

And w hereas, in the adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $315,400, and 
has also agreed to return to the Pacific National Bank good assets of 
said bank now held by said Central National Bank as eollateral to j 
the amount of $55, 952.55, thereby reducing the deficiency of the Pa- 4 
cific National Bank to $1,095,085.71 ; | 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reo organized, in order fully to protect all of the interests 
involved ; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 


And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return $350,000 of additional checks i ina 
few days: Therefore, 

Resolved, That, in the opinion of the directors of said bank, the 
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interests of both creditors and stockholders require its early reorgani- 
zation. 

resolved, That the Comptroller of the Currency be 1 requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,300, upon condition that said Weeks shall return to this bank 
$350,000. additional checks, as agreed, before said assessment shall 
be made. 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the C ‘omptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $135,785.71 out of the assets by them classed as 
“doubtful” and “ bad,” aggregating the sum of $1,475,665.19, and 
now treated by said directors as possessing no prese nt. money value, 

the condition of said guarantee being that it will cease and 
AQ determine so soon and | so far as the said sum of $153,785.71 

shall have been realized from said “doubtful” and “ bad” 
assets, and said directors shall be held only for so much of said sum 
of $138,785.71 as may not be re alized from said “doubtful” and 
“bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said guarantee of 
$153,785.71 will place said association upon a sound financial basis ; 
nevertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
able extension of time for the payment of their several claims. Ree- 
ognizing this faet the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole aniount of its 
claim as compromised, viz., $900,000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to perfect said scheme of reorganization. 

A true copy. 3 | | 

(Signed) EDWIN W. FOWLE, 
See’y pro tem. 
MXMIBIT 9. 
Stockholders’ Meeting. 
Turspay, Jan. 10, 1S82—11 a. m 

The annual meeting of the stockholders of the Pacifie National 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president. 
Lewis Coleman, and J. TH. Whittaker, of the board of directors, was 
chosen secretary. The records of the last meeting were read and 
approved. | | 

President Coleman briefly alluded to the suspension of the bank 
Novy. 18, and to the circumstances which led to placing the books 
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and aecounts of the bank in the hands of Col. Needham for exami- 
nation. He then introduced the bank examiner, who pesbrted the 
following report : 

Col. Needham’s report. 


[n accordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which im- 

mediately precedes it. 
4] On the 31st day of January last I came to the bank to make 

an official examination. I was welcomed by the president, and 
immediately commenced my work, taking the condition of the 
bank at the close of business that day. | continued the exam- 
ination from day to day and time to time until its final conelu- 
slon—seeing, as I ean now recall, only two of the directors besides 
the president, with whom I held conversation. ‘To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what 1 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy : 

WASHINGTON, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 
on the 81st ult., has been received. a 

The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,385.17 Tess than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
cold certificates, which it holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such “certific ates within the preceding section; and, as 
your bank “does not belong to the clearing-house association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and it is hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, I must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certificates above referred to cannot 
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be counted as any portion of the lawful money reserve > of the asso- 
clation. 

The liability of —— to the bank for money borrowed is reported 
as amounting to ,and, if so, is excessive, contrary to law. See. 
9200 United States Revised Statutes provides that the total liabil- 

ties to a national bank of any persom, company, corporation, 
42 r firm for money borrowed shall at no time exceed one-tenth 

irt of itsactual paid-in capital stock, and to this limit all aecom- 
modations granted by the bank should be confined. The indebtedness, 
if still excessive, must, without unnecessary delay, be reduced to at 
least the prescribed limit. It is stated in the report that , who 
Is Indorser upon the paper above mentioned, and also upon paper 
of ——, has himself borrowed from the bank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, Involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. | 

The bank is reported to be liable to the amount of $895,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $503,500 are said to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 


amount to $395,512.99, the examiner says: “Money. is borrowed of 


bya piedge of discounted paper ras collateral, and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this 


Issuing of demand certificates, 


and parties securing loans In this way indorsed the certificates and 
pledge them as collateral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly from 
other parties and banks. Of course such certificates do not bear 
interest, but the bank loans its credit, and in this way a very consid- 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 

* In a time of general business embarrassment such a 
system of extended loaning might be attended with peril. There 
is no better established principle of law than that corporations can 
only lawfully exercise such powers as are specifically conferred 
upon them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. & W. Seligman & Co. v. Charlottsville National 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found in the 
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December, 1879, number of the American Bankers’ Magazine, 

43 pages 465-469. The practice described by the examiner Is 
irregular, and you are notified that 1t 


Must be at once discontinued. 


The amount of rediscounted paper reported —$416,512.57—is very 
large, and shows that the business of the association is too miuch 
extended. While the right of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the operations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. 

[In this connection attention is called to the provisions of see. 5202, 
United States Revised Statutes. 

The examiner states that he criticised a large loan to , being 
fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. © It 
should be properly arranged if it has not been before attended to. 

Please let me hear fully from you in reply to this letter at an early 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 

Very respectfully, 
(Signed) | JNO. J. KNOX, 


Comptroller. 


‘To the directors of. the Pacific National Bank, Boston, Mass. 


This communication, together with the answer, was evidently read, 
in whole or in part, to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president | 


In reply : 
rp. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 

D. C. 

Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the 
spirit of the law, and so exempt from censure. We daily receive 

and pay large amounts in our dealings with other banks, and 
44 so have adopted these certificates for the same reason that the 
other banks did, to save the risk and inconvenience incident to 
an almost continuous handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association is 
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purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made 

bear upon us in a way never contemplated by the framers of the 


law. —m—-— loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
paid. 


The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no rompler account with us, preferred to receive our 
certificates in place of a pass-book showing the transaction. The 
amount held by the * * * was so placed by mutual agreement 
between * * * and the writer, believing this to be 


A more legitimate wav 


than that usually adopted, of one bank drawing upon another, and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. 

In regard to “ loaning our eredit,’ we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. 

In regard to rediscounts our position is this: We have a large 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this isa more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
in some cases oftener, such sums as their neighbors may have to 
spare for the moment, with a hability to be called on for repayment 
ata moment’s notice. * * * In regard to loan of fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 

plete. 
45 Permit us to add that in many years of banking experience 

in this city our views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which goes to show, to our mind, that conservatism is a 
relative term, and that which would be considered rashness in some 
cases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 3 

I remain, your ob’t servant, 


(Signed) | A. I. BENYON, Pres’. 


| 
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[ am assured that this communication, which was Interpreted by 
the members of the board who heard it as a promise that all the 


evils complained of 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 


present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bunk by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 


On the evening of the 18th of November, alter the suspension of 


the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 

Its credit has been loaned in five ways, two of which are not un- 
usual. 

Ist. There have been large rediscounts of paper. The redis- 
counts on the 3lst of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,343.57 ; at the 
time of suspension, Nov. 18, 1881, they amounted to $685,579.61, an 
Increase In the nine months and a half of $269,246.04.. In redis- 


counting paper the bank is supposed to secure one great advantage, 


and that is interest to an extent on a certain amount of funds 
which it 
46 | Possesses only in its credit. 


or instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Nov. 18, 1881, of $13,711. But it 
must be remembered that the b: ank takes a li ability on the payment 
of every dollar of its rediscounts. 

Itis generally inferred that the rediscounted paper of any bank 
is among the best and most legitiniate business paper, and the in- 
dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already having gone to protest. 

The second form in which the credit of the bank has been loaned 
has Leen in vorrowing money on discounted paper and guaranteeing 
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the paper. This amount inv olves the same risk to the bank as the 
rediscounts, and the gain to the-bank by this process is in the same 
way—loaning at.a high or fair rate of interest and borrowing at a 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way outstanding Nov. 18, 1881, was 
$200,000. ant 

A third process of loaning the eredit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less ler 1o@th of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposits. On the 31st of January, 1881, 
the certificates outst: anding amounted to $931,975.17, and on the 
Isth of November, when the bank stopped, they aggregated $1,698,- 
916.53. The advantages supposed to be secured by the bank by this 
process were very great. 

Parties taking certificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
have had no chance of securing loans if the money had been paid di- 
rectly from the cash. The tempt ition to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light 

to-day, they promised large amounts of poorly-secured paper, 
47 upon which greater losses may safely be calculated. [nor- 

mous amounts were loaned by this process in the few months 
immediately preceding the suspension of the bank, and_ loans of 
$100,000 at a time, on most questionable, if not absolutely illegal, 
collateral, and in violation of law, were made in several instances, 
and this, too, when the bank had no funds to loan. 

The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent in 
bankable funds. The practice undoubtedly § erew from a small be- 
ginning, but 

Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of such checks on New York 
or Boston as might be-needed for his day’s business; then checks 
would be drawn by the cashier of the Pacific National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party in waiting in exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
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suspicion that there was something wrong it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- - 
modation brought to the bank clearing-house funds to cancel the 
morning obligations. These New York and Boston funds passed 
regularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 
$50,000 was held back, and on Sept. 3 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advantage. 

_ When questioned with regard to the matter the only reply which 
could be obtained was that it was done | 


To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- . 
48 posed in the president, the directors had a cashier taken from a 
neighboring bank, of good repute among those who had known 
him long and well. Upon hitn they relied for the management of the 
eash, and to him all these facts should have been known; but he, re- 
garding the president as the supreme power, did not stop to criti- 
cise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these-checks, 
against which there was only the name of one man, aggregated 
$1,262,500. | 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. ‘This is not the time or place for charges 
or criminations. The disaster Is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to-.allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centum, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. 

DANIEL NEEDHAM, 
National Bank Examiner in charge of Pacific National Bank. 


” 
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I wish, gentlemen, that we met under pleasanter auspices than 
those in which we asser ble here to-day. It isalways an unpleasant 
task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific National Bank on Noy. 18, 1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet, its habilities to depositors and credit- 
ors. In ascertaining the liabilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Noy. 
18, 1581. The abilities, however, have been ascertained 
utmost care, and when I give you the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. ATI] that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. I have handled, I believe, every note in the 
AY bank, have examined it both as to its form and value, and have 

taken such measures as were possible, and seemed to me neces- 
sary, to ascertain its actual value, a reasonable time being allowed 
to convert the assets. | | 

The nominal value of the assets, divested of every questionable - 
item, Is $5,764,615.47, and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than$ 750,- 
000 of claims against one man in this city, and tre: iting as an asset 
only the sum which we know will be paid in prob: ably. to-day, but 
certainly within the next forty-eight hours. 

The liabilities consist of three. classes. Iirst, ihe is a lability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the Habilities 
under the second head is $5,154,592.21; the lability to stock- 
holders is $961,300, and upon circulation $450,000, making a total 
of $6,565,892.21. Deducting the estimated value of the assets from 
the li: bilities, we find an 


Apparent deficiency 


of $1,516,155.39. I say “apparent” because a very considerable 
portion of the sum named weean offset by exchanging securities and 
discounted paper, classed by us as“ doubtful,” and w hich do not appeal 
in thee mated value of the estate of the bank, for demand certificates 
and cashiér’s checks now outstanding. I have traced many of these 
transactions, I think a majority of them, and have come to the con- 
clusion that we may safely assume to exchange the doubtful 
assets for the obhgations of the bank, about $370,000, which would 
go to reduce the deficiency. As to the remainder of that de- 
ficiency, [I have proposed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hund red per 
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cent.; second, by their either putting in cash or good security for 
$1. 50,000, in addition to the assessment upon the stock which they 
hold. This sum of $1: 50,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not collected, then 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late man: wement of this 
bank borrowed money, the ‘collateral of the bank being pledged as 
security for its pay ment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 

in which I have just stated. 
50 Independently of the assets, which we consider doubtful, 

there is about $750,000 of a claim, as already intimated, which 
we take no notice of w hateve ryand w hich some of the best-informed 
men in Boston say is likely to yield a very considerable amount. to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to 

Readjust his own affairs 

and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that isa mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the reeord from the books, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Curre ney you shall to-day order 
upon the stock of the bank, and the gu: rantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000, as 
compared with their condition on the night of the 18th of Novem- 
ber, 1881; that is to ‘say, promises of individuals and corpora- 
tions to which there is no collateral, the promise being of little 
or no value, have been strengthened by guarantees or indorse- 
ments, or by the putting in of ood collateral, in the sum of $506,000. 
Thereare other ways 1n which the directors have greatly improv ed the 
condition of the bank; and if their-plans should meet with your 
approval, as they have had the hearty approval and indorsement of 
the Comptroller of the ‘urrency, I repeat the remark of a minute 
ago, that I see no reason why ‘this bank may not in a short time 
resume business in a condition which can hardly fail to make the 
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assessment now necessary to that eae not only a safe ; and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 26, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. | | 

In this connection, as an evidence to you that everything has been 
done, thus far, that was possible 
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not only of the depositors and creditors, but also of the stockholders, 
[ should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in cash, 

[ think, $100,000. ‘This, of course, will go as soon as it can be real- 

ized upon to help make good this oreat. breach in your assets. I 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seming unwise to regard ‘them as worth 
anything. : 

There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 

(Jueries. 
A SrockHoLpER: Do you know how the bank stood when the 
directors voted to double its capital ? | 

Mr. Best: I am not able to answer that question. [I had no con- 
nection with the bank until about the 28th of November, ten days 
after the failure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
In the name of a corporation of which I am president amounts to 
about $260,000 or $270,000. | : 

Q. Over what period does this indebtedness run? 

Mr. Bresr: 1 think some losses of the bank originated in trans- 
actions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashie1 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one of its debtors on Nov. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon. th: it paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? ae 

Mr. Bresr: That is a question I cannot answer. I have only ad- 
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dressed myself to ascertaining the bank’s condition on the 18th of 
November. 
52 Q. That question has not, then, been looked into by you at 
all? 
Mr. Brest: No, sir; I have only addressed myself to the one date, 
Nov. 18. 7 
ANOTHER STOCKHOLDER: I understand many small stockholders, 
are not able to meet this assessment. What is to become of them? 
Mr. Best: Iam ata loss to know how to answer that question. 
[ am not, myself, a stockholder, but should the bank go on [am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time, the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and [ am hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors here—that before 


‘any of these small holders could be sold out the affairs of the bank 


will be in such condition that they can themselves raise the money 
for the assessment without difficulty. 

(). I desire to know whether the cashier has not given a_ bond, 
and, if so, for how much, and whether his securities are good. 

Mr. Best: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe thata bond was ‘drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
cuted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

Q. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital 7 

Mr. Best: Perhaps it would be better for the counsel of the 
bank to answer that question, as I am only a merehant. The 
articles of association must conform to the law, and the law, 
| believe, is explicit upon that point. The counsel of the bank, Mr. 
Stone, could make that matter much plainer than myself. 

A stockholder called for the reading of the provision of the articles 
of association | 

lor increasing the capital stock, 

and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also sec. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscription 

book to be opened, and, if any stockholder fails to subscribe 
O83 the directors shall determine what disposition shall be made 

of the remaining new stock unsubscribed for, and from the di- 
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rectors’ records to show that $461,300 of new stock was subscribed 
for, represented either by certificates of stock actually issued 
or In receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubseribed was canceled ; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of capi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. | 

The call of the comptroller for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dee. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for’the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect. the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. 

A running: discussion 

ensued upon the expediency of passing the vote. Mr. McIntire, 
of East Cambridge, holding two shares, said it was a-legal ques- 
tion. whether the old stockholders could be assessed under the 
call. He wanted action postponed and a committee appointed 


to examine the accounts and report. . He wanted to know whether 


the bank was solvent when he was induced to buy his stock.. 
Later, when thé roll was being taken, Mr. MeIntire retired from the 
room, protesting against and declining to take part in the proceed- 
ings. 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be assessed, and. favored  postpone- 
ment. | | 

Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of immediate action, among 
them J. F. C. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry D. Ilyde, all agree ing that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “ question,” and some impatience mani- 
fested at the delay. : 

The stock vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F.C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. | 
o4 The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
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upon all outstanding stock was carried by a practically unanimous 


vote. 
The total vote represented some $600,000, out of which only about 


$10,000 was opposed to ordering the assessment. 
| Directors elected. 

The following directors were chosen by a stock vote of 4,727 shares 
against eighty scattering votes: 

Lewis Coleman, of Boston; John Shepard, of Boston; M. Dyer, 
Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton ; Ki. M. 
Fowle, of Newton; George H. March, of W atertown : Arthur Sew- 
all, of Bath; Jobn E. Cassidy, of Boston; John Fallon, of Law- 
rence. 

Present condition of the bank. 

The following statement of the bank’s condition Jan. 10, 1882, 

was submitted : 


Par value. Estimated value. 
NU ig ihe enacts dots bd lige aco sw mw Bee $12,743 68 $12.743 68 
U.S. bonds to secure circulation —-_~- 500,000 00 500,000 00 
IOUT NI oo sc we oe 13,500 OO 13,500. 00 
Krom banks and bankers ---_------- 196,049 95 196,049 93 
Bonds, mortgages, and stocks___----- 275,500 OO 249,000 OO 
Pledged to International Trust Com- 
pany on account of $200,000 loan, 
not included under any other 
NN a i ois ds wipes ~ 50,000 00 50,000 O00 
Cashier’saccountand cashitems _....--- 145,038 90 93,250 49 
Receiving teller’s items__-_-..---_-- —  ol,7438 02 19,558 22 
Notes and bills discounted, ete., includ- 
ing real estate mortgages and stocks 
OPO BG sii ee ea 4.353,538 40 3,739,656 50 
PUI os ul. an: BeBe BS 10,000 00 
: ‘evenue stamps ------- ieee ae 1,000 OO 1,000 OO 
i WW COR, CRB os Se tat Joao oO 135,000 00 
Stina between estimated and pal | 
NNN cbse ey apes eel ene 714,894 65 
$5,764,653 47 $5,764,653 47 
aN pe 450,000 OO 
55 Deposits and creditors : 
A—Deposits subject to check -__.-__~ $1,060,615 10 
B—Certificates of deposit._.___ .._- i 1.728.762 OD 
C—Due banks and bankers ___~_____- 1,679,189 97 
p—-teeciseounts 0... 685,589 61 
K—Unpaid dividends._.__.___-_- aie 455 00 


$0,104,092 21 
Sen SRE) NEN nt eg re a 961,500 O00 
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tecapitulation : 


Par value. ‘Estimated value. 
Assets—Listimated value, as above_-. --_---_~- $5,049,758 82 
| AS ee Bae I Tope es | a 6,565,892 21 
Apparent deficiency ..........----- Pe re al coe $1,516,133 39 
Margin on loans in namesof individuals $25,000 OO 
Premium on U.S. bonds, about._—-_- 10,000 GO 
Assessment... coc - ck Ree aes | eee 
Directors’ guarantee fund —.....----- ~ 150,000 00 
Doubtful assets ($714,894.65) ___- -__- .. 269,833. 39 


$1,516,133 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended to that duty, and report as follows, viz: Whole number 
of votes cast, 5,049, representing 5,549 shares of which 5,494 are 
in the affirm: iiirs and 55 in the negative. 

(Signed) J. H. BENTON, Jr. 
DWIGHT CHESTER. 
RICHARD STONE, Jr. 
SAMUEL WATTS. 
JAMES F. C. HYDE. 

Adjourned. 
J. HW. WHITAKER, Secretary. 
56 Exuipit 10. 
Record of Directors’ Meeting. 

SaturpDay, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, ‘That Messrs. Coleman, Shepard, and Whitaker be an ex- 


ecutive scamansitine to aid the honk examiner in the examination of 
the security of the bank, with full power. 


Attest : J. M. PETTENGILL, Cashier. 


Exuipir 11. 
Letter, Bank Examiner to Comptroller, Nov. 26 1881. 
Orrick OF DanreL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Street, Boston, Nov. 26, 1881. 

Sin: I have made a statement to the dichetise’ of the Pacifie Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. 

They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision: | 


et ek 
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My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tur sday forenoon of next week. | | 

[ do not think my investigation of yesterday and to-day has 
made the matter more hopeful. The directors, eich are very 
hopeful, and I hope they may have full opportunity for delib- 
eration. 

I was in error in my statement that Mr. Weeks was not using 
checks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however - stated 
from memory. I find by examination of the stub-books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in compatrativ ely 
small amounts; and the checks which were in at the time of my 
examination were all apparently regular clearing checks and 
passed regularly and in amount not sufficient to attract any 
attention. At that time Mr. Weeks was unquestionably 
solvent, and continued so for several months afterwards; and the 
first clearing check which came back to the Pacific was the 9th of 
August, 1881, for the sum of ten thousand dollars. 

[ shall give full details of transactions and minute account of the 
condition of the bank in my report. 

Very respectfully, y’r ob’t s’v't, 


Ji 


DANIEL NEEDHAM. 


Hon. John Jay Knox, Comptroller of the Curreney, Washington, 
D. C. 
EXHIBIT 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
ile 


No. of bank, 2373. 


Ixaminer’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 
at 9 o’clock a. m., March 11th, 1882. 


Lewis Coleman, president; E. C. Whitney, cashier. 


Resources : 
| : een Cts. 
iL. Obes Bin bills Giscounied.£._...._.... -- . $2,486,962 64 
2: Ovenirmatia |. a aS ea sas 2184 SY 
3. U.S. bonds to secure circulation .._... ---.___- 900,000 
4, U, 3. ponds to seeure deposits... .... ........ 
es tty Oe I I a oes 
6. Other stocks, bonds, and mortgages_--_____._- 664,672 46 
Temporary or demand loan.............___- 702,854 O06 
7. Due from app’d reserve agents, viz...-....-___~ 845,202 12 
Suspense account due on ‘assessment avin cake ianihaen 004,500 


8. Due from other national banks.-_-_____.-_____ 36,545 74 
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Dollars. Cts. 

Due from State banks and bankers_-_..---__- 

Ee MOUNT oa Soe ie tees wens 

Other real CE ic cssentiod ation seh wlan ram pantie a 000,041 88 

Pereenre ON DRG. ois oi eae el 
ior Se Trent CRpeneee. oo oc ke 
Re ON TRU i ik eid i wdc one 
16: Eremiums pene? ..00.2604.... sc ice a cia 

_ tevenue stamps tices i ah lg ee ee Nee Ss ig a hint aeons 961 98 

Checks and other cash items___~-_-~ --..- Wrenn 91,141 80 

Exch’s for C. H., inelud’g gold ch’ks____- .-.-_- 

Bills of other national banks---.-.-.--______- 

Ree tr tte DOMES. es i co Saeed 

Fractional currency (includi’g nickles)_~~-—__~ 

Specie, viz.: 

PE EIOORDD oink nimmrdiawcnw ae Stati a naigeiianl neha tate 3,049 68 
ERED sc ince bx soy in decane nie ie Ri a oly eres s : 

MG. MTT a dee Waid coh nats Sate wa ceca 3,876 62 

Be eeeteY NOUN. 6 ee eek 

U.S. cert’s of dep. for legal tenders --_. -._.-__- 

5 p.e. red’n fund with Preas Le ne rian 22.500 

Other funds with Treas. U.S. ..2. 2202. ......-2 

I OE so i x ac ccacaee Aelia rice ol aeaeale acces 
PE ik Shc dacs es he glen eerie este ance ge apes 5,999,293 82 
Liabilities: 

Capital stock paid in__-- .--- alae senha duties araal . 394,300 

i OOS incr ees eis sis poidest oak iceaa ati 607,000 

PING oak ac uaciras ics ws se olenehld eanpegalinte in oh ea 300,000 

EE 5's: cc ancta da ch paaiensinnln eae iadantea i waite se 

TR a ee ES Pree wae mee 

Ne oo wie ee ee scat cp ces ola Unseen 

I sn Sn ssf ss cn dhacies ove on Sine dutta gnc ie 

POG GH 1OG8.. «= so cike ce as Sess (ge Se aks, 18,291 44 

Suspense Poland ---~--- “eorsepsank “abidk palen Sonia eae aes 9,800 

Cireulation@recetved . cc $450,000 

On hand and returned__............. 43,400 

| 406,600 

State bank circulation outstanding -.__.. --.__- 

PRInNNIOS CerUNCatet io i ere 367,483 34 
EG; -AeyeenGs WNNRIG. 8 is ccs wk de 435. 
11. Individual deposits, viz: 7 

Prpnn 0 00 CHOC 7 el wae 986,580.67 

RRNA Ook oe 1,108,458 28 

7ile ‘Gerunentes. .....-. 5. sei bica aids agsciece eacaaed las 

ete SIRES 5 one ws cele ce ens ndipepisiina a 

Cenmierse neces... -.~-.-.52.- ETE SK ie 

Rite Ropes GONWBIB. 

Deposits of U.S. disbursing ature PEeh tte RE 

ie te Sational banks... 3... =... 929.817 51 
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Dollars. Cts. 


15.. Due to State banks and bankers....-... -. .... | 
16.- Notes and bills .rediscounted_.............--- 382,895 99 
Fi San IN aed ins or Sorina bbe Gat Seok 009,701 32 
I Ne pee Cem 18,180 27 
Rn a cea i weetin e oeoe $5,999,293 82 


Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U. 8.) 

Date of last dividend, July 1,81; amount, $15,000; earried to 

surplus, $14,259.48. 
Loans and Discounts. 

On paper with two or more individual or firm names— $1,755,856 98 
On single-name paper (one person or firm) without 

other security... .. ...~-- SUE eagle aa eC ee ; 162,770 85 
On mortgages and other real estate security... ----- - 
On U.S. bonds, payable on demand -__ .._-._. ----~- 
On other stocks, bonds, ete., payable on demand _--_--- 762,705 835 
I le win ene : 480,499 99 


Included in the above are— 


Bad debts, as defined in section 5204 of the Revised 


NE We een eel ee ae i 9,612 84 
Other suspended and overdue paper__---.----- ...-- 777,619 84 
Liabilities of directors (individual and firm) as pay- 

RAE Oa ae i ol a oe OL OT 33 
60 Loans exceeding the limit prescribed by section 5200 of the 


Revised Statutes of the U.S., viz: 
Consist of two items, to wit: 


John: Steward._.__.._- a ae a ars ie _-. $100,000 
TS OTE SSIS a ele Snipe Mites Mea 100,000 


General Remarks. 


Bills payable consist of memoranda given to the Central National 
Bank, to wit: 3 

$19,701.52, payable six months from January Ist, 1882. 

$400,000, payable one year from January Ist, 1882, at four per - 
cent. interest. | 

$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
interest, with bonds as collateral, payable at the option of the bank. 

The cheeks drawn on the Eliot and held by the Central National, 
aggregating three hundred‘and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which I had > 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully explained 


) 
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In my ar “A with the directors ,a eopy of which is em- 


braced in this report. 


Bank accounts all verified © in accordance with the requirements 


of the Department. 
Cash items consist of the following, to wit: 


Fractional bill and curreney_—---- ---- cia Gata Sonim 
Memorandum for interest due from Edward Crane for 
en oasis nk sb a hl 2 ae NO i peor 


nse scntin Proske E as ao 
Memorandum check, F. EH. Bryant... .... ...-..-<.- 
Ca Ce ews COmmMen. 6s. ec oo 
Cash check, Shepard, Norwell & Co._.......... .....+-- 
a 2: eee tis TN oo es 
rE <M 6c ee ia ee 


61 « “Pacific Nat'l Bank, W. S. Denney, treas. 
Check good on opening, J. V. Fletcher & Co tee 
> =>? 


Check good on opening, C. EK. Morrison_.------------ 


waht ek te, | ne eae intAe ] Eee eee mC 
? 
§ " Do. ies ig Se See i ier io aay ace | 
o4 c¢ Do. ; 
Cash paid on W. P. H. note, Wm. P: Hunt-_-- ~~~ -.... 
Bills SSR GO, ne wee ee ee ++ 
EE SEER PIRES ICT TA IST AA PENG SAS MAC 


Zdod 
2,500 
2,879 
241 
19,300 
19,000 
10,000 
968 
7,000 
10,000 
5, OO 
1,000 
100 
9,000 
5,109 
2: 15 


3 


50 


91,141 


Memorandum checks are said by the president to be good. 
Cash paid on W. P. Hunt’s note, 5,109.17, will be earried to loan 
account, the note having been endorsed by the Pacifie National 
Bank, and the party holding the s same having been paid by direction 
of the president, Mr. Coleman. Check on Pacific by W.S. Denney, 
treasurer, is drawn against a balance on the books of this bank. 


SU 


Other stocks, bonds, and mortgages consist of the following items: 


Nantasket Company bonds ------------- - 113,000 


Framingham & Lowell R. R. bonds-—~--- 4,000 
, Beeey Oe On... een eons 64 000 
antasitet Co, stock 22... ..ue oe d 2.000 


"ee ing (C., B. & Q. bonds. 100,000 
Five Cent Savings Bank -  ctesiect * 12'000 


Home Savings Bank, Marcus note secured 


by mortgage em isa adele Miekdideiniace 22,759. 17 
Nathaniel M. Jewett, mortgage of real es- 

CRG tk TUONO es eee enn 100,000 
Thos. Lord & H. G. Parker, trustee note se-. 

cured by mortg. of real estate ------.-- 58,450 52 
KE. M. Fowle, trustee mortgage of 

TAUNE oink ease pubst aaa 4,500 


Nov. 17, 


Dates of deed. 


81. 
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Dates of deed. 


And houses al 0. G6 nk keen 1537 17 6,087 77 May 28, ’79. 
Mortgage of German Lutheran church 30000. M’e’h S, 82. 
62 Ellenville Gas Light Co. bond, 500. 
I ara a 400 
Lebanon Spring R. R. Co.’s bond (rece’v. 
POT a ee cE 15,000 


527.647 46 


Clark Insulated Wire Co., 1,401 sh’s, par 


ee eae 30,025 7 
Danville & Ohio R. R. bonds.__-__-_-.-- 3,000 
Utah & Pleasant Valley R. R...___...._- 99,000 


The mortgages hereinabove named have been taken in aécord- 
ance with the provisions of law to protect the bank against loss by 
paper held by the bank. 

Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. ‘To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,485.34, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 


Other real estate consists of the following items: 


| Amount. Date of Deed. 
Deed of land in East Boston_--- 4,500 April 4th, 1881. 
° Newton ___..... 10,000 Nov. 8th, 1881. 
. “from A. A. Mareus — 10,000 Oct. 21, 1881. 
gs “ "Taunton Savings B’k 7,500. Deed to come. 
Real estate, Commonwealth ave- 
ON i a oe a 137,500 M’eh 11, 1882. 
Real estate Mystic avenue-_-_-_-.__- 14,276 97 Feb. 20, 1878. 
‘i Withee >... ..... 2,164 91 Sept. Ist, 1881. 
. 2 Whitney property--.- 15,000 Deed in transit. 
4: Wm. Bassett “ -__.. 1,200 Ocean Spray. 
July 25, *79. 
vealestate, Camden & TremontSts. 14,500 Dee. 6, 1881. 
63 Re al estate, Albion, Clifton- os | | 7 
— dale, Purchase Sts.___ . 18,3800 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale 
Beis cineca aes aetna lies mins Sd 5,100 Apr. 9, 1880. 
Ke al estate, Hotel St. Leonard... 45,000 M’ch 7, 1882. 
“ — Commonwealth Hotel, 50,000 * “Ak, tose. 


330,041 88 


‘ 
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This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. 

[t is impossible for me to give a valuation to these items. The 


directors are confident that upon the real estate there will be but 


little if any loss. 

Paper ciassified “Bad debts,” $3,612.84, consists of several items, 
which should be charged off. 

Paper classified “ Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
ness. 

Before coneluding my examination of this bank I addressed : 
letter to the board of directors, of which the following is a copy: 


To the directors of the Pacific National Bank: 

GENTLEMEN: You are in session to consider the most important 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 
sults. Upon your action to-day must rest largely the reopening of 
the bank, or the passing of its assets into the hands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 

To-day the sialon is put to you, Is the bank now solvent? - 

64 Can it be rehabilitated and_ placed with the other solvent 

banking institutions of Boston and enter safely into the legiti- 

mate competition for a legitimate business and have the result 
crowned with success? 

You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every Instance had the debtor in your presence, conversed witn him. 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I understand, i in every case which has been made a matter 
of record. | 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to w eigh 
fully the cer tainty of the liabilities and the uncertainty of assets, 


I LS PsA 
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which depend upon human life, a varied market, and a healthy and a 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and elghty- 
one thousand dollars, some sixty -eight thous: and dollars of which has ' 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 


4 
and mortgages,” aggregating more than six hundred thousand dol- ) 
lars, most “of which could not find a ready market at prices very con- 

or 


siderably below the individual and aggregate values at which they 
stand in the bank’s assets. , 

I must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which vou assume of payments 
on call, and in four, eight, and twelve months, from January Ist, 
1882. | 

I must remind you of the real estate sepenting for its disposition 
upon a variable market. 

I must remind you that some three bandied and fifty-four thou- 
sand three hundred dollars of the assessment to make good _ lost 
capital has not yet been paid in. 

I must also call to mind the swelling of the habilities some three 
hundred and twenty-five thousand doliars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- | 
sand, drawn Sept. 6th and 8th, 1881, on the Eliot National Bank, — 
and which did not appear upon the books of the Pacific National 
charged in the Eliot National Bank account. 

I am aware that the outstanding checks are prima facie evidence 
of the indebtedness of the bank, and I am also aware that they were 

grouped with checks recognized in all hands as bona fide in- 
65 debtedness of the Pacific National in a final adjustment of 

the unsecured checks held by the Pacific National against T. 
C. Weeks, who, otherwise, by this settlement, seemed powerless to 
contribute anything in liquidation of his debt. 

With this review of the principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank, I ask your careful and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, whe will, of right, discuss the result of your 
action. 


Very respectfully, DANIEL NEEDHAM, 


Jatl Bank Examiner. 


To which the directors returned a reply, of which the following 
Is a copy: 


7 Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 
Sir: Your letter of this date has been read and carefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
: the bank. We have, directly or indirectly, met most of the debtors aie 


i - 
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of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed. with the re- 
sponsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met as they 
have been ar ranged with a very large proportion of the creditors. It 
has been by careful consideration that the Hability of the bank on the 
two checks held by the Central National Bank, aggregating three 
hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been tanta in 
the settlement of T. C. Weeks as a part of the seven hundred and 


five thousand dollars which he has paid on his unsecured checks 


held by the bank, the settlement being the best that could be made, 
and removing from the bank a liability hereafter to be contested in 


the courts, involvi ing large expense and uncertain results at the best. 


In view of ail the facts in the ease, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully equal to its Nabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the bank’s doors 
for business imposes upon us. | 

In behalf of the board : 3 

Respectfully, LEWIS COLEMAN, Pres’t. 
| DANIEL NEEDHAM, 


Examiner. 
To the Comptroller of the Currency, Washington, D. C. 


3 


66 -Exurpir 
Letter, W. J. Best to ‘edicts March 14, 1882. 
WasHinaton, D. C., March 13, 1882. 


Hon. John Jay Knox, comptroller, ete. 

Sirk: Referring to our interview of yesterday, concerning the 
Pacific National Bank, I beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired more particular in- 
formation than had been furnished by Col. Needham, national bank 
examiner. 

Under the head of * other socks and bonds ‘anid mortgages,” the 
bank holds— - 


Nantaskot company ROUUNs.cuci os hoc ee Ss ee 125,000 
Reutasket. company MORE vio kes Pekin coe ens nce ewe ans 64,000 
Oe es. i ti al knelt ac re wine 99,000 


These items aggregate $225 000, and are now worth only about 
75 % of their face value; but, as an asset, I feel justified in saying 
that they are worth par. The transactions through which they 
came into the bank are well known, and I have excellent rea- 
sons for stating that the persons who placed them in the bank 
ean be compelled and will shortly find it to their interest to take them 
out again at the cost price of $288,000. 

The bonds of the Framingham and Lowell R. R., the Danville & 
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Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs R. 
Rt. receiver’s certificates, ‘together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad. stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but httle. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 

the indebtedness of an insolvent corporation. 
67 The “bonds and mortgages” foot up $217,247.46, and on 

this large sum the loss will probably not exceed $1,500, which 
may be sustained on the $6,037. 77 mortgage in the name of I. M. 
Fowle, trustee. The item of $22,759.17 will be offset by an equal 
amount in our own demand certificates, now held by the Home 
Savings Bank. This settlement was arranged previous to my leav- 
ing Boston last Saturday. The rest of the list are amply secured, 
and will doubtless be converted into cash or first-class stocks within 
a few months. Se 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued. for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth av enue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., aggregating $202,000, 
are not r ated at their full market value. I feel” quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 
estate amounts to $71,764.91, on which I anticipate a loss of about 
$25,000. : 

As to the “notes and bills discounted,” I would say that each 
piece of paper and everything in the shape of collateral have been 
gone over several times by the directors, and that they did not 
hesitate to assume the responsibility put upon them by Col. ee 
in the letter which he addressed them on the 11th inst. and made 
part of his report. Thelargeamount of “past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. <A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. | 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
G68 tion-.of the assets, and vou may rest assured that nothing will 
be left undone to insure the most satisfactory results. 


The “surplus fund” and “ profit and loss” amount to $318,291.44, 
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and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate. In this opinion I fully concur and will 
do all in my power to make it good. 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. T lhe work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one in any way interested in the bank. Beside reduc- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $13,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily Increasing. 

The surplus that is show nin the bank examiner’s report ‘of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1581. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release, he declares 
that he can and will yet pay to the last penny, and there are many 
conservative bankers, capitalists, and merchants in Boston who be- 
lieve that he will do so. 

Once before he failed, got his discharge in bankruptcy, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
rather have men say of him that he paid his debts than that he was 
worth millions. From all that I know of him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the bank. 

I shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 

over their individual signatures ; meantime you may treat it 
69 as fully authorized under the general powers conferred upon 

me by the vote passed at their Mneeting last Saturday, a certi- 
fied copy of which I herewith file. 


[ have the honor to remain, ete., respectfully, your ob’t serv’t, 
W. J. BEST. 


Pactric NATIONAL BANK, 
Boston, March 21, 1852. 
According to our best knowledge and belief, we think the within 
statement is correct. LE WIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARCH. 
MICAH DYER, Jr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
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Nov. 18, 1881: 


Subject to check ..--_- NS ARS ee ed .-s-- 162540 10 

i Dewan inch “POT sk ee ce 1,728,762 53 
Banks and bankers: | 

ROU OUINE i se es oe 1,815,936 36 

Pans TUE PO ee alate a 70,000 OO 

DU; Gaviews SR oko ls 90,000 OO 


$1,975,986 36 
RRR E DI ne abe PE DT EE SCENE HE aM PRET 685,589 61 


$5,452,828 60 
Mareh 11, 1882: 


nanet bo eet eo 986,380 67 
Demand certificates... ......... 1,475,941 62 
sanks and bankers-------- sae hee 929,817 51 
Bills payable: 
Vent. Neel Bank... onc 419,701 32 
5 ( | Savings NR occas 90,000 O00 
| | 509.701 32 
70 POGMBOORING  cccces ees ... 882,395 99 
4,284,737 11 
Actual reduction in liabilities. -..----~ ~~ ila. atennuc 1,168,091 49 
Lae DIIIOS OG AGUNG ck ee 8 er en OE 4,284,737 11 
I;xtensions to March 11 --..----_.- 2,648,267 O00 | 
Do. likely to be secured before the 
CRAIC WU ne 153,733 00 


Demand certificates carried to sus- 
pense ac. by direction of Col. 
POOORUOI ecw 367,483 O00 


oe Pre DE Splash gs esd di canna it anchsiakoorpa 1,117,254 11 
Deduct rediscounts, which it is believed will be paid 
at maturity ..._— PES GD T= ROE Eeaee EAE A 982,890 99 
Amount to be provided on resumption -.---- -~--- $734,558 12 
ASD? OCEORITY Se ooo es es Se ae 954,259 39 


Surplus in cash, after paying every obligation not 
ox teed OF PONE 6 ccc ee 219,901 
Exnuipit 14. 


Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, Boston, January 2nd, 1882. 


We, the undersigned, creditors of the Pacific National Bank of 


Boston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 


om | 3567 488 OD. 
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hereby, for ourselves and our heirs, executors, and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
1882; one-third thereof. to be paid in twelve months from 
71 January Ist, 1582; interest on each instalment to be paid there- 
with at the rate of four per cent. per-annum ; the bank to have 
the right to anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty-two. 


Exuisit 15. 


THE Pactric NATIONAL BANK, 
Boston, March 16, 1882. 
To our depositors : | 
By vote of the directors and the approval of the Comptroller of 
the Curreney the bank will reopen for businesson Saturday, the 18th. 
Every effort has been made to put the bank again into a sound and 
solvent condition, and the stockholders have been called upon to pay 
an assessment of 100 per cent. on their stoe'x, thus making the de- 
positors’ balanees secure and available. The bank will be run on 
strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
| LE W IS COLEMAN, President. 
K. C. WHITNEY, Cashier. 


Exurevir 16. 


(2373.) 


Lewis Coleman, president. - Ik. C. Whitney, cashier. 


Toe Pactric NATIONAL BANK, 
7 Boston, April 21, 1882. 


No. 105 Devonshire St., direetly, opposite post office. 


In December last a notice was: received from the Comptroller of 
the Currency, of which the following is a copy: 

iar TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
| WASHINGTON, Dec. 16, 1881. 
To the Pacific National B ank of. Boston, Massachusetts: 

The entire eapital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 

S$—1245 


bo 
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three hundred ($961,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United St: ites, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred ( (100) per cent. upon its 
shareholders, pro rata, for the amount of capital st stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close at the business of the association, according to “2 
the provisions of section 5254 of the Revised Statutes of the United 
States. 

[n testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. D. ISS1. 

[ SEAL. | JNO. JAY KNOX, 
| Comptroller of the Currency. 


[In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1882:. 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1851, there be, and hereby is, laid an 
assessment of 100 per cent. upon the shareholders of the Pacific 
National Bank of Boston, Mass., pro rata, for the amount of capital 
stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

More than three months having el: apsed since you were notified of 
said assessment, and the same not hav ing been paid, you are hereby 
notified that unless said assessment ee be paid on or before April 

L882, notice of the sale of your stock at public auction will be 
published in a newspaper of the ¢ ity of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty- first (3 L) day of vee 1882. 

Kk. C. WHITNEY, Cashier. 


~] 


3 | MXHIBIT 17. 
Lewis Coleman, president. 


Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
Boston, Jan. 2, 1882. > 

A meeting of the directors of the Pacifie National Bank was held 
at their rooms this day, when the following votes were adoptea 
unanimously: 

“Voted, That in the opinion of said directors an assessment of 
LOO per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. 

* Voted, That depositors and creditors be requested to sign the- | 
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following agreement, and return the same to the bank on or before 
the 10th inst.” | 


The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed. It is very important that you sign and return it to meas 
soon as possible. The assets of the bank consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise to attempt to re- 
sume at an carly date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 


Respectfully, &e., LEWIS COLEMAN, Pres'’t. 
ee Atthe request of the direetors of the bank Richard Stone went 


to Washington in Deeember, 1881, before the vote of the di- 
rectors, Dec. 15, 1881, was passed, and had an interview with Comp- 
troller Knox in relation to the affairs of the bank. Mr. Mareh, one of 
the directors,and Mr. William J. Best, their agent and a Jarge creditor, 
were present and took part in the conversation. The fact that a 
vote had been passed in September previous to increase the capital 
toa million dollars and that the full amount of that increase had 
not been subseribed for or paid in when the bank suspended in No- 
vember was talked over in that conversation. Stone discussed with 
the comptroller* the question as to what should be done in view of 
those facts and as to what should be regarded as the capital of the 
bank, and the conciusion of the matter was that such a vote as that 
of Dee. 15, 1881, should be passed by the directors; that the comp- 
troller should then be notified that the capital had been increased 
by the sam which had in fact been paid in, and that he should 

thercupon issue ‘his ccrtificate of increase to the bank to that 
O amount. He expressed his approval of that course. Said 

stone reported to the board of direetors his mterview with 
the comptroller, and informed them that the course which was 
adopted was approved by him before the vote was passed. 

The comptroller, before Dee. 13, 1881, was informed that the bank 
was insolvent, owing at least $961,300 (which was the capital stock) 
more than the value of its assets. 7 

Defendants never owned any of the old stock of the Pacific National 
Bank. : 

Oct. 28, 1881, a certificate of 200 shares of the new.stock was issued 
to them by that bank, No. 980, dated Oct. 1, 1881. 
Across the tace of the certificate 1s written— 


“Boston, Leb’y 10, 1882. 
“An assessment of one hundred per cent. has been paid on this 
certificate. 


one 
‘ 


“E. C. WHITNEY, Cashier.” 


Defendants paid for this certificate $21,000, and had no knowledge 
of the insolvency of the bank until its failure, Nov. 18, 1881; after 
which time the defendants did not subseribe for or make any con- 
tract with the bank for any part of the increase voted Sept. 13, 15581, 
or any other stock in that bank. 
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A few days before Jan’y 16, 1882, defendants received notice of 
an assessment of $100 per Share upon the shareholders of the Pacific 
National Bank, and that the payment of $20,000 was required of 
them. 

January 16, 1882, the call for said assessment was referred to a 
committee consisting of the defendants’ president, John E. Sandford ; 
one of its trustees, George M. Woodward, and Henry R. Wood, its 

treasurer. 
76 That committee applied to Daniel Needham, the examiner, os 
before the assessment was paid, and was informed by him that 
the Taunton Savings Bank was obliged to pay the assessment, and 
that if it was paid the savings bank would be discharged from all 
liability to contribute tow: ards the payment of the debts of the bank. 

This was reported to the board of trustees, and the defendants, 
trusting to the statements made to the committee by Mr. Needham, 
paid the assessment of $20,000 at the bank Feb’y 10, 1882, believing 
it would constitute a satisfaction of all legal liability on its part for 
the payment of the debts of the Pacific Bank. 

At the time of that payment the trustees of the Taunton Savings 
Bank had no knowledge or information of the action of the direct- 
ors of the Pacific National Bank, Dee. 13, 1881, and of the Comp- 
troller of the Currency, Dec. 16, 1881, purporting to fix the stock of 
that bank at $961,500, and had no such knowledge until after the 
recelver was appointed. | 

The treasurer was authorized to attend the meeting of January 
10, 1882, but was not authorized to and did not vote or participate 
in any o other action of that meeting, and reported to the trustees 
nothing concerning the increase of stock, and did not hear or under- 
stand what was said at that meeting touching it. 

Defendants had no knowledge what, if anything, was.upon the 
books and records of the Pacifie Bank rel: ating to its owner rship of 
stock, and had no information about it until the taking of testimony 

in this case, and did not know and had never been informed 
77 that the $500,000 increase of the capital stock of the Pacific 

Bank, voted Sept. 13,1881, was not all taken and paid in, and 
that increase legally completed. 

The defendants retained possession of the said certificates of stock 
to May 22,1882. Theentries on the stock ledger relating to the de- 
fendants are as follows, viz: 


On page 149 is the following : 


“Taunton Savings Bank, Taunton. 
1881. | 
PPG os mr a ee cows Sos ewe aan 
“6 sé 95 1 Skin Re A Me NE a ERSTE PO: ae co ge 
Defendants knew that the bank resumed business in March, 1882. 
The vote in pursuance of which the treasurer attended the stock- 
holders’ meeting of January 10, 1882, was as follows, viz: 
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“ Jan. 9, 1882. 
4: Ty eas. authorized to attend the meeting of stockholders of ‘ Pacifie 


Nat. Bank.’ 
“GEO. M. WOODWARD, Sec’y.” 


The court found the defendants to be the owners ef the number of 
shares alleged in the declaration on May 20, 1882, and May 22, 1882. 


Judgment. (September 8, 1885.) 


It is thereupon, to wit, September 8, 1885, considered by the court 
that the said Linus M. Price, receiver , pl intiff recover of the said 
‘Taunton Savings Bank, defendant, the sum of twenty-three thou- 
sand three hundred and twenty-seven dollars and thirty -three cents 
($25,527.35) damages and his costs of suit, taxed at 


78 The following bill .of exceptions is allowed by the court, 
and by direction of the court is filed as of September 8, A. D. 

1885, before entry of judgment herein, and made a part of the record 

in this cause. | 


Defendants’ Bill of Exceptions. (Filed as of Sept. 8, 1885.) 


Be it remembered that upon the trial of this action, the record of 
which is referred to as a part of this bill, the parties having filed a 
stipulation in writing with the clerk waiving a jury, each party in- 
troduced evidence to maintain on his part the issue joined. Where- 
upon the court found the facts specially, and said finding is incor- 
porated into and — part of the record of this case and is entitled 
“ Statement of Facts Found by the Court ;” which statement of facts 
is made a part of this bill of exceptions. 

The defendants objected to the admission of Exhibits 5,6, 7, 8, 10, 
11, 12,15, 14, 15, 16, and 17, which are annexed to said finding of 
facts, upon the ground that they are, and each of them is, immaterial 
and irrelevant to the issue to be tried. 

The court overruled all these objections and admitted the ex- 
hibits; to which rulings in respect to each of said exhibits the de- 
-fendants then excepted. 

They also objected to the admission of E xhibit 9, annexed to said 
finding, except so much thereof as is a record of the election of a 
board of directors for said bank, upon the ground that all other 

matter contained in said exhibit j is immaterial and irrelevant 
79 to the issue, and also because it was incompetent for the stock- 

holders to pass any vote or do any business at the meeting of 
which that exhibit purports to bea record except the election of aboard 
of directors, as the meeting was notified and called for that purpose 
only; and they specially objected because it was incompetent for said 
mecting to pass a vote of assessment upon the stockholders of said 
Pacific National Bank of one hundred per cent. of the amount of its 
capital stock held by each shareholder, which, by the statement in said 
exhibit, purports to have been done, and because said exhibit is but 
hearsay and incompetent evidence of the matters therein recited 
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and set forth (except the elec tion of directors), if the matters them 
selves were admissible in evidence. 

The court overruled all the defendants’ objections to said exhibit 
and its contents, and admitted it in evidence, to which ruling the de- 
. fendants then excepted. ee 

The defendants objected to the admission of the following vote of 
| the directors of said bank, passed Dee. 13, 1851, viz: 
| Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to ees 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and paid 
in; , 

And whereas $38,700 thereof has not been taken and paid in: 

SU Voted, That said $38,700 of said stock be, and is hereby, 

canceled and deducted from said capital stock of $1,000,000 

and that the paid-up capital stock of this association amounts to 
S61 S00. 

Voted, That the Comptroller of the Curreney be notified that the 
capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association, according to law. 


Because it was incompetent and illegal for the board of directors of 
said bank to cancel and deduct $58,700 from its capital stock of 
$1,000,000, or to vote that the paid-up capital of the association 
amounted to $961,500, or to do any act which purports to have been 
done by said vote tending to fix the capital stock of said bank at 
$961,500, or In any way affecting the status of said capital stock. 

And they also objected to the admission of the certificate of J. M. 
Pettengill, cashier, to the ies secu of the Currency, which is as 
follows, viz: 


‘Paciric NATIONAL BANK OF Boston, 
“ December 13, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 

“Tt is hereby certified that the capital stock of ‘The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock -of said bank now amounts to nine 
hundred [and] sixty one thousand three hundred dollars. 


[SEAL.] “J. M. PETTENGILL, Cashier.” 


8] Because the vote certified by him was not evidence which the 
Comptroller of the Currency could legally act upon. 
The court overruled said objections and admitted the said vote 
and certificate; to which rulings the defendants then excepted. 


| 
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The defendants also objected to the admission of the certificate of 
the Comptroller of the Currency, dated Dee. 16, 1881, which is as 
follows, V1Z: | 


“TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
3 WASHINGTON, Dee. 16, 1881. 

Whereas satisf ictory notice has been transmabited to the Comp- 
troller of the Currency thatthe capital stock of ‘The Pacific National 
Bank of Boston, Mass.,’ has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now it is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston, Mass.,’ aforesaid has been increased as— 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said inerease of capital has been paid into 
said bank as a part of the capital stock thereof, and that the said in- 
crease of capital is approved by the Comptroller of, the Currency. 

In witness whereof | hereunto affix my official seal. 


[SEAL. ] | 7 JOHN J. KNOX, Comptroller, 


$2 Because the Comptroller of the Currency had no authority in 

law to issue said certificate upon’ the vote certified and for- 
warded to him by said cashier, and said certificate was null and void 
and had no legal effect upon the amount of the capital stock of said 
bank and was not competent evidence of.an increase’ thereof to 

“461,500. 

The court overruled said objections and admitted said certific ate In 
evidence; to which ruling the defendants then excepted. 

The defendants also objected to the facts introduced by the plain- 
tiff relating to the suits brought by three creditors after March 18 
and before “March 20, 1882, as ste ited in the facts found by the court, 
as irrelevant and immaterial. 

The court overruled the objection and admitted the evidence, and 
defendants then excepted. 

Upon the findings of fact by it the court found that the defendants 
were the owners of the number of shares of stock on May 20, 1882, and 
on May 22, 1882, as declared in that behalf in the declaration ; to which 
finding the defendants then excepted. 

And after the evidence introduced by both parties was closed the 
defendants prayed the court to make sixteen rulings in matters of 
law, which requests are numbered from 1 to 16, inclusive, and are 
as follows, VIZ: 

eS i hat by reason of the defendants hav ing taken 200 shares of the 
$500,000 increase of the capital stock of the ‘Pacific National Bank 

which was voted Sept. 15, 1881, and their payment therefor, 
83 and the receipt and retention of a certificate of stock for that 
amount, they cannot be held as stockholders in this action 
unless it appears that the whole amount of the $500,000 increase 
voted was, either before or subsequent to their reception of said cer- 


fa 
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tificate, te aken and paid in, and the inerease of stock to that amount 
approved by the.Comptroller of the Currency. : 

(2.) That the vote of the directors of the Pacific National Bank. 
Sept. 18,1881, that the capital of that bank be increased to $1,000 000, 
andthe vote of the directors of said bank, Dec. 18, 1881, in which 
the attempt was made to limit the increase of the capital to $461,500, 
and to fix the whole capital at $961,500, and the approval thereof by 
the Comptroller of the Currency by his certificate, dated Dee. 16, 
1881, did not constitute a legal and valid increase of the capital 
stock of said bank to $961 300. 

(3.) That if the action of the directors of said bank and the Comp- 
troller of the Currency, set forth in the preceding request, constituted 
a valid increase of the capiti al stock of said bank of $461,300 and to the 
amount of $261,800, the defendants cannot be held in this action as 
stockholders in said increase of $461,500 by reason of their having 
taken 200 shares of the increase of $500,000 voted Sept. 15, 1881, and 
their payment for those shares, and the reception of a certificate for 
said 200 shares thereof prior to the failure of the bank, Noy. 18, 1881. 

(4.) That the retention by the defendants of said certificate for 
200 shares of said $500,000 increase until the final closing of the 

bank, May 20, 1882, and the payment of the assessment of one 
84 hundred per cent. upon the par value of said supposed shares 

which was made by them Feb’y 10, 1382, were not sufficient in 
this case to constitute or hold them as owners of said shares if they did 
not know and had never been informed of the said action of the di- 
rectors Dee. 13, 1881, or of the said action of the comptroller Dee. 16, 
1881], S sine ae 5 the stock at $961,500, until after the receiver was ap- 
pointed, May 22, 1882, and did not until after that time know, and 
had never been informed, that the increase of said capital stock to 
$1,000,000 had not all been taken and paid in. 

(5.) That if the votes of the directors of Sept. 15 and Dec. 18, 1881, 
and the certificate of the comptroller dated Dec. 16, 1881, did not con- 
stitute a valid increase of the capital of the bank: to $961,300, that 
attempted increase was not validated by subsequent ratifying acts 
(if such acts there were) by part only of those who had subscribed 
for and paid in the $461,500 under the vote to increase to $500,000. 

(6.) That the amount of the capital stock could not be inereased by 
ratification toa sum less than $961,300, and, if the defendants did 
acts which might constitute ratification on their part, it would not 
make the 200 shares of proposed new stock taken up and paid for 
by them legal stock unless all the other holders of said attempted 
increase to the amount which had been approved by the Comp- 
troller of the Currency ($461,300) aiso ratified said increase. 

(7.) That if the bank gave the defendants credit upon the stock 

ledger for the number of shares of the increased capital of 
85 $500,000 voted Sept. 15,1881, taken and paid for by them when 

they received their certificate the refor, which credit remained 
upon the ledger until the receiver was appointed, the defendants are 
not thereby precluded from showing either that that increase was 
never legally perfected or that they are not, and never became, the 
legal owners of said supposed shares. 
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(S.) Thi at if defendants a not direct the entry of their name upon 
the stock ledger, and did not know that it was entered there, they 
‘annot be affected by such entry. 

(9.) That the entry of defendants’ name upon the stock ledger and 
the retention of it there by the directors cannot affect their lability 
in this action if it does not appear that any of the present creditors 
of the bank knew that defendants’ name was entered among the 
stockholders and gave credit to the bank on that account. 

(10.) That the payment by the defendants Feb’y 10, 1882, to the 
directors of the Pacific National Bank, which was then insolvent, 
and its capital stock all lost, and was in the possession and under the 
control of Needham, of an amount equal to the par value of the sup- 
posed stock of which they held a certificate, which was applied towards 
‘the payment of the indebtedness of said Pacific Bank, if made with 
the understanding and belief on their part that it would discharge 
them from their hability Gf any liability existed) under the statute 
to contribute towards the payment of the debts of the bank a sum 
equal to the par value of their stock, constituted a satisfaction and 
discharge of that hability, and proof of it is a good defence to this 

action. 
86 (11.) That the payment by the defendants Feb’y 10, 1882, to 
the directors of the Paecifie National Bank, which was then 
insolvent, and its capital stock all lost, and was in the possession and 
under the control of Needham, of an amount equal to the par value 
of the supposed stock of which they held a certificate, which was 
applied towards the payment of the indebtedness of said Pacific Bank, 
if made with the understanding and belief on their part that it 
would discharge them from their liability, 1f any hability existed, 
under the statute to contribute towards the payment of the debts of 
the bank a sum equal to the par value of their stock, at least con- 
stituted a satisfaction and discharge of their lability for all debts 
semaniel before such payment. — | 

(12.) That if the defendants paid to Daniel Needham, the bank 
examiner, while he was in charge of the bank, or to any person act- 
ing under his authority in the ‘reception of the payment, a sum of 
money equal to the par value of all the shares of said supposed stock 
held by them in said Pacific Bank, which was applied in payment 
of the debts, contracts, and engagements of the bank, it constituted 
a discharge of their lability under the statute and is a defence to 
this action. 

(13.) That if defendants paid the assessment upon all the shares 
held by them, which was voted at the assemblage of stockholders 
Jan’y 10, 1882, to Daniel Needham while he was in possession and 
control of the bank, and all moneys received for the payment of its 
debts, or to any person authorized by him, such payment constituted 
a diseh: arge of f the defendants’ li: ability under the statute and Isa de- 
fence to this action. 

(14.) If the defendants, since the failure of the bank in Nov., 

87 1881, have paid one assessment of an amount equal to the par 

value of the shares of said supposed stock held by them, and 

| such payment did not have the effect of restoring the \ ralue of their 
9—1245 
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stock to them in any part, but was joes | to the payment of the 

debts, contracts, and engagements of the b: ank, they are discharged 

from further hability under whatever provision of law that assess- 

ment may have been made. 

(15.) And the effect would be the same of a payment made under 

S, the circumstances stated in the foregoing request if the assessment 
was made voluntarily by the stockholders upon themselves without 
reference to any provision of the statute relating to making an assess- 
ment. | 

(16.) That if, after they were notified of the assessment referred to 
in these requests, the defendants received from Daniel Needham, 
the examiner, while he was in possession of the Pacific National 
Bank and all its assets, and while the moneys paid in to said bank 
were paid and received under bis supervision and authority, assur- 
ances that the payment of that assessment would relieve them from 
all further liability under the statute to contribute towards the pay- 
ment of the debts of the bank, and were influenced to pay the assess- 
ment by such assurances, and did thereafterwards pay it to the bank 
while it was in Needham’s possession, such payment is a satisfaction 
of their hability sought to be enforec din this action and is a defence 
to it. 

But the court rejected each and every one of the said sixteen re- 

quests of the defendants, except the 7th, 8th, and 9th, which 
88 were granted, and refused to make each of the several rulings 

praye sd for by them in their Ist, 2nd, 5rd, 4th, 5th, 6th, 10th, 
Lith, 12th, loth, 14th, 15th, and 16th requests; to which refusal of 
the court and rejection of said several requests the defendants then 
excepted. 

And after the court had found the- facts specially the defendants 
prayed the court to rule that “Upon the faets found in this ease the 
plaintiff is not entitled to judgment.” But the court refused this 
prayer, and entered judgment for the plaintiff for the sum of 
$23,527.33, as appears by the record. 

To which refusal to rule and entry of judgment the defendants 
then excepted. | 

And the defendants, insisting upon all their exceptions aforesaid, 
they having been duly taken, prayed the court that this their bill of 
exceptions be signed and sealed by the court, which is accordingly 
done and made a part of the record. 

Le BARON B. COLT,  [seat.] 
U.S. Cirewt Judge. 
A true record. 
Attest: JOHN G. STETSON, Clerk. 


A true copy. 
Attest: JOHN G. STETSON, Clerk. 
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89 Clerk’s Certificate. 


UNITED STATES oF AMERICA, |. 
? . o ie 
Massachusetts District, : 


I, John G. Stetson, clerk of the cire uit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause of Linus M. P rice, receiver, plaintiff, v. Taunton Savings Bank, 
defendant, lately determined in said. ciret eS court, and of all pro- 
ceedings therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of the said circuit court at Boston, in said district, this fifth day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Lndependence of the United States the one 
hundred and tenth. | 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


90 Assignment of Errors. 
Supreme Court of the United States. October Term, 1885. 


TAUNTON SAVINGS Bank, Defendant, Plaintiff in Error, 
v. 
Linus M. Price, Receiver Plaintiff, Defendant in Error. 


And now, to wit, on thesaid eighth day of September, A. D. 1888, 
before the justices of said court, comes the plaintiff in error, said 
Taunton Savings Bank, and says that in the record and proceedings 
aforesaid, and also in giving the judgment aforesaid, there is mani- 
fest error, to wit: 

1. There- was error In each of the rulings of said court admitting 
in evidence each one severally of the records, papers, and doe “uments, 
copies of which are annexed to and a part of the finding of the facts 
by the court, which finding 1s incorpor: ated into and is a part of the 
record of this case, and is entitled “Statement of facts found by the 
court,” and which records, papers, and documents are, respectively, 
Exhibits 5, 6,7, 8, 10, 11, 12 , 13, 14, 1, 16, and 17 in said finding 
of facts. 

2. There was error in the ruling of nail court admitting in evi- 
dence what was assumed to bea record of the doings of a meeting of 
the stockholders of said Pacific National Bank, held Jan’y 10, 1882, 

a copy of which is annexed to said finding of facts by the 
91 court as“ Exhibit 9,” except-so much thereof as is a record of 

the election of a board of directors of said bank, which is as 
follows: 

“The following directors. were chosen by a stock vote of 4,727. 
shares against 80 “scattering votes: Lewis Coleman, of Boston ; Joh 
Shephard, of Boston; M. ‘Dyer, Jr., of Boston; M. i Springer, of 
Newton; J. H. Whitaker, of f M: alden : Edwin Ray, of Newton; J. 
HH. Sanborn, of Newton ; E. M. Fowle, of Newton ; George H. March, 
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of Watertown ; Arthur Sewall, of Bath; John E. Cassidy, of Boston ; 
Jolin Fallon, of Lawrence.” 

3. There was error in the ruling of said court admitting in evi- 
dence the following vote of the directors of said Pacifie National 
Bank, passed Dec. 13, 1881, to wit: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 
And whereas $461,300 of said new stock has been taken and paid 
eee | : 

And whereas $58,700 thereof has not been taken and paid in: 

Voted, That said $38,700 of said stock be, and is hereby, can- 
eeled and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to 5961,500. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of 3461,500, 

and that the whole amount of said increase has been paid in 
92 as part of the capital of this association, and that he be re- 

quested to issue his certificate of said increase to this associa- 
tion according to law. , 

4. There was errorin the ruling of said court admitting in evidence 
the following certificate of J. M. Pettengill, the cashier of said bank, 
to the Comptroller of the Currency, which is dated Dec. 15, 1581, to 
wit: . 

“PaciFic NATIONAL BANK oF Boston, 
“ December 13, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 

“Ttis hereby certified that the capital steck of ‘ The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 
dred [and] sixty-one thousand three hundred dollars. 


[SEAL. ] “J. M. PETTENGILL, Cashier.” 


ad ri ; : . * » ° ‘ ° ° . ° 

5. There was error in the ruling of said court admitting in evi- 
dence the following certificate of John J. Knox, Comptroller of the 
Currency, dated Dec. 16, 1881, to wit: 


“"TREASURY DEPARTMENT, 
‘OFFICE OF COMPTROLLER OF THE CURRENCY, 
“ WasuInaton, Dec. 16, 1881. 

‘Whereas satisfactory notice has been transmitted to the Comp. 
troller of the Currency that the capital stock of ‘The Pacifie National 
Bank of Boston,’ Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 
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93 “ Now, it is hereby certified that the capital stock of ‘The 


Pacific. Nation: ll Bank of Boston,’ Mass., aforesaid, has been 
increased as aforesaid in the sum of four hundred and sixty-one 
thousand three hundred dollars; that said inerease of capital has 
been paid into said bank as a part of the capital stock thereof, and 
that said increase of capital is approved by the Comptroller of the 


£; memes: 


“Tn witness whereof I hereunto affix my official signature. 


[SEAL. | “JOHN J. KNOX, Comptroller.” 


There was error in the ruling of said courtadmitting in evidence 
the facts introduced by the said Price relating to the suits brought 
by three creditors after March 18 and be fore May 20,1882, as stated 


Bhp facts | found by the court. 


There was error in the finding of said court, as a conclusion of 
ae from the facts found by it, that the defendant was the owner 
of the number of shares of stock in said Pacific National Bank on 


May 20, 1882, and on May 22, 1882, as declared in that behalf in 


the declaration. 

8. There was error in the ruling of said court in each and every 
weal to make the several and separate rulings requested by the de- 
fendant in his prayers therefor submitted to the court after the evi- 
dence introduced by both parties was ciosed, to wait: 

(1.) In refusing to rule as requested, “that by reason of the de- 
fendants having taken 200 shares of the $ $500,000 inerease of the 
capital stock of the Pacific National Bank which was voted Sept. 13, 


~1881, and their payment therefor, and the receipt and retention of a 


certificate of stock for that amount, they cannot be held as 
94 stockholders in this action unless it appears that the whole 

amount of the $500,000 increase voted was; either before or 
subsequent to their reception of said certificate, taken and paid in, 
and the increase of stock to that amount approved by the Comp- 
troller of the Currency. 

(2.) In refusing to rule as requested, “that the vote of the di- 
rectors of the Pacific National Bank, Sept. 15,1851, that the capital 
of that bank be inereased to $1,000,000, and the vote of the 
directors of said bank, Dee. 18,1851, in which the attempt was made 
to limit the inerease of the eapite al to $461,300, and to fix the whole 
capital at®961,300, and the approval thereof by the Comptroller of 
the Currency by his certificate dated Dee. 16, 1881, did not consti- 
tute a legal and valid increase of the capital stock of said bank to 
$961,300.” 

3.) In refusing to rule as requested, “ that if the action of the d1- 
rectors of said bank and the Comptroller of the Currency, set forth 
in the preceding request, constituted a valid increase of the capital 
stock of said bank of $461,300, and to the amount of $961,300, the 
defendants cannot be held in this action as stockholders in said in- 
crease of $461,800 by reason of their having taken 200 shares of the 
increase of $500,000 voted Sept: 15, 1881, and their payment for those 
shares and the reception of a certificate for said 200 shares thereof 
prior to the failure of the bank, Nov. 18, 1881.” 


10 THE TAUNTON SAVINGS BANE Ys. 


(4.) In refusing to rule as requested, “that the retention by the 
defendants of said certificate for 200 shares of said $500 000 increase 
until the final closing of the bank, May 20, 1882, and the payment 

of the assessment of one hundred per cent. upon the par value 
95 of said supposed shares, which was made by them Feb’ry 10, 

1882, were not sufficient in this case to constitute or hold 
them as owners of said shares if they did not know, and had never 
been informed, of the said action of the directors Dec. 15, 1881, or of 
the said action of the Comptroller of the Currency Dee. 16, 1881, cer- 
tifying the stock at $961, 300, until after the receiver was appointed, 
May 29 1882, and did not, until after that time, know, and had never 
been informed, that the increase of said capiti al stock to’$1 000,000 
had not all been taken and paid in.” 

(5.) In refusing to rule as requested, “that if the votes of the di- 
rectors of Sept. 18 and Dec. 18, 1881, and the certificate of the comp- 
troller dated Dec. 16, 1881, did not constitute a valid increase of the 
capital of the bank to $961,500, that attempted increase was not vali- 
dated by subsequent ratifying acts (if such acts there were) by part 
only of those who had subscribed for and paid in the $461,300, under 
the vote to increase $500,000.” 

6.) In refusing to rule as requested, “that the amount of the 
capital stock could not be increased by ratification to a sum less than 
$961,300 ; and if the defendants did aets which might constitute rati- 
fication on their part, it would not make the 200 shares of proposed 
new stock taken up and paid for by them legal stock unless all the 
other holders of said attempted increase to the amount which had 
been approved by the Comptroller of the Currency ($461,300), also 
ratified said increase.” 

(7.) In refusing to rule as requested, “that the payment by the de- 
: fendants, rt ‘eb,y 10, 1882, tothe daractnte of he Pacific National 
96 Bank, which was then insolvent and its capital stock all lost 

and was in the possession and under the control of Needham, 
of an amount equal to the par value of the supposed stock of which 
they held a certificate, which was applied towards the payment of 
theindebtedness of said Pacific Bank,if made with the understanding 
and belief on their part that it would discharge them from their 
lability Gf any lability existed) under the statute to contribute to- 
ward the payment of the debts of the bank a sum equal to the par 
value of their stock, constituted a satisfaction and discharge of that 


liability and proof of it is a good defence to this action.’ 


(8.) In refusing to rule as requested, “that the payment by the 
defendants, Feb’y 10, 1882, to the directors of the Pacific National 
Bank, w hich was then insolvent and its ¢ pital stock all lost and was 
in the possession and under the control of Needham, of an amount 
equal to the par value of the supposed stock of which they held a 
certificate, which was applied towards the payment of the indebted- 
ness of said Pacific Bank, if made with the understanding and belief 
on their part that it would discharge them from their liability, if 
any liability existed, under the statute to contribute toward the pay- 
ment of the debts of the bank a sum equal to the par value of their 
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stock, at least constituted a satisfaction and discharge of their liability 
for all debts contracted before such payment.” 

(9.) In refusing to rule as requested, “that if the defendants paid 
to Daniel Needham, the bank examiner, while he was in charge of 
the bank, or to any person acting under his authority in the recep- 

tion of the payment, a sum of money equal to the par value 
97 — of all the shares of said supposed stock held by them in said 

Pacific Bank, which was applied in payment of the debts, 
contracts, and engagements of the bank, it constituted a discharge 
of their liability under the statute and is a defence to this action.” 

(10.) In refusing to rule as requested, “that if defendants paid the 
assessment upon ail the shares held by them, which was voted at 
the assemblage of stockholders, Jan’ry 10, 1882, to Daniel Needham, 
while he was in possession and control of the bank, and all moneys 
received forthe payment of its debts, or to any person authorized 
by him, such payment constituted a discharge of the defendants 
lis ibility under the statute and is a defenee to this action.” 

(11.) In refusing to rule as requested, that “if the defendants, since 
the failure of the bank in Nov., 1881, have paid one assessment of an 
amount equal to the par value of the shares of said supposed stock 
held by them, and such payment did not have the effect of restoring 
the value of their stock to them in any part, but was devoted to the 
payment of the debts, contracts, and engagements of the bank, they 
are discharged from further Nability, under whatever provision of 
law that assessment may have been made.” 

(12.) In refusing to rule as requested, that “the effect would be the 
same of a payment made under the circumstances stated in the 
foregoing request if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to m: iking an assessment.” | 

13.) In refusing to rule as requested, “that if, after they were noti- 

fied of the assessment referred to in these requests, the defend- 
98 - ants received from Daniel Needham, the examiner, while he was 

in possession of the Pacific National Bank and all its assets, 
and while the moneys paid in to said bank were paid and received 
under his supervision and authority, assurances that the payment of 
that assessment would relieve them from all further hability under 
the statute to contribute toward the payment of the debts of the bank, 
and were influenced to pay the assessment by such assurances, and 
did thereafterwards pay it to the bank while it was in Needham’s 
possession, such payment is a satisfaction of their lability. sought 
to be enforced in this action and is a defence to it.” 

9. There was error in the ruling of said court refusing the prayer of 
the defendants made after the court had found the facts specially, 
which prayer was as follows, to wit: “That upon the facts found in 
this ease the plaintiff is not entitled to judgment,” and in rendering 
— for the plaintiff for the sum of $25,527.55. | 

. There was error by said court in rendering judgment for any 
ava part of the assessment made by the Comptroller of the Cur- 
rency against the defendants than the defendants’ due proportion of 
the debts of said bank contracted subsequent to March 18, 1882. 
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THE TAUNTON SAVINGS BANK VS. 


And the plaintiff in error, said Taunton Savings Bank, prays that 
the judgmentaforesaid may be reversed, annulled, and altogether held 
for naught, and that it may be restored to all things which it has lost 
by the occasion of the said judgement. | 

By A. £. GOUL D, 
ALFRED D. CHANDLER. 
Attorneys for Plaintiff in Error. 


99 (Bond on Writ of Error.) 


Know all men by these presents that we, The Taunton Savings Bank, 
a corporation duly created by and organized and doing business under 
the laws of the State of Massachusetts, of Taunton, in said State, as 
principal, and John E. Sanford, George M. Woodward, and Henry 
R. Wood, all of said Taunton, as sureties, are held and firmly 
bound unto Linus M. Price, a citizen of the State of New Jersey, com- 


morant at Boston, in said State, receiver of the Pacific Nation: il Bank 


of Boston, in the full and just sum of thirty thousand dollars, to be 
paid to the said Linus M. Price, receiver, his certain attorney, suc- 
cessors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, wed adm inistr: ators, jointly 
and severally, by these presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 


Whereas lately at a circuit court of the United States, within and for 


the district of Massachusetts, ina suit depending in said court between 
the said Linus M. Price, receiver, plaintiff, and the said Taunton 
Savings Bank, defendant, judgment was rendered against the said 
defendant, and the said defendant hav Ing procured a writ of error and 
filed a copy thereof in the clerk’s office of the said court to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
said plaintiff citing and admonishing him to be and appear ata 

Supreme Court of ‘the United States to be holden at W ashington 
on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
defendant shall prosecute its said writ error to effect and answer all 
damages and costs if he fail to make its plea good, then the above 
obligation to be null and void; iho to remain In full force 


and virtue. 


TAUNTON SAVINGS BANK. 


By HENRY R. WOOD, Treas. rb. Bf 
JOHN E. SANFORD. 'h. 8. ] 
GEO. M. WOODWARD. iM, 
HENRY R. WOOD. - tp a, 


Signed, sealed, and delivered in presence of— 


WM. E. HART. 


Approved. 
Le BARON B. COLT, 
U.S. Cirewit Judge. 


A true copy of the bond taken by the judge at the time of allow- 


a 


PETER BUTLER, RECEIVER, &¢. (3 


ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts. 
Attest: JOHN G. STETSON, 
Cler ry U. B Mass. Mist. 


100 The United States of America to Linus M. Price, of Newark, 
in the State of New Jersey, a citizen of said State, receiver 

of the Pacific National Bank of Boston, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 


in the clerk’s office of the eireuit court of the United States within 


and for the district of Massachusetts, wherein The Taunton Savings 
Bank, a corporation duly established by law of the State of Massa- 
is plaintiff in error, and you are defendant in error, to show cause, 
if any there be, why judgment rendered against the said plaintiff in 
error, as 1n the said writ of error mentioned, shouid not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this eighth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-five. 

Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Circuit. 
Suflicient service of this citation is acknowledged. 
A. A. RANNEY, 
For Defendant in Error. 


Endorsed on cover: Massachusetts C. C. U.S. No. 1245. The 
Taunton Savings Bank, plaintiff in error, vs. Peter Butler, receiver of 


the Pacific National Bank of Boston. Filed January 4, 1886. 
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Supreme Court of the Cnited States, 


No. 791. . 
Tue Taunton Savines Bank, Appellant, 
Perer Burver, Lecezver. 
No. 822. 


THe Taunton Savines bani, Plaintiff in Error, 
| v. 
Perer Butwer, Pecezver. 


BRIEF FOR THE TAUNTON SAVINGS BANK. 
GENERAL STATEMENT OF THE CASE. 


For about two years prior to Sept. 13, 1881, the Pacific National 
Bank of Boston had been doing a general banking business in 
Boston, Mass., with a capital stock of $500,000. 

{quity Record, p. 12. 
Law Record, p. 8. 


The articles of association of the bank provide that “ the capital 
may be increased, according to the provisions of Section 5142 of the 
Revised Statutes, to any sum not exceeding ten hundred thousand 
dollars.” | 

Equity Record, Exhibit 1, p. 20. 
Law Record, Exhibit 1, p. 14. 


Section 5142 of the Revised Statutes provides that “ no increase of 
capital shall be valid until the whole amount of such increase is paid 
in, and notice thereof has been transmitted to the Comptroller of the 
Currency, and his certificate obtained specifying the amount of such 
increase of capital stock, with his approval thereof, and that it has 
been duly paid in as part of the capital of such association.” 

(1d) 
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On Sept. 13, 1881, the directors of the Pacific National Bank voted 
to increase the capital to $1,000,000. 

Equity Record, p. 12; Exhibit 3, p. 24. 

Law Record, p. 8; Exhibit 3, p. 19. 


The following notice was thereupon sent to the stockholders of the 
bank : — 3 
Paciric Nationat BanKk, 105 Devonshire Street, 

Boston, Sept. 13, 1881. 


At a meeting of the directors of this bank, held this day, it was 

* Voted, That the capital of this bank be increased to $1,000,000, 
and that stockholders of this date have the right to take the new 
stock at par in equal amounts to that now held by them.” Sub- 
scriptions to the new stock will be payable October 1. Parties 
desiring to anticipate will be allowed interest to that date, at four 
per cent per annum. 
J. M. Perrencity, Cashier. 
Equity Record, p. 12; Exhibit 4, p. 24. 
Law Record, p. 8; Exhibit 4, p. 19. 


Up to Oct. 28, 1881, the Taunton Savings Bank never owned any 
stock of the Pacific National Bank. On Oct. 28, 1881, a certificate 


dated Oct. 1, 1881, of two hundred shares of the new increase voted 


Sept. 13, 1881, was issued to it by the Pacific National Bank. The 
Taunton Savings Bank paid $21,000 for this certificate, and had no 
knowledge of the insolvency of the National Bank until its failure, 
Noy. 18, 1881; after which time the Taunton Savings Bank did not 
subscribe for, or make any contract with the National Bank for, any 
part of the increase voted Sept. 13, 1881, or for any other stock of 
the bank. It never held any certificate except that issued Oct. 28, 
1881, for two hundred shares in the increase voted Sept. 13, 1881. 

Equity Record, p. 81. 

Law Record, p. 59. 


On Nov. 18, 1881, the bank became unable to meet. its debts and 
liabilities, failed to redeem its circulating notes, and closed its doors 


to business. | 
Equity Record, p. 12. 
Law Record, p.:8. 


| 
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At the time of the failure, Nov. 18, 1881, the whole amount of 
the increase of capital to $1,000,000, to which the Taunton Savings 
Bank had subscribed, and for two hundred shares of which it held a 
certificate, had not been taken or paid in, and it never was thereafter 
taken or paid in, and no notice was ever transmitted to the Comptrol- 
ler of the Currency that it had been taken or paidin. The Comptrol- 
ler never issued a certificate stating that the capital stock had been 
increased to the amount of $1,000,000 as voted Sept. 13, 1881, nor 
did said Comptroller ever certify his approval of such increase, or 
that it had been duly paid in as a_ part of the capital of the bank. 
No action whatever was at any time taken by the Comptroller 
respecting an increase of stock to $1,000,000. | 

Equity Record, p. 12. 
Law Record, p. 8. | 

At the time the Taunton Savings Bank received its certificate for 
the new stock on Oct. 28, 1881, just before, the failure of the bank, 
it did not know, and had not been informed, that the $500,000 in- 
crease of the capital stock of the Pacific National Bank, voted Sept. 


18, 1881, was not all taken and paid in, and that increase legally 


completed. 7 
Equity Record, pp. 82, 83. 
Law Record, p. 60. 


In fact, only $461,300 of the increase of $500,000 was ever taken, 
all of which $461,300 was paid in on account of subscriptions to the 
proposed increase to $1,000,000, voted Sept. 13, 1881. 

This whole amount of $461,300 was used by the bank in its busi- 
ness, and at the time of the failure, Nov. 18, 1851, had all been lost. 


Equity Record, pp. 17, 18. 
Law Record, pp. 8, 9, 13. 


When the bank failed, Nov. 18, 1881, it owed over $3,000,000 
in excess of the value of its assets, and it was in fact deeply and 
hopelessly insolvent. 

Indeed, as far back as Sept. 15, 1881, when the directors voted 
to increase the capital to $1,000,000, the entire capital of the bank 
had been lost, and it was then insolvent. This condition of the bank 
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was misstated to, or concealed from, the stockholders at the time they 
were induced to subscribe to the increase to $1,000,000. 

Equity Record, pp. 16, 17, 18. 

Law Record, pp. 8, 9, 13. 


On the same day that the bank failed, Nov. 18, 1881, Daniel 
Needham, a duly appointed examiner of national banks, was placed 
by the Comptroller of the Currency in exclusive charge and posses- 
sion of the bank and all its funds, assets, records and books, and 
he remained in the exclusive charge and possession of the same, act- ‘ 
ing under the direction of the Comptroller of the Currency, for a 


period of four months. The directors of the bank in the mean 


time had no, possession or control over its assets or the money re- 

ceived or paid out on account of the bank, except under the super- 

vision, control and authority of said Needham. During all this 

time the doors of the bank were closed to business. 
Equity Record, p. 13. at ty 
Law Record, p. 9. | 2 en 


Soon after the failure of the bank, and before Dec. 13, 1881, the 
Comptroller of the Currency was informed that the bank was in a 
most precarious condition and insolvent, owing at least $961,300 
more than the value of its assets. 

Equity Record, p. 13. 
Law Record, pp. 9, 59. 


Before Dec. 13, 1881, the Comptroller was also informed of the 

vote of the directors which had been passed Sept. 13, 1881, to in- 
crease the capital of the bank to $1,000,000, and that the full 
amount of that increase had not been subscribed for when the bank 
suspended in November. He was also informed that the $461,300 
. which had been paid in on subscriptions to the increase to $1,000,000 
had all been lost. 

Equity Record, p. 13. 

Law Record, pp. 9, 59. 


At a conference held before Dec. 13, 1881, between the Comp- 
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troller of the Currency, certain representatives of the directors, and 
William J. Best, who was a large creditor, the question of what 
should be considered the capital of the bank was presented to the 
Comptroller and discussed, and the conclusion was reached that such 
a vote as that of Dec. 13, 1881, hereinafter set forth, should be passed 
by the directors, that the Comptroller should then be notified that 
the capital had been increased to $961,300, and should thereupon 
issue to the bank his certificate of increase to that amount. 

“quity Record, p. 65. 

Law Record, p. 59. 


In pursuance of such conclusion, on Dec. 13, 1881, when the 


doors of the bank were closed to business, and when it and all its 


assets were. in the exclusive charge and possession of Daniel Need- 
ham, agent and servant of the Comptroller of the Currency, as afore- 
said, and acting under his direction, the directors of the bank passed 
the following vote : — 


Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders ofthis date have the right 
to take the new stock at par in equal amount to that held by them ; 

And whereas, the stockholders were duly notified of said vote, 
and also, that subscriptions to. the new stock would be payable 
Oct. 1; | 

And whereas, $461,300 of said new stock has been taken and 
paid in ; 

And whereas, $38,700 thereof has not. been taken and paid in; 

Voted, That said $38,700 of said stock be and is hereby cancelled 
and deducted from said capital stock af $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300. 

. Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,- 
300, and that the whole amount of said increase has been paid in as 
part of the capital of this association, and that he be requested to 
issue his certificate of said increase to this association, according to 
law. 

Equity Record, p. 15. 
Law Record, pp. 9, 10. 


On the same day, J. M. Pettengill, cashier of the bank, acting 


under the directors, and upon the suggestion of the Comptroller 


that such a certificate should be sent to him, sent the following cer- 
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.tificate, sworn to by said cashier, to the Comptroller. of the 
Currency : — 
Pactric NATIONAL BANK OF Boston, 
| Dec. 13, 1881. 
To the Comptroller of the Currency, Washington, D. C. 

It is hereby certified that the capital stock of “The Pacific 
National Bank of Boston” has been increased pursuant to the arti- 
cles of association of said bank, in the sum of four hundred and 
sixty-one thousand three hundred dollars, all of which has been paid 
in, and that the paid-up capital stock of said bank now amounts to 
nine hundred sixty-one thousand three hundred dollars. 

[SEAL ] J. M. Perreneiuu, Cashier. 


Equity Record, p. 14. 


Law, Record, p. 10. 


On Dec. 16, 1881, the Comptroller of the Currency, knowing that 
the bank was insolvent and that its capital of $500,000 was all lost, 
and knowing further that the $461,300 paid into the bank on account 
of subscriptions to the increase of stock to $1,000,000, was all lost, 
and without in any way consulting the Taunton Savings Bank and 
the other subscribers to that increase, and without its or their con- 
sent or knowledge, sent to the directors of the bank the following 
certificate : — | 

| TreasuRY DEPARTMENT. 
OFFICE OF THE COMPTROLLER OF THE CURRENCY, 
Wasninctron, Dec. 16, 1881. 


Whereas, satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “ The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of $461,300, 
in accordance with the provisions of its articles of association, and 
that the whole amount of such increase has been paid in. 

Now it is hereby certified that the capital stock of the “ Pacific 
National Bank of Boston, Mass.,” aforesaid, has been increased, as 
aforesaid, in the sum of $461,300, that said increase of capital has 
been paid into said bank as a part of the capital stock thereof, and 
that the said increase of capital is approved by the Comptroller of 
the Currency. In witness whereof, I hereunto affix my official 
signature. | : 

[ SEAL | JouHn Jay Knox, Comptroller. 


Equity Record, pp. 13, 14. 


Law Record, pp. 9, 10. 
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On the very same day that the Comptroller thus attempted by 
his certificate to create new stock to the amount of $461,300, 
attempting thereby to change the position of the subscribers to the 
$500,000 increase from that of creditors to that of stockholders, 
with a further certain liability to the amount of $461,300, he sent 
(apparently by the same mail) to the bank, still in his possession, 
the following communication : — 

Wasuinectron, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts : 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred dollars ($961,300), having been lost, notice is hereby 
cviven to said bank, under the provisions of Section 5205 of the 
Revised Statutes of the United States, to pay the deficiency in its 
capital stock by an assessment of one hundred (100) per cent upon 
its shareholders pro rata for the amount of capital stock held by each, 
and that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to the 
provisions of Section 5234 of the Revised Statutes of the United 
States. 

In testimony whereof, I have hereto subscribed my name, and 
‘aused my seal of office to be affixed to these presents at the Treasury 
Department, inthe city of Washington and District of Columbia, this 
sixteenth day of December, A. D. 1881. 

[SEAL] Joun Jay Knox, Comptroller of the Currency. 

Equity Record, pp. 14, Lo. 
Law Record, p. 11. 


There was no vote of the stockholders of the bank, or of the sub- 
scribers to the increase to $1,000,000, relating to the increase or 
reduction of the capital stock of the bank. No opportunity was 
ever given to the stockholders of the bank to subscribe for shares in 
an increase of $461,300, in accordance with the requirements of the 
Articles of Association. 

Equity Record, p. 14. 
Law Record, p. 10. 


The only meeting of the stockholders of the bank held after the 
annual meeting of Jan. 11, 1881, was the annual meeting held Jan. 
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10, 1882. The notice of this meeting published in the Boston Daily 


Advertiser was as follows :— 


Paciric NATIONAL Bank. 

The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them, will be held at their Banking Rooms, 105 Devonshire Street, 
on Tuesday, Jan. 10, 1882, at 11 oclock a. M. ' 

J. M. Perrencityt, Cashier. 
Equity Record, p. 15. 


Law Record, p. 12. 


The treasurer of the Taunton Savings Bank was authorized to and 
did attend this annual meeting, but he was not authorized to and did 
not vote, or participate in any action of the meeting ; and did not hear 
or understand what was said at the meeting touching the increase of 
stock, and reported to the trustees nothing concerning it. 

Equity Record, pp. 91, 92. 
Law Record, p. 60. 


A few days before Jan 16, 1882, the Taunton Savings Bank re- 
ceived notice of an assessment of one hundred per cent upon the 
shareholders of the Pacific National Bank, and that the payment of 
$20,000 was required of the savings bank. On Jan. 16, 1882, the 
call for said assessment was referred to a committee. That com- 
mittee applied before paying this assessment to Daniel Needham, the 
examiner, he being in possession of the bank and its assets, and was 
informed by him that the Taunton Savings Bank was obliged to pay 
the assessment, and that if it was paid, the savings bank would be 
discharged from all liability to contribute towards the payment of 
the debts of the bank. This was reported to the board of trustees, 
and the savings bank, trusting to the statements made to the com- 
mittee by Needham, paid the assessment of $20,000 at the bank, 
Feb. 10, 1882, believing it would constitute a satisfaction of all 
legal liability on its part for the payment of the debts of the Pacific 
Bank. 


Equity Record, pp. 82, 97, 98. 


Law Record, p. 60. 


; 
‘ 
} 


; 
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At the time of this payment, the bank and all moneys received by 
it were in the exclusive charge of the Comptroller, acting through 
Needham, his agent. 

Equity Record, p. 13. 


Law Record, pp. 8, 9. 


The Taunton Savings Bank made this payment for the purpose of 
discharging its hability as a stockholder for the debts of the bank. 
It believed this payment would discharge that lability, or it would 
not have made it. 

Equity Record, pp. 83, 84. 


Law Record, p. 60. 


The officers and trustees of the savings bank did not know at the 
time of this payment, nor were they ever in any way informed until 
after the receiver had been appointed, that the increase of capital 
from $500,000 to $1,000,000, to which the savings bank had sub- 
scribed in September, 1881, had not all been taken and paid in; but 
they supposed and believed that the capital had been validly 
increased to $1,000,000. It was not until after the receiver was 
appointed that they were informed of the action of the directors on 
Dee. 13, 1881, or of that of the Comptroller of the Currency on Dee. 
16, 1881, purporting to fix the capital stock at $961,390. 

Equity Record, p. 83. 
Law Record, p. 60. 

The officers and trustees of the Taunton Savings Bank had no 
information until the taking of their evidence in these cases that the 
name of the savings bank appeared in any way on the books or 
records of the Pacific National Bank, as a stockholder therein. 

Equity Record, p. 34. 
Law Record, p. 80. 

It does not appear that any register or list of stockholders was 
ever kept in accordance with Sect. 5210 of the Revised Statutes ; 
nor does it appear that the stock ledger of the bank, so called, was 
ever seen by, or its contents made know to, any creditor of the bank 


or any member of the public. | 
| | (2d) 
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On March 18, 1882, the amount paid on the assessment of one 
hundred per cent, including the twenty thousand dollars paid by the 
Taunton Savings Bank, was $643,000. 

This entire sum was paid by the stockholders of the bank and by 
some of the subscribers to the increase voted Sept. 13, 1881, while 
the bank and all its receipts and assets were in the possession and 
under the control of Needham, the representative of the Comptroller 
of the Currency. 

Equity Record, pp. 80, 13. 
Law Record, pp. 9, 14. 


On March 18, 1881, this entire fund of $643,000 was therefore in 
the hands of and under the control of said Needham. 
Equity Record, p. 13. 
Law Record, p. 9. 


The bank was then in fact deeply and hopelessly insolvent. 
Equity Record, pp. 16, 17, 77. 
Law Record, pp. 12, 13. 


On March 18, 1882, the Comptroller of the Currency, without con- 
sulting the Taunton Savings Bank or the other subscribers to the 
increase to one million dollars, or those who had paid in the $643,- 
000 on account of the assessment, surrendered the bank and its 
assets to the directors, who opened the bank to business. The 
directors found, however, that they could do, and did in fact do, 
very little business in banking. 

Equity Record, p. 17. 
Law Record, p. 13. 

From March 18 to May 20, the indebtedness of the bank was 

paid off and reduced over $2,000,000. 
Equity Record, p. 16. 


Law Record, p. 12. 


The whole amount paid by the stockholders as a contribution 


towards the payment of the debts of the bank by voluntary assess- 
ment, viz., $742,800, including the $20,000 paid by the Taunton 


| 
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Savings Bank, was applied to the payment of the debts of the 
bank. 

Eguity Record, p. 18. 

Law Record, p. 13. 


There were new liabilities contracted subsequent to March 18, 
1882, to the amount of $200,000, but the bank after that time made 
no new losses. 

Equity Record, pp. 16, 19. 
Law Record, pp. 12, 13. 


The receiver was appointed May 22,1882. All the assets which 
were in the bank Nov. 18, 1881, came into the receiver’s hands, 
when he took possession of the bank, except such as had been col- 
lected and applied to the payment of the debts and expenses of the 
bank, and such as had been surrendered on compromise in the set- 
tlement of doubtful assets. 

Equity Record, p. 16. 
Law Record, p. 12. 


On Noy. 27, 1882, six months after the appointment of the 
receiver, the Comptroller of the Currency made another demand or 
requisition for $961,300 upon the stockholders of the bank and upon 
the subscribers to the increase to $1,000,000, being an assessment 
of one hundred per cent upon what was alleged and is alleged by the 
receiver to be the capital of the bank. The receiver brought suits 
to enforce this assessment March 14, 1883. 

Equity Record, p. 18. 
Law Record, p. 138. 


In thesuit brought against the Taunton Savings Bank, the receiver | 
alleges it to be the holder of two hundred shares of the stock of the 
Pacific Bank, and seeks to enforce against it, as such, another pay- 
ment of $20,000. 

To enjoin the prosecution of the suit so instituted against it, the 


Taunton Savings Bank caused to be brought, in the Circuit Court for 


the same district in which the suit itself was pending, the bill in 
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equity, the whole record of which is now before this court upon the 
Taunton Savings Bank’s appeal. In this bill in equity, it prays that 
the receiver may be enjoined from the further prosecution of said 
suit against it, and also prays for such other and further -relief as to 
the court may seem meet. 

The claim set forth in the bill in equity, and still urged in this 
court as the ground for such equitable relief, is that the contribution 
by the Taunton Savings Bank, on Feb. 10, 1882, of an amount equal 
to the par value of all the stock ever alleged to be held by it, towards 
a fund which was actually used in the payment of the debts of the 
Pacific Bank, said bank then being insolvent, constituted in equity 
a satisfaction and extinguishment of the lability of the Taunton 
Savings Bank as a stockholder, if such it was, for the debts of the 
bank. 

The Taunton Savings Bank also defended the suit brought against 
it by the receiver, the whole record of which has been brought before 
this court by writ of error, upon two grounds : — 

First. That it was not at the time of the appointment of the 
receiver, or at any time, the holder of two hundred shares of the 
stock of the Pacific National Bank, or of any shares thereof what- 
ever. Its claim is that the attempt on the part of the directors and 
the Comptroller of the Currency in December, 1881, to fix the capital 
stock of the bank at $961,300 was contrary to law and void; that 
the alleged two hundred shares of new stock on which it is sued 
never had any legal existence, and that it by virtue of its sub- 
scription on Oct. 28, 1881, for two hundred shares in the then pro- 
posed increase of capital from $500,000 to the $1,000,000, and by 
its other acts, never became to any extent liable on account of the 
debts of the Pacific National Bank. 

Second. That by its contribution on Feb. 10, 1882, of an amount 
equal to the par value of all the stock ever alleged to be held by it, 
towards a fund which was all used in the payment of the debts of 
the Pacific Bank, said bank then being insolvent, it in law dis- 
charged its liability as a stockholder in said bank, if ever such, and 
should therefore have judgment in its favor in the suit pending 


against it. 
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SPECIFICATIONS OF ERRORS. 


In the Equity Appeal, the error in the decree of the Circuit 
Court, which is here relied upon and urged, is that the Circuit 
Court ought to have held and adjudged that the contribution by the 
Taunton Savings Bank, Feb. 10, 1882, of an amount equal to the 
par value of its stock in the Pacific National Bank, towards a fund 
which was all used in the payment of the debts of the bank, the 
bank then being insolvent, constituted in equity a performance, sat- 
isfaction and extinguishment of its liability as a stockholder if such, 
and that the Circuit Court ought to have restrained the receiver 
from further prosecuting the suit imstituted by him against said 
Taunton Savings Bank, and that the Circuit Court erred in not so 
doing. | a 

The Circuit Court further erred in not granting to the Taunton 
Savings Bank, in whole or in part, the relief prayed for in its said 
bill of complaint. | 

As plaintiff in error, the Taunton Savings Bank relies upon and 
urges all the errors specified in the Assignment of Errors, which 
make a part of the record of the Writ of Error, beginning on p. 67 
thereof. 

These errors are as follows :— 

1. The Cireuit Court erred in giving judgment for the defendant 
in error on the facts found by the Court, and in not giving judgment 
thereon to the plaintiff in error. 

2. There was error in each of the rulings of said court admitting 
in evidence each one severally, the records, papers and documents, 
copies of which are annexed to and a part of the “Statement of 
Facts found by the Court,” and which records, papers and docu- 
ments are, respectively, Exhibits 5, 6, 7, 3, 10, 11, 12, 18, 14,33 
16 and 17 in the record of the Writ of Error. 

3. There was error in the ruling of said court, admitting in evi- 
dence what was assumed to be a record of the doings of a meeting 
of the stockholders of said Pacific National Bank, held Jan. 10, 


1882, a copy of which is annexed to said findings of fact by the 


court as “ Exhibit 9,” except so much thereof as is a record of the 
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election of a board of directors of said bank, which is as fol- 


lows :— 
“The following directors were chosen by a stock vote of 4,727 
shares against &0 scattering votes: Lewis Coleman, of Boston; . 


4 


John Shepard, of Boston; M. D. Dyer, Jr., of Boston; M. P. 
Springer, of Newton; J. H. Whitaker, of Malden; Edwin Ray, of 
Newton; J. Hl. Sanborn, of Newton; E. M. Fowle, of Newton; 
George H. March, of Watertown; Arthur Sewall, of Bath; John 
K. Cassidy, of Boston; John Fallon, of Lawrence.” [The exhibits 
referred to in the two preceding specifications of error cover forty 
pages of the record of the Writ of Error, and are not here set out 
because of their voluminous character. | 

4. There was error inthe ruling of said court, admitting in evi- 
dence the following vote of the directors of said Pacific National 


Bank, passed, Dec. 15, 1881, to wit :— 


Voted, That whereas it was voted by this board, on the thirteenth 
-day of September last, that the capital stock of this bank be 
increased to one million dollars, and that stockholders of this date_ 
have the right to take the new stock at par in equal amount to that 
held by them ; | 

And whereas, the stockholders were duly notified of said vote, 
and also that subscriptions to the new stock would be payable 
Oct. 1; : 

And whereas, $461,300 of said new stock has been taken and 
paid in; 

And whereas, $38,700 thereof has not been taken and paid in; 

Voted, That said $38,700 of said stock be, and: is hereby, can- 
celled and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
‘apital of this association has been increased in the sum of $461,- 
300, and that the whole amount of said increase has been paid in as 
part of the capital of this association, and that he be requested to 
issue his certificate of said increase to this association according to 
law. 


5. There was error in the ruling of said court, admitting in evi- 
dence the following certificate of J. M. Pettengill, the cashier of 
said bank, to the Comptroller of the Currency, which is dated Dee. 
13, 1881, to wit: — 
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Pacrric NationaL Bank oF Boston, 
| Dec. 13, 1881. _ | 
To the Comptroller of the Currency, Washington, D. C. 

It is hereby certified that the capital stock of “ The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank, in the sum of four hundred and_ sixty-one 
thousand three hundred dollars, al! of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
and sixty-one thousand three hundred dollars. 

[SEAL | J. M. Perreneimuy, Cashier. 


6. There was error in the ruling of said court, admitting in evi- 
dence the following certificate of John J. Knox, Comptroller of the 
Currency, dated Dec. 16, 1881, to wit : — 


TREASURY DEPARTMENT, 
OFFICE OF THE COMPTROLLER OF THE CURRENCY, 
Wasntncton, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comptrol- 
ler of the Currency that the capital stock of “The Pacifie National 
Bank of Boston,” Mass., has been increased in the sum of four 
hundred and sixty-one thousand three hundred dollars, in accord- 
ance with the provisions of its articles of association, and that the 
whole amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “ The Pacific 
National Bank ef Boston,” Mass., aforesaid, has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars ; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the s:id increase 
of capital is approved by the Comptroller of the Currency. 

In witness whereof, I hereunto affix my official signature. 

| JoHN J. Knox, Comptroller. 


7. There was error in the ruling of said court admitting in 
evidence facts introduced by the receiver relating to the suits brought 
by three creditors after March 18, and before May 20, as stated in 
facts found by the Court (page 13, record of Writ of Error). 

8. There was error in the finding of said court, as a conclusion 
of law from the facts found by it, that the plaintiff in error was the 
owner of the number of shares of stock in said Pacific National 
Bank on May 20, 1882, and on May 22, 1882, as declared in that 


behalf in the declaration. 
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9. There was error in the ruling of said court, in each and every 
refusal to make the several and separate rulings requested by the 
plaintiff in error in their prayers therefor submitted to the court 
after the evidence introduced by both parties was closed, to wit : — 

(1.) In refusing to rule as requested, “ that by reason of plaintiff 
in error having taken two hundred shares of the $500,000 increase of 
the capital of the Pacific National Bank which was voted Sept. 13, 1881 
and its payment therefor, and the receipt and retention of a certificate 
of stock for that amount, it cannot be held as a stockholder in this 
action unless it appears that the whole amount of the $500,000 
increase voted was, either before or subsequent to its reception of said 


certificate, taken and paid in, and the increase of stoek to that — 


amount approved by the Comptroller of the Currency.” 

(2.) In refusing to rule as requested, “that the vote of the 
directors of the Pacific National Bank, Sept. 13, 1881, that the 
capital of that bank be increased to $1,000,000, and the vote of the 
directors of said bank, Dec. 13, 1881, in which the attempt was 
made to limit the increase of the capital to $461,500, and to fix the 
whole capital at $961,300, and the approval thereof by the Comp- 
troller of the Currency by his certificate dated Dee..16, 1881, did 


not constitute a legal and valid increase of the capital stock of said 


bank to $961,300.” 

(3.) In refusing to rule as requested, “that if the action of the 
directors of said bank and the Comptroller of the Currency, set 
forth in the preceding request, constituted a valid increase of the 
capital stock of said bank of $461,300, and to the amount of $961, 
300, the plaintiff in error cannot be held in this action as a share- 
holder in said increase of $461,300 by reason of its having taken 
two hundred shares of the increase of $500,000 voted Sept. 13, 
1881, and its payment for those shares and the reception of a cer- 
tificate for said two hundred shares thereof prior to the failure of the 
bank, Nov. 18, 1881.” } 

(4.) In refusing to rule as requested, “that the retention by the 
plaintiff in error of said certificate for two hundred shares of said 
$5,000,000 increase until the final closing of the bank, May 20, 1882, 
and the payment of the assessment of one hundred per cent upon the 


par value of said supposed shares, which was made by them Feb. 10, 


4; 
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1882, were not sufficient in this case to constitute or hold it as owner 
of said shares if it did not know, and had never been informed, of the 
said action of the direetors, Dec. 13, 1881, or of the said action of 
the Comptroller of the Currency, Dec. 16, 1881, certifying the stock 
at $961,300, until after the receiver was appointed, May 22, 1882, 
and did not, until after that time, know and had never been informed 
that the increase of said capital stock to $1,000,000 had not all been 
taken and paid in.” | 

(5.) In refusing to rule as requested, “that if the votes of the 
directors of Sept. 18 and Dee. 15, 1881, and the certificate of the 
Comptroller, dated Dec. 16, 1881, did not constitute a valid increase 
of the capital of the bank to $961,300, that attempted increase was 
not validated by subsequent ratifying acts (if such acts there were), 
by part only of those who had subseribed for and paid in the $461,- 
500, under the vote to increase $500,000.” 

(6.¢ In refusing to rule as requested, “that the amount of the 
capital stock could not be increased by ratification to a sum less than 
$961,800; and if the plaintiff in error did acts which might consti- 
tute ratification on its part, it would not make the two hundred 
shares of proposed new stock taken up and paid for by it legal stock, 
unless all the other holders of said attempted increase to the amount 
which had been approved by the Comptroller of .the Currency 
($461,300) also ratitied said increase.” 

(7.) In refusing to rule as requested, “that the payment by the 
plaintiff in error, Feb. 10, 1882, to the directors of the Pacific Na- 
tional Bank, which was then insolvent and its capital stock all lost and 
was in the possession and under the control of Needham, of an 
amount eqnal to the par value of the supposed stock of which it 
held a certificate, which was applied towards the payment of the 
indebtedness of said Pacific Bank, if made with the understanding 
and belief on its part that it would discharge it from its lability (if 
any liability existed) under the statute to contribute towards the 
payment of the debts of the bank, a sum equal to the par value of 
its stock, constituted a satisfaction and discharge of that liability, 
and proof of it is a good defence to this action.” | 

(8.) In refusing to rule as requested, “that the payment by the 

| (3d) 
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plaintiff in error, Feb. 10, 1882, to the directors of the Pacific Na- 
tional Bank, which was then insolvent and its capital stock all lost 
and was in the possession and under the control of Needham, of an 
amount equal to the par value of the supposed stock of which it held 
a certificate, which was applied towards the payment of the indebt- 
edness of said Pacific Bank, if made with the understanding and 
belief on its part that it would discharge it from its liability, if any 
liability existed, under the statute to contribute towards the pay- 
ment of the debts of the bank, a sum equal to the par value of 
its stock, at least constituted a satisfaction and. discharge of its lia- 
bility for all debts contracted before such payment.” 

(9.) In refusing to rule as requested, “that if the plaintiff in 
error paid to Daniel Needham, the bank examiner, while he was in 
charge of the bank, or to any person acting under his authority in 
the reception of the payment a sum of money equal to the par value 
of ali the shares of said supposed stock held by it in said Hacific 
Bank, which was applied in payment of the debts, contracts and 
engagements of the bank, it constituted a discharge of its liability 
under the statute and is a defence to this action.” 

(10.) In refusing to rule as requested, “ that if plaintiff in error 
paid the assessment upon all the shares held by it, which was voted 
at the assemblage of stockholders, Jan. 10, 1882, to Daniel Need- 
ham, while he was in possession and control of the bank, and all 
moneys received for the payment of its debts, or to any person 
authorized by him, such payment constituted a discharge of the 
plaintiff in error’s liability under the statute, and is a defence to this 
action.” ) 

(11.) In refusing to rule as requested, “that if the plaintiff in 
error, since the failure of the bank in November, 1881, has paid one 
assessment of an amount equal to the par value of the shares of said 
supposed stock held by it, and such payment did not have the effect 
of restoring the value ot its stock to it in any part, but was devoted 
to the payment of the debts, contracts and engagements of the bank, 
it is discharged from further liability, under whatever provision of 
law that assessment may have been made.” | 

(12.) In refusing to rule as requested, “that the effect would be 


the same of a payment made under the circumstances stated in the 


| 
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foregoing request if the assessment was made voluntarily by. the 
stockholders upon themselves, without reference to any provision of 
the statute relating to making an assessment.” | 

(13.) In refusing to rule as requested, “that if, after it was noti- 
fied of the assessment referred to in these requests, the plaintiff in 
error received from Daniel Needham, the examiner, while he was in 
possession of the Pacific National Bank and all its assets, and while 
the moneys paid into said bank were paid and received under his 
supervision and authority, assurances that the payment of that as- 
sessment would relieve it from all further liability under the statute 
to contribute towards the payment of the debts of the bani, and was 
influenced to pay the assessment by such assurances, and did there- 
afterwards pay it to the bank while it was in Needham’s possession, 
such payment is a satisfaction of its liability sought to be enforced 
in this action and is a defence to it.” 3 

10. There was error by said Court in rendering judgment for 
any greafer part of the assessment made by the Comptroller of the 
Currency against the plaintiff in error than the plaintiff in error’s 
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due proportion of the debts of said bank contracted subsequent to 
March 18, 1882. 


ARGUMENT. 


The appellant relies on two principal propositions : — 
First. It is not a stockholder of the new stock. 
Second. It has once paid its full liability. 


a | 
We deny that the character of holder of the new stock has 
uttached to the appellant and plaintiff in error. 
It contracted to take new stock in a bank whose capital should be 
a million dollars. . 


Pages 24, 81. 


‘This agreement imposed no obligation to take shares of a smaller 
capital. 

These engagements are as distinct as engagements to take stock 
in different banks. | 

Acceptance of certificates, entries on the books, payment of 
assessments, neither separately nor combined, clothe it with that 
character in fact, or estop it from denying it. 

This is settled by the statute itself. There is a clear distinction 
between the system provided in the national banking law for the 
original formation of a corporation, and that provided for the 
increase of its capital. | | 

Sections 51338-5141, 5168-5180, provide for the creation of 
2 corporate life which comes into being when the articles of associa- 
tion are signed and filed. Its subsequent action will be binding 
upon the associates, although irregular. The departure from mere 
mandatory provisions can only be remedied by proceedings instituted 
by the government. “ 

But Section 5412 expressly declares: “Vo increase of capital 


shall be valid until the whole amount of such increase 1s paid in, and 
notice thereof has been transmitted to the Comptroller of the Currency, 
and his certificate obtained, specifying the amount of such increase 
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nipita? stock with his approval the eOf and a0 wt has been ron 
nasa part of the capital of such association.’ 

The appellant’s subscription, payment, taking the certificate and 
the entry upon the books were mere preparation for or anticipation 
of the assuming the character of stockholder, when the whole 
amount should be subscribed, and the approval and certificate of the 

Jomptroller obtained. They conferred no right and imposed no duty 

upon appellant, except to become a stockholder when the increase 
became valid, and imposed no obligation upon the bank except to 
admit it as a stockholder when the proceeding was complete. 

If the Comptroller had withheld his approval altogether, surely 
appellant could not have been held as shareholder, for the single 
purpose of liability to previous debts and for no other purpose what- 
ever. | 

American Tube Works v. Boston Machine Co., 139 Mass. 5. 
Reed vw. Boston Machine Co., 141 Mass. 454. 


In the former case all the elements-found here exist, with the addi- 
tional fact that plaintiffs had actually received dividends on the illegal 
stock. Allen, J., says: “In all the cases which have come under 
our observation, where one has been held to be a stockholder by 
estoppel, there has been a legal creation of the capital stock.” 

There is no distinction in principle between an attempted increase 
of capital be yond the amount expressly limited in the charter, and 
an attempted increase, which the law expressly declares shall not be 
ralid until the consent of the public officer who has control of the 
subject, be obtained. 

The consent of the Comptroller takes the place of the legislative 
consent, which, in either case, would be sufficient to authorize an in- 
crease beyond the original limit. 

The issue of the increase was, by the express terms or the statute, 
ultra vires. 

In Scovill v. Thayer, 105 U.S. 1438, it is held that in such case an 
alleged stockholder is not estopped by receiving certificates, attend- 
ing corporate meetings, or by the fact that the corporation had held 
itself out as having increased capital, and so obtained increased 


eredit. 
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— Court say : — 

‘The increased stoe ‘+k itself was void. It conferred on the holders 
no rights, and subjected them to no liabilities. If the stock of the 
first and second issues had been held by one set of holders, and the 
stock of the third and fourth by another, in a contest between them, 
the latter would have been excluded from all participation in the 
management of the company or in its profits. To decide that. the 
holders of stock issued ultra vires have the same rights as the holders 
of authorized. stock, is to ignore and override the limitations and 
prohibitions of the charter. We. think it follows that, if the holder 
of such spurious stock has none of the rights, he can be subjected to 
none of the liabilities of the holder of genuine stock. His contract 
to pay for spurious shares is without consideration, and cannot be 
enforced. The corporation being absolutely without power to in- 
crease its stock above a certain limit, the acquiescence of the share- 
holder can neither give it validity, nor bind him or the corporation.” 

The acts of the stockholders, until the certificate of the Comp- 
troller, are nothing more than propositions.among themselves. 


Charleston v. People’s Nat. Bank, 5 Rich. So. Car. 103. 
>] 


In all the cases cited on the other side, so far as we have examined 
them, the Court hold the stock valid, notwithstanding irregularities. 
If the corporations had been solvent and gone on, the stockholders, 
under the principle of those decisions, would have established their 
right to dividends and to vote. Here, it is clear that until after the 
certificate of the Comptroller, which was itself long after the facts 
relied on as an estoppel, no such relation to this corporation in 
respect to its new stock ever existed. 

So far as the certificate is concerned, that is a strange estoppel 
which estops a person from denying that he is the owner of that 
which does not exist; that he is a stockholder of no stock. The 
reasoning of Scovill v. Thayer is fully applicable here. If there 
had been a dividend declared after the issue of these certificates 
and before the Comptroller’s certificate, the old stockholders could 
have prevented the new ones from receiving it. If there had been 


a meeting, the old stockholders could have prevented the new ones 


from voting. There is no single privilege of a stockholder which 
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the holders of the certificates could have claimed after their issue, 
until the five hundred thousand dollars had been all paid in, and the 
Comptroller’s certificate to the payment of the increase, and his 
approval thereof obtained. | , 

Upton v. Tribileock, 91 os S. 45, Sanger v. Upton, 91 U. 8S. 56, 
Webster v. Upton, 91 U. S. 65, Chubb v. Upton, 95 U. S. 665, and 
Pullman v. Upton, 96 ty S. 328, deal only with the case of sub- 
scriptions obtained by fraud, or stock which the corporation had a 
right to issue, but issued irregularly, or stock de facto in corpora- 
tions irregularly organized. 

Neither party to the transaction understood the payment of the 
money, the certificates, or the entries, as conferring any rights 
upon anybody until the whole half million was paid, and the Comp- 
troller’s certific: ite obtained. They were mere acts of preparation or 
anticipation. | 

Certainly there must be some limit to an estoppel. The clerk of 
a bankrupt corporation cannot, by entering a name on the stock book 
for any number of shares he pleases, render the person named liable 
for all or any part of its debts. Could the cashier of this bank, by a 
stroke of his pen, charge any number of the richest men in Boston 
with shares to the amount of $1,000,000, and thereby render them 
liable for these debts ? 

The presumption arising from entry in-a stock book does not 
apply when all the facts are before the court. No case can be 
conceived where a person, not a stockholder on all other facts, 
becomes one by putting his name on a book without his authority. 

The certificate and entry in stock book must purport to be shares 
in some specific capital. There can be no such thing as a share, 
unless there be a unit which is shared. A numerator is without 
meaning unless there be adenominator. Until there has been a unit 
of capital duly created, there can be no such thing as an estoppel to 
deny holding shares therein. 


If it were essential to our argument, we should respectfully ask 
the Court to reconsider the dictum of Mr. Justice Hunt, in Chubb v. 
Upton, 95 U.S. 665, 668, that “it not necessary to sustain the action 
against a subscriber, that there should have been a subscription for 
the whole amount named in the articles.” If this be true to any 
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extent, we conceive it can be only true in cases where a corporation 
has begun business lawfully, might lawfully have limited its increase 
to the amount actually subscribed without the assent of any other 
authority, so that the subscriber would become a sharehoider ‘in a 
going concern, and where the circumstances attending the issue of 
the certificates immediately, show that to have been the intent ofthe 
parties. See cases collected in > 

1 Morawetz, Sect. 142. 

Rensselaer Plank Road Co. v. Wetsel, 21 Barb. (N. Y.) 56. 


But the present case is as if the subscription paper had itself con- 
tained the express condition that the bank would not admit the 
subscriber to the character of stockholder, until the whole amount 
should be subscribed. 

Lexington R. R. v. Chandler, 13 Mich. 311. 

Troy & Greenfield R. R. v. Newton, 8 Gray, 596. 
Worcester & Nashua R. R. v. Hinds, 8 Cush. 110. 
City Hotel v. Dickinson, 6 Gray, 586. 

Boston & Barre R. R. v. Wellington, 115 Mass. 79. 
Boston R. R. v. Pearson, 128 Mass. 445. 


Creditors, in dealing with corporations, are bound to take notice 
of the limitations of their charters, and, @ forteorz, of the limitations 
of the general law. 

2 Morawetz, Private Corp., 849. 

Seovill v. Thayer, 105 U. S. 143, 149. 

Pearce v. Madison R. R., 21 How. 441, 443. 

In re County Life Ass. Co., L. R., 5 Ch. App. 288. 


The book produced by the receiver is not a stock register. It is 
a mere debt and credit account with the stockholder, p. 88. 


Ins. Co. v. Hastings, 2 Allen, 398. 


We come then to the action of the directors of Dec. 13, 1881, and 
the two certificates of the Comptroller, dated Dec. 16, 1881. 

Dec. 18, 1881, the bank was wholly insolvent. Its capital was 
entirely gone, and its liabilities were more than three million dollars 


| 
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in excess of its capital and assets. It failed to redeem its circulating 
notes, or to pay debts or depositors in the course of business. — Its 
doors were closed (pp. 12, 13); its officers were excluded from all 
control of its affairs by the order of the Comptroller (p. 13). 

Needham, the bank examiner, although not styled receiver in the 
order, was in fact executing the functions of receiver, and not of 
visitor or examiner, so far as his custody and control of the bank 
were concerned. 

Rev. Stat. §§ 5240, 5241. 


This was a clear case of insolvency, and these were clear acts of 
insolvency within the meaning of Sect. 5242. They were due and 
public notice to every shareholder and creditor that the power of the 
bank to deal in any manner with its assets, except to preserve them 
and to redeem bills, was gone. It could make no binding contract ; 
even a seizure and sale of its property on an adversary suit would 


be void. 
National Bank v. Colby, 21 Wall. 609. 


The purpose to violate the provisions of Sect. 5242 would be 
inferred as matter of law from any payment or transfer of the prop- 
erty under these circumstances, and notice of such purpose be 
imputed to both parties. | 

This is very well stated in Pratt’s digest of the National Bank 
Act in the note to Sect. 5242: “It is plain that a bank is bankrupt 
at the moment that it cannot pay legitimate demands upon it in cur- 
rent funds; and the very fact that when a demand is made, a bank 
offers something other than current funds, would appear to be pre- 
sumptive evidence of insolvency. It is expected, from the very 
nature of the business, that a bank will always conduct its business 
so as to be prepared to meet all demands by immediate payment in 
money. In practice, however, it is often very difficult to determine 
the exact date of the insolvency, inasmuch as a bank may be really 
insolvent and yet be able to meet demands to some small extent in 


current funds; and it may be able, by disposing of its more easily 
liquidated assets, such as bonds, or the best of its bills receivable, to— 
supply itself with current funds to meet considerable demands. 
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But while the exact moment of insolvency is extremely difficult to 
fix theoretically, still practically, in each actual case, there comes a 
time when the officers are aware they cannot continue business. 
Usually, w hen they come to this conclusion, the institution closes its 
doors, and this act vs the act of insolvency mentioned in the section. 

“It rarely, however, happens that a bank closes its doors, but it 
subsequently appears, by competent evidence, that for days, weeks, 
or months prior to the actual closure, the officers must have been 
aware that there was no hope for the institution, and they are not 
excusable because they permitted themselves to be led by false 
hopes, but it is presumed that things appeared to them as they 
would appear under like circumstances to competent business men. 
If it can be proved that after the institution was in such condition 
that competent bankers would have closed its doors, the officers paid 
out moneys, ete., all such acts would be null and void, and when 
creditors were paid in other than current funds, say in bills receiv- 
able or other unliquidated assets, such creditors would doubtless be 
considered to have been put on notice, and could be compelled to 
refund and await pro rata distribution.” 

Such being the case, the directors had no power to pass the vote 
fixing the capital at $961,300, and that whether the act be treated 
as anattempted reduction of the capital, which could only be effected 
by a two-thirds vote of the shareholders (Sect. 5143), or as a 
new and original attempt to increase. | 

It is clear they had no authority to reduce the apitel first, 
because that power only resides in the stockholders tine: St. 
§ 5148); second, because the capital had never been lawfully in- 
creased te the point from which they were to reduce it. 

Yet it seems clear that reduction and not increase was what they 
attempted by the vote of Dec. 13, 1881. After reciting the vote to 
increase to a million, and that the subscriptions were payable Oct. 
1, and that “$461,300 of said new stock has been taken and paid 
in,” they vote that “$38,700 of said stock be, and is hereby, cancelled 
and deducted from said ‘apital stock of $1,000,000,” ete. This 
purpose is further made clear by the fact that the transaction was 
illegal as an original increase, because there was no offer of the new 
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stock pro rata to holders of the old stock as the Articles of Associa- 
tion (Sect. 5, p. 16, and By-Law, Sect. 11, p. 17) require. 

But this is of minor importance. The directors were at that date 
totally incompetent to bind the bank by the contract which the 
acceptance of a subscription or payment to stock implies. 

The acceptance of a subscription and payment to the stock of a 
bank implies a contract on the part of the corporation to take the 
money and employ it in the business of banking. It implies a con- 
tract to give hima right as stockholder to his equal control and 
management of a banking business to be thereafter conducted. If 
it be an increase, it is a contract for a sale to him of a proportionate 
joint ownership of an existing capital then engaged and. thereafter 
to be engaged in the business of banking. How can an agency 
make such a contract which could not lawfully pay a creditor other 
then a bill-holder a debt of twenty-five cents? If into the ordi- 
nary contract for the sale of goods on credit there enter the implied 
condition that the buyer shall keep his credit good till the transac- 
tion be complete, does not this condition enter into the authority of 
directors to hold third persons or ‘bind their own corporations by 
contracts to continue the business ? 

On the same thirteenth day of December, 1881, the cashier sent 
to the Comptroller a certificate that the capital stock had been in- 
creased and the increase all paid in. In point of fact, not a dollar 
had at that time been subscribed or paid in toward. any increase 
voted by the directors on that day. The subscribers to the new 
$500,000, under the former vote, might each of them have demanded 
that his money should be returned immediately on the passage of 
the vote fixing the amount at $461,300. Nothing, certainly, had 
yet happened which made any subscriber liable as shareholder. 

On the same day the Comptroller issued his two certificates, one 
declaring that the new stock was all paid in, the other declaring 
that it was all gone, and directing an assessment (pp. 14, 15). 

We submit that neither of these certificates had any validity 


whatever. 

The Comptroller is not a judicial officer. He cannot bind any 
citizen by a decree or judgment. It is true, his certificate is con- 
elusive upon the question whether a bank is duly organized, and 


29 


* 


upon the question how much of the stockholders’ liability needs. to 
be enforced. | 
Kennedy v. Gibson, 8 Wall. 498. 
Bank v. Kennedy, 17 Wall. 20. 
Casey v. Galli, 94 U.S. 673. 
Sanger v. Upton, 91 U.S. 56. 


A person who has become a shareholder in a bank so far sub- 
mits himself to the Comptroller’s authority ; and the enforcement of 
this submission is necessary for the due protection of the public. 

But it cannot be claimed that the Comptrolier can by his certifi- 
“ate Impose upon persons the character of shareholders without their 
consent. Nor will it be doubted, we presume, that if the Comp- 
troller be about to give such certificate illegally or contrary to the 
fact, any person who would be aggrieved thereby may have 
judicial process to restrain him. 


United States v. Knox, 102 U. S. 422. 


If, then, the aet of the Comptroller be performed under such cir- 
cumstances that it is impossible to apply for an injunction in advance, 
it must be that the facts may be shown in defence, especially in 
cases Where no new rights have attached in consequence of reliance 
on his action. | 

The Comptroller could not lawfully certify to an increase of capital 
made illegally, for the reasons heretofore stated. 

Nor could he. properly and lawfully certify that the capital “ had 
been increased in accordance with the provisions of the Articles of 
Association,” and that “said increase of capital has been paid into 
said bank as a part of the capital stock thereof,” or lawfully certify 
his approval of such increase, when the fact was at that moment 
known to him that the amount was all gone, that it never had been 
received as capital, but had been applied to the partial reduction of 
the indebtedness of a bank still insolvent. | | 

~The law will not stick at the phrase “has been duly paid in.” It 
is the substance of an increase of capital to which he is authorized 
to certify. The fact that it is there, not the fact that it was paid 
(5d) 
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weeks or months ago, is the essential fact which he is to declare. 
It must be there as an existent, present fund, to which the. public 
may trust in dealing with the bank, on the one hand, and which is to 
stand between the shareholders and their liability for debts on the 
other. } | 

The Comptroller erred, therefore, in deeming himself authorized 
to certify that the capita! had been increased. 

He also erred in deeming that he had authority to require an 
assessinent on this increase. The case of a capital “impaired by 
losses or otherwise,” contemplated in Section 5205, does not exist 
where the capital is all gone and the bank ts insolvent. 

We claim that there is nothing in this ease which creates an 
estoppel. The liability of the alleged shareholders must. depend - 
upon the actual facts, and not on any artificial presumptions. 

There has been no change, except for their advantage, in the 
position of the old creditors. The estoppel can at best only be 
invoked in behalf of the new creditors, some $200,000 in amount, 
who contracted with the corporation during the brief period of 
resumption, and after the alleged increase instock. Their rights, if 
any they have, can be preserved in the decree, if the Court think fit. 
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Our second general proposition is that the liability of all the 
shareholders has been equitably discharged by the payment of the 
assessment. | | | 

This case is totally distinguishable, in this respect, from Scoville 
v. Thayer, 105 U. 8. 141. . In that case Thayer had subseribed for 
certain valid shares In a Kansas corporation, and had paid in a part 
of their par value. The company afterward undertook to increase 
its capital beyond the amount authorized by law, and he subscribed 
and partly paid for certain unauthorized stock. He had an agree- 
ment with the company that no further calls should be made upon 
him, which agreement was void as against an assignee of the com- 
pany in bankruptey. The Court held that, on a suit by such assignee 


to recover the unpaid balance due on his authorized stock, he could 


not set off the sums paid by him on the invalid stock. 


ol 


Mr. Thayer’s original subscription was, as between him and the 
representative of the creditors, a promise to contribute to a fund for 
their use. The money paid by him on the said stock not being 
applicable to the purpose for which it was intended, was, in the view 
most favorable for him, money received by the company to his use, 
constituting him an ordinary creditor to that amount. The Court 
say that “no call had been made for contribution on the valid stock, 
to which the amounts paid on the void stock could be said to apply. 
No call could have been made by the company under its agreement 
with the stockholders, unless to pay its creditors, and it does not 
appear that when-the payments were made the company had any 
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creditors.” The money paid in that case never, so far as appears, 
benefited a creditor in the slightest degree... It may, so far as 
appears, have been paid for*the purchase of a mine which proved 
wortbless, or for working a mine which proved unprofitable. 
See also | + | 

Sawyer v. Hoag, 17 Wallace, 610. 

Sanger v. Upton, 91 U.S. 56. 

Secammon v. Kimball, 92 U. S. 362. 


Morgan v. Allen, 103 U.S. 498. 


But in the case at bar, the money paid under a supposed liability 
went directly to reduce the volume of debts, as is expressly found by 
the Court under an assessment made for that sole purpose. The 
order by the Comptroller, and the voluntary consent by the supposed 
shareholder, to pay in one hundred per cent on the supposed capital, 
were an order and consent to pay that amount to the creditors, and 
actually accomplished that purpose. It was gn actual performance 
of one obligation by parties who mistakenly supposed they were 
performing another. In form, it was an attempt to make good the 
‘apital. In fact, it was simply a reduction of the volume of debt. 

The entire deficiency was never paid. Pursuant, therefore, to the 
notice of the Comptroller of Dec. 16; 1881, the receivership therein 
stated went on. The question with which we have now to deal 
is the same as if one shareholder only had brought to the officer 


his assessment on the full amount of his stock, paid it over to the 


representative of the government in charge, been assured by him 
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that it was in full discharge of his liability ; and, the sum paid having 
been actually applied to the payment of debts, been called upon ‘by 
the receiver to pay again. 

We do not rely on the assurances given by Mr. Needham to the 
stockholders as binding upon the receiver as an engagement. But 
they establish and interpret the purpose of the payment. They 
show that a discharge of the statute liability was the intent of the 
transaction. 

The authorities cited below seem to us conclusively to establish 
the proposition that a statute liability for the debts of a corporation 
is discharged pro tanto by an advancement to the. corporation to 
pay debts, or by a payment of the debt of any single creditor, in 
cases where the liability is direct to individual creditors. We claim 
that the principle is applicable where tlre liability is to a receiver, 


who is to distribute the fund among all creditors pro rata, and a 


payment has been made to a general fund of which creditors have 


the benefit, and which cannot lawfully be paid out in any mode which 
operates as a preference. | 

It is clear that the giving of the bank to its officers by Needham, 
and the subsequent payment of debts, were illegal after the acts of 
bankruptey already committed, and that the receiver can recover 
back all sums, if any, paid out by way of preference. 

But it also appears that the effect of the brief resumption was 
largely to benefit creditors, on the whole. They are in the same 
condition as if the Court had authorized an assignee in bankruptcy 
to continue business for the benefit of creditors, and his conduct of 


the business had resulted in investing the assets and diminishing the 


liabilities. 7 

Assuming, then, that itis established that these alleged shareholders 
have paid in voluntarily a sum they were not obliged to pay, with 
intent that it should be applied to increase a fund to discharge the 
indebtedness of the bank, and that it has been so applied, and the 
creditors collectively and individually are thereby in better condition 
than if the method provided by law had been strictly pursued, we 


‘submit that on well-established principles of equity such payment 
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will be treated as a discharge of the statute obligation. 
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This may be treated either as 

An equitable performance of the obligation, 

An equitable satisfaction, 

A substituted performance, 

Or an equitable set-off. 

It is not important to consider carefully the distinction between 
them. © They all rest upon the general principle, that equity will not 
permit double benetits where but one benefit is intended, or impose 
double burdens where but one obligation is due. The money due 
from these debtors has reached these creditors, and the substance of 


their obligations has been fully performed. 


Terry v. Little, 101 U. S. 216, 218. 

2 Pomeroy, Eq. Jur. § 579. 

Smith, Principles of Eq. p. 461. 

1 Pomeroy, Eq. Jur. 859. 

Tubbs v. Broadwood, 2 Russ. & M. 487. 

Lechmere v. Carlisle, 3 P. Wms. 227. 

Lowden v. Lowden, 1 Bro. Ch. 582. 

Leach v. Leach, 10 Ves. 516. 

Wilcox v. Wilcox, 2 Vernon, 558. 

2 Lead. Cas. in Eq. 833, 4 Am. Ed. 

Blandy v. Widmore, 1 P. Wms. 323. 

Deacon v. Smith, 2 Atk. 323. 

1 Pom. Eq. 88, 420, 421, 461, 520, 521. 

2 Ib. 580. 

1 Story, Eq. Jur. 1107. 

2 Ib. 1099, 1104. 

Smith, Eq. 444. 

Ex parte Pye, 18 Ves. 140. 

Hinchcliffe ». Hinehcliffe, 3 Ves. 516. 

Thynne v. Glengale, 2 H. L. Cas. 131. 

2 Redfield, Wills (2d Ed.), 515 ef seg., Sec. 10, Sec. XL, 
p. 525, cases cited in note. | 

Raleigh v. Raleigh, 35 Ill. 512. 

Briggs v. Penniman, 8 Conn. 390. 

Tallmadge v. Fishkill Iron Co., 4 Barb. 382. 
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Jones v. Wiltberger, 42 Ga. 578. 
Thompson’s Liability of Stockholders, 392. 
. | Lee v. Lee, 31 Georgia, 26. 


1 Story’s Eq. 840. 

2 Pomeroy, 952. 

United States v. Knox, 102 U.S. 422, 425. 
Hindustan v. Alison, L. R. 6, C. P. 54. 
Marine Bank v. Fulton Bank, 2 Wall. 256. 
Scammon v. Kimball, 92 U. S. 370. 
National Bank v. Ins. Co., 104 U.S. 54. 
Patterson v. Lynde, 106 U.S. 519. 

Smith v. Hurd, 12 Mete. 371. 


No offer to return the certificates or notice to rescind the transac- 
- tion was necessary. The transaction never took effect. Nothin 


rr 
ever passed to these alleged stockholders as against the corporation. | 
There was nothing to be avoided or rescinded, and the certificates 
were of no value so as to need to be returned. 


Reed v. Boston Machine Co., 141 Mass. 454. 
..m. Tube Works v. Boston Machine Co., 139 Mass. 11. 


GEORGE F. HOAR. 
BENJAMIN N. JOHNSON. 
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Anited States Supreme Comet. 


No. 791. 
TAUNTON SAVINGS BANK, Appe.tanr, 
PETER BUTLER, Receiver. 
No. 822. 


SAME, PLAINTIFF IN ERROR, v. SAME. 


Mrief of Appellee and Defendant m Error. 


The determination of this case depends upon the same state 
of facts and questions of law as Delano’s case. ‘There seems to 
be no vital differences except that all of the stock held by this 

Savings Bank was new stock, bought in a real estate trade 
made with one Marcus, the certificate coming directly from 
the bank, and one of the trustees attended the stockholders’ 
meeting of January 10, 1882, by authority. 

(See Law record, pp. 8, 12, 13 to 15, 60 to 62; Eq. Rec., 
81, 82, 91 to 98, 101.) We refer to the brief in Delano’s case 
for the argument on the law. The paging is the same in each 
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e.. TILE CHARLESTOWN FiVE-CENT SAVINGS BANK VS. 


3 | Declaration. (Filed. with Plaintiff’s Writ.) 


UNITED STATES OF AMERICA, | _. 
Massachusetts District, f aks 
At a cireuit court of the United States for the first circuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Friday, the fifteenth d: ay of May, in the year of our Lord one 
thousand eight hundred and eighty-five, before the Honorable Le 
Baron B. Colt, circuit judge. 


Linus M. Pricer, of Newark, in the State of New Jersey, and a Citt- 
zen thereof, as he is Receiver of the Pacific National Bank of Bos- 
ton, Plaintiff, 

Uv. 

THe CHARLESTOWN Five-Cent Savinas BANK, a Corporation duly 
established by the laws of the State of Massachusetts, and having 
its‘usual place of business at Boston, in the District of Massachu- 
setts, Defendant. 


In an action of contract. 


4 Plaintiff says that the Pacific National Bank of Boston here- 

tofore, and prior to the acts herein mentioned, was duly organ- 
ized and authorized to do business as a national bank or banking as- 
sociation under and by virtue of an act of Congress entitled “An act 


to provide a national currency secured by a pledge of United States. 


bonds, and to provide for the circulation and redemption thereof,” ap- 
proved on the 5d day of June, A. D. 1864, and which said provis- 
ions are embraced in title sixty-two of the Revised Statutes of the 
United States, located and having its banking house at Boston, in 
— State of Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negotiable paper, and 
generally to transact the business of a national banking association, 
as authorized by the aforesaid act of Congress; that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of my. A. D. 1882, large debts and HNabilities, and 
that, to wit, on the 22d day of May, A. D. 1882, the Comptroller 
of the C urrency of tie United States was satisfied from a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as afores aid, did, to wit, on the 22d 
day of May, A. D. 1882, and as authorized and empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 30th day of June, A. D. 1876, 


duly appoint the said Linus M. Price receiver of all the property, 


books, records, and assets of the said banking association, as is 
provided by law. And the said Linus M. Price accepted said ap- 


om 4 
= nea ee 


Yea TS J 


» 


PETER BUTLER, RECEIVER, &C. 3 


pointment and duly qualified as such receiver aforesaid, and exe- 
cuted such bond and with such surety as required by the laws 
of the United States and approved by said comptroller, and which 
said appointment more fully appears by a copy thereof hereto 
annexed, marked “Schedule A,” or to. the original of which, ready 
to be produced in court, the said plaintiff craves ‘leave to refer; that 
thereupon the said plaintiff, under the direction of the said comp- 
troller, took possession of the books, records, property, and assets of 
every description of the Pacifie National Bank of Boston aforesaid, 
and has ever since been, and is now, engaged in collecting and con- 
verting the assets thereof and discharging in other respects the lawful 
duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
Ing association are insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid, and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal habilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff farther avers that the said Comptroller of the 
Currency did ascertain and determine, upon data satisfactory to him, 
that the assets and credits of said association were insufficient to pay 
its said debts and liabilities, and that, in order to provide the 
money necessary to pay said debts: and liabilities of said asso- 
ciation, it was necessary to enforce the individual liability of the 
shareholders of said association, as provided by the aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151 
U. S. ‘Rev. Statutes); and that said comptroller, in) pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November, 
A. D. 1882, order and make an-assessment upon the said share- 
holders of said association, including the said defendant in. this ae- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully appears by a copy of the order making the same 
hereto annexed, marked “Schedule B,” or to the original thereof, 
ready in court to be produced and to which the said plaintiff craves 
leave to refer. | 

And the said plaintiff further avers that the said comptroller has 
decided that it is now necessary to institute a sult or suits against 
the said shareholders, including the defendant, to enforce their said 
personal liability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
aus may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and to the extent provided 
bv the twelfth section of said act (section 5151 U.S. Rev. Statutes)— 
that is to say, the rate of one hundred per cent., hereinbefore 
specified. 
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And the said plaintiff further avers that the said defendant was, 
at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its capital stock to the amount of two hun- 
dred shares, of the par value of one hundred dollars per share, and - 
the aggregate value at par of twenty thousand dollars, and held, ¢ 
was entitled to hold, in its possession or control the usual stock cer ‘if 
cates, as such shareholder in said banking association, and that, to 
wit, on the first day of December, A. D. 18582, the said plaintiff made 
de mand in writing upon the said defendant as such shareholder for 

payment of the sum of tw enty thousand dollars, the amount of 
D said assessment so made as aforesaid under and by virtue of 

the order of the Comptroller of the Currency, hereto annexed 
and marked “Schedule Bb,” as aforesaid. 

And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now ts indebted and lable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at the 
time ‘of the declared insolvency, failure, and suspension of said 
banking association as aforesaid, and-which said lability or in- 
debtedness of the defendant amounts in the whole to the sum of 
twenty thousand dollars, which said sum of money so due, owing, 
and payable to the said plaintiff as receiver aforesaid, though often 
requested, the said defendant has not paid the same, or any part 
thereof, but has wholly neglected and Peet and still does neglect 
and refuse, so to do. 

The defendant owes the plaintiff the said sum, with interest thereon, 
which is demanded. | 

To the damage of said plaintiff, as he says, the sum of thirty thou- 
sand dollars. : 


SCHEDULE A. Referred to in foregoing declaration. 


WASHINGTON, May 22, 1882. 


Whereas it appears from the report of proceedings of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massachusetts, at a meeting 
held on May 20,1882, that the said bank is insolvent, and being 

satisfied that the said bank is insolvent and unable to pay its just 
and legal debts: 

Now. therefore, I, John Jay Knox, Comptroller of the Currency, 
in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 30, 1876, do hereby appoint Linus 
M. Price receiver of the Pacific National Bank of Boston, with all the 
powers, duties, and responsibilities given to or im posed upon a re- 
ceiver under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. 

In witness whereof I have hereunto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
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PETER BUTLER, RECEIVER, &C. J 


ington, in the District of Columbia, this twenty-second day of May 


A. D. 1882. | 
[L. s.] (Signed) | JOHN JAY KNOX, 
Comptroller of the Currency. 


SCHEDULE bL. Referred to in foregoing declaration, 


In the Matter of “THe Pactric Nationat BANK or Boston,” 
MASSACHUSETTS. 


To all whom it may concern: 

This is to certify that [ have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Massachu- 
setts, aforesaid, and of its assets and liabilities, and I do find and. 
determine, upon data satisfactory to me, that in order to provide 
the money necessary to pay the debts of said association it is neces- 
sary now toenforce, to theextent hereinafter mentioned, the individual 
liability of the shareholders of said association provided for by the 
twelfth section of the act of Congress entitled “An act to provide a 
national currency,’ approved June 5, 1864, and by sect. 5151 of the 
Revised Statutes of the United States, approved June 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the said 
acts, | have made, and hereby order and make, an assessme nt or requl- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
in tne said association held or owned by them, respectively, at the 
time of its failure or suspension, and [ direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
individual lability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D. 1882. 

ig (Signed) JOHN JAY KNOX, 
| Comptroller of the Currency. 


6 The writ in this cause is dated the fourteenth d: ay of March, 
A. D. 1883, and was duly entered at the May term of this 
court, A. D. 1885, when and where the parties appeared by their 
respective attorneys. 
This eause was thence continued from term to term to the May 
term, A. D. 1884, when, on the sixteenth day of June, the following 
answer Was filed : 3 


Defendants Answer. { Filed June 16, 1884.) 


And now comes the said defendant, and, for answer to the said 
plaintiff’s writ and declaration, denies each and every allegation 
therein contained: and this denial is intended to apply to all = 
allegations regarding said plaintiff’s appointment and authority ¢ 
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receiver as well as to all other material allegations in said writ and 
declaration contained. 

And, in addition to such general denial, the defendant further 
denies that at the time of said alleged insolvency, failure, or suspen- 
sion of said national banking association and of said alleged decision 
and order of the Comptroller of the Currency it, the said defendant, 
was a shareholder in said banking association, or held, or was en- 


titled to hold, any certificate or certificates of any shares of its capital - 


stock, 

And the defendant further denies that any such shares or certifi- 
cates of stock as were issued to or held by it, if any such there 
were, were ever legally or properly issued, or were ever valid or 
existing shares or certificates of stock. And it says that such shares 
or certificates of stock, 1f any there were issued to it, or held by 


it, were illegally issued in violation of law, and cannot therefore - 


form the basis of any lability to assessment or other personal lia- 
bility, as claimed by said plaintiff. 

And, further answering, the defendant says that the assessment 
upon said stock or shares set forth in the plaintiff's declaration, if 
any such was ever nade, was an unlawfal and void assessment, and 
that no action lies to recover the same by said plaintiff. 

And, further answering, the defendant says that in the month of 
January, 1882, it received notice and information from the Comp- 


troller of the Curreney of the United States and his agents, then 


being in the lawful possession of said bank and all the assets, rec- 
ords, and books of account of said banking association, with the 
duty imposed upon them to ascertain and report the standing and 
condition of said bank, that said bank was insolvent; that its capi- 
tal stock was wholly lost; that the debts and liabilities thereof 
were greater than the whole amount of its assets and its cap- 
ital stock, and that said bank must pass into the hands of a 
receiver, and the payment of an amount equal to his capital stock 
in said bank at its par value would be then demanded of each stock - 


holder under the provisions of section 5151 of the Revised Statutes - 


of the United States, and enforced under the provisions of section 
0234 of said statutes, for the payment of said debts and liabilities, 
unless said stockholders would voluntarily pay such amount, to be 
applied as aforesaid, thereby relieving themselves from any further 
liability under said section 5151 of the aforesaid statutes. Where- 
upon the defendant, relying upon sucli representations and assur- 
ances of said comptroller and his agents aforesaid, voluntarily 
paid, upon each and every share of the capital stock of said associ- 
ation owned by it, a sum of money equal to the par value of each 
of said shares, for the purpose of paying, and which was applied in 
payment of, the debts and liquidating the liabilities of said associa- 
tion, whereby the defendant fully satisfied and discharged all the 
liability imposed upon it by said section 5151 of said statutes 
and became fully discharged from the liability set forth against it 
in the plaintiff’s declaration; and in consequence of which payment 
the defendant says that the said Comptroller of the Currency had 
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no power or authority to make, order, or levy any such assessment 
as is described in said declaration. 

And the defendant, further answering, says that it has fully paid, 
satisfied, and discharged the alleged claim and liability set forth 
against it in the plaintiff” s declaration. 

And the defendant, further answering, says that in January, 1882, 
the stockholders of said association voluntarily made an assessment 
upon all the shares of stock by them held therein, to the amount of 
one hundred per centum upon the par value thereof, which said 
assessment upon the shares held by the defendant was paid by it, 
and the money so paid appropriated to the payment of the debts of 
said association, whereby the defendant was discharged from the 
liability set forth in the declaration, and said comptroller deprived 
of the power to make or order any such assessment as is described 
in the declaration. es 

And, further answering, the defendant says that in the month of 
September, in the year 1881, an attempt was made by the directors 
of said banking association to increase its capital s tock to one million 
dollars by the issue of 5,000 shares of new stock; that said attempt 
was never carried out or perfected; that new stock in said banking 
association, with a capital of one million dollars, was never issued, 
but that certain other so-called new stock was fraudulently, irregu- 
larly, and illegally issued, and that in ignorance of the facts the 
defendant became the holder of some of said so-called new shares 
that the defendant was indueed to become the holder of said so- 
called new stock by fraud, and by being induced to believe, and 
believing, that the same was reeularly and legally issued to the 
amount of 5,000 shares ($500,000), and that at the time of such issue 
said bank was solvent; whereas in fact said shares were not issued 
to said number or amount, nor in conformity to law, and = said 

bank was then deeply and. wholly insolvent. 
§ And, further answering, the defendant says that whatever 

cause of action ever existed upon any such shares of stock 
as are described in said declaration existed upon stock held by the 
defendant as executor, administrator, guardian, [or] trustee, and that 
this defendant in said capacity has not in its hands any assets with 
which to pay said assessment, or any part thereof, and that this de- 
fendant is not personally liable therefor. 

By its attorney, BENJAMIN N. JOHNSON. 


This cause was thence continued to the October term, A. D. 1884, 
when, on the eleventh day of November, the following agreement 
was filed: 


Agreement to Waive Trial by Jury. (Filed November 11, 1884.) 


In the above action the parties thereto waive a trial by jury and 
agree that said action be sabmitted to the court. 
ALA. RANNEY, 
Attorney for Plaintiff. 
BENJAMIN N. JOHNSON, 
Attorney for Defendant. 
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This cause was thenee continued to this present term, when, on 

the third day of September, A. D. 1885, the same comes on to be 

heard and is fully heard by the court. Thereupon the court make 

their findings of facts in this cause and direct that the same be filed 

as of September 8, A. D. 1885, and the same are filed accordingly as 

follows : 


v Findings of Facts by the Court. (Filed as of September 8, 1885.) 


The court makes the following findings of facts—Le Baron B. Colt, 
circuit judge : 


Statement of Facts Found by the Cowrt. 


The Pacific National Bank was organized and constituted a cor- 
poration as a national banking association, by. virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and loeated in Boston. Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 2,” 
are hereto annexed. 

The capital stock was fixed in said articles. of association at | 
$250,000, with the right to increase the same to a sum not exceed- 1 
ing $1,000,000. The capital of $250,000 was paid in cash, and said et 
bank commenced and continued the banking business with that ! 
capital until the eighth day of November, 1879, when its capital was : i 
increased to $500,000, and the increase paid in in cash, and said bank Gee 

— 
| 
’ 


continued its business until on or about the thirteenth day of Sep- 
tember, A. D. 1881, when certain proceedings were had with reference 
to a further increase of the capital stock to $1,000,000. These pro- 
ceedings were as follows: A vote was passed at a meeting of the 
directors of said bank held in Boston Sept. 15, 1881, increasing the 
capital stock to $1,000,000, a copy of which record of the meeting 
is hereunto annexed, marked “ Exhibit 5.” 

The board of directors consisted at that time of twelve persons. q 

A notice of tne passage of that vote was sent by the cashier of 
said bank to each stockholder, a copy of which is hereunto annexed, 


marked “ Exhibit 4.” | : 
The whole amount of the increase of capital to $1,000,000, being ) 
$500,000 in addition to the old stock, was never taken or paid in, ! 


and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 
whole amount of such proposed increase of the capital to 
10 $1,000,000 had been paid in; and the comptroller never issued 
a certificate sts iting that said capital stock had been increased 
to the amount of $1,000,000, voted on said thirteenth day of Septem- 
ber, 1881, as hereinbefore stated; nor did said comptroller ever certify 
his approval of such increase, or that it had been duly paid in as a 
part of the capital of said. association, and no action was taken by 
him respecting any increase of stock from that of $500,000, except as 
hereinafter stated. 
Only $461,800 of said proposed increase of $500,000 was ever 
subscribed, taken, or paid in, all of which was paid in prior to Nov. 
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18, 1881, and was used in the general business of the bank with 
its other funds. 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 
failed to redeem its circulating notes, and thereupon closed its doors 
to business. ; 

Daniel Needham, a duly appointed examiner of national banks, 

having made an examination of said bank, reported its condition to 
oth the Comptroller of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge and possession of said bank and 
all its funds, assets, records, and books by said comptroller. Said 
bank remained under the exclusive charge and in the possession of 
said Needham, with its doors closed to business, until on or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
celved or paid out on account of the bank, except under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 


Needham on or about the twenty-ninth day of November, 1881, he 
{ makes the following statement, viz: ete | 
In looking over the assets and liabilities I consider the bank and 
i4 its shareholders in a most precarious condition, and unfess Mr. 
{ Weeks can furnish the equivalent of at least $500,000 in current 
H funds, and the stockholders pay in $1,000,000 more, I would not 
aids consider even the possibility of reorganization; * * * the stockhold- 
; ers must,in any event, for the time being, sink their entire capital. 
* * * My view of thesituation, from the first, has been of the 
1] most seriouscharacter. Much of the paperupon which reliance 
| is placed to me looks doubtful, and 1 am yet to be convinced 
that the losses may not approximate $1,750,000, possibly more. 
A copy of said report, except the schedule annexed to it, 1s an- 


nexed, marked “ Exhibit 5.” 

Dee. 15, 1881, the comptroller sent a letter to Needham, a copy of 
which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 


unto annexed, marked “ Exhibit 7.” 
| A copy of the resolution passed by the directors, and forwarded 
to the comptroller, Dec. 14. 1881, and referred to in Needham’s said 


letter of Dee. 14, 1881, is hereunto annexed, maked “ Exhibit 8.” 

During the suspension of said bank, viz., Dec. 15, 1881, the direct- 
ors of said bank passed the following vote, viz: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased 
to one million dollars, and that stockholders of this date have the 
right to take the new stock at par in equal amount to that held by 
them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and 
paid in; ; 3 | 

And whereas $38,700 thereof has not been taken and paid in: 
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Voted, That said $35,700 of said stock be. and is hereby, can- 
celled and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to Issue 
his certificate of said increase to this association according to law. 

On the same day J. M. Pettengill, casnier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Curreney, sworn to by 
the cashier, viz: 


12 | — Pactric NATIONAL BANK OF Boston, 
December 13, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

[t is hereby certified that the capital stock of “ The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
[and] sixty-one thousand three hundred dollars. 

[SEAL. ] | J. M. PETTENGILG, Cashier. 


Which was accompanied by a copy of the foregoing vote of the 
directors passed Dee. 13, 1881; upon the receipt of which the comp- 
troller, Dec. 16, 1881, sent to the directors of the bank the following 
certificate : 

TREASURY DEPARTMENT, 
OFrFrIce oF CoMPTROLLER OF THE CURRENCY, 
W ASHINGTON, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston,’ Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston,” Mass., aforesaid has been increased as 
aforesaid in the sum of four hundred and _ sixty-one thousand 
three. hundred dollars; that said increase of capital has been 
paid into said bank as a part of the capital stock thereof, and 
that the said increase of capital is approved by the Comptroller of 
the Currency. 

In witness whereof [ hereunto affix my official signature. 


[SEAL. | JOHN J. KNOX, 
; Comptroller. 
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There was no vote of the stockholders of said association passed 
relating to increase or reduction of its eapital stock. 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National ‘Bank the following com- 
munication, viz: 

15 . | WASHINGTON, Dee. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,800) doll: ars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the United 
States. 

In testimony whereof I have hereto subscribed my name and 
~aused my sex al of office to be affixed to these presents, at the Treas-. 
ury Department, iu the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. 1881. 

[SEAL. | | | JOHN JAY KNOX, 
Comptroller of the Currency. 


And at the same time forwarded a letter to Examiner Needham as 
follows, viz: 

WASHINGTON, Dee. 16, 1881. 

Srr: Your letter of the 14th inst. is reeeived and contents noted. | 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of approval of the increase in its capl- 
tal stock, thus making the aggregate capital $961,500, upon which 
an assessment of 100 per cent. has just been ordered. 

You will please remain in charge of the bank, either in person or 
by a representative Gf the latter your clerk should be selected), 
until the full amount of the assessment shall have been paid in, re- 
porting to me from time to time the progress made in this diree- 


tion. : | | 
Very respectfully, JNO. J. KNOX, 
: Comptroller. 


Daniel Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1882, during the time of the suspension of said bank 

the stockholders held their annual meeting, bei ‘ing the only 

14 meeting of the stockholders held since Jan. 11, 1881, the 
notice of which was as follows: 
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Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 Devonshire street, on 
Tuesday, Jan. 10,1882, at 11 o’clock a. m. 

J. M. PETTENGILL, Cashier. 

Which was duly published in the Boston Daily Advertiser. 

* Be 

A copy of the record of said meeting is annexed, marked “ Ex- 
hibit 9.” 

The total amount paid in by the stockholders on the assessment 
agreed upon at said meeting [of | Jan. 10, 1882, was $742,800, and 
was all paid in prior to May 20, 1882. 

On said Mareh 18, 1882, by permission of the Comptroller of the 
Currency, the directors took POssesslon of the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying. deposits, and paying 
debts and expenses, until the twentieth day of May, 1882, but m: ade 
no losses on new loans during that period. The b: ink was closed to 
business on said May 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the plaintiff, was ap- 
pointed receiver thereof by the Comptroller of the Currency, and 
has ever since been in charge of said) bank and its assets, books, 
papers, and records. 

Record of directors’ meeting, Noy. 19, 1881, is annexed, marked ie 
“Exhibit 10.” | 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 11.’ | 

The report of Needham to the comptroller, dated March 11, 1882, 
embracing Needham?’s letter to the directors and their reply, is an- 
nexed, marked “Exhibit 12.” | 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the comptroller, was forw: irded to him, a 
copy of which is annexed, marked “ Exhibit 15 

The reports of Needham and directors in this statement 
15 state correctly the assets and lability of the bank at the time 
reported, but the assets did not prove of the value therein 
stated. | 

The amount due depositors March 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1852, was $2,398,617.21. The amount due depositors May 20, 1882, 
was $2,052,957.82, of which $62,693.40 is due to new depositors. 

The receiver had realized from the assets of the Pacific National 
Bank that came into his possession, in cash, $185,266.84, prior to June 
23,1885, and the best judgment he could form June 23, 1883, of the 
value of the remaining assets was $290,000; the nominal value of the 
assets which came into his hands at the time he took possession of 
the bank was about $3,400,000; the actual value of the same assets 
was less than $500,000 : the amount of the liabilities of the bank at 
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Ye 


the time he took possession, on the twenty- third day of May, 1882 


was $2,400,000, 


The assets which were in the bank Nov. 18, 1881, came into the 
receiver’s hands when he took possession of the bank, except such 
as had been collected and applied to the payment of the debts and 
expenses of the bank and such as had been surrendered on com- 

~ promise in settlemert of doubtful assets. 
16 Lhe bank on resumption failed to secure again the confi- 
dence of the business community ; they found that they could 
do, and did in fact do, very little bus siness in b: inking, the b: ink being 
compelled to have a rediscount at other banks of all paper dis- 
counted by it in order to put it in funds with which to meet present 
liabilities. 

“On September 15, 1881, and long before that aude the surplus 
and undivided profits of said bank then and for some time there- 
after nominally standing upon the books of said bank had been 
in fact exhausted, and the capital stock of the said bank had 
been wholly lost through losses by bad debts and by loans im- 
providently made by said bank; * * * in facet, the bank at 
that time had lost its entire capital and was then insolvent ; 
sie said bank when it suspended or failed, Nov. 18, 1881, 
was deeply and hopelessly insolvent; -* * * on Sept. 15, 1881, 
the directors voted an increase of the capital stock, the old stock- 
holders having the right to take up the new stock at par; the 


‘actual condition of the bank was misstated to or concealed frow 


the stockholders and the Comptroller of the Currency, and thereby 


the stockholders were induced to take up the new stock at par, and 


to pay into the bank money for the same, to the amount of $461,300 ; 
- * * the bank after obtaining the sum of $461,500 for said 
new stock continued in business till Nov. 18,1881, when it 
17° ~— failed; thatatthetimeof the failure the capital of the bank had 
all been lost, together with the $461,500 paid in for subserip- 
tions to new stock, that being all which was subseribed for on the 
increase voted Sept. 15, 1881. 

An assessment was made by the ¢ ‘omptroller of the Currency, and 
demand of payment thereof duly made, as is stated in the declaration 
in this action. ue | 

The whole amount collected of the shareholders by voluntary 
assessment, $742,800, was used by the bank to pay its debts to 
creditors. 

Creditors to the amount of $2,104,951.26 signed an agreement of 
extension, a copy of which is annexed, marked “ Exhibit 14,” all 
signed before March 18, 1882. 

Three creditors, after March 18, 1882, and before May 20, 1852, 
brought suits against the bank upon claims amounting in the ag- 
eregate to $55,000, in which assets were attached to the amount of 
$156,000, and these suits are still pending. ‘To dissolve these attach- 
ments bonds were given by the bank, one March 24, 1882, in the 

penal sum of $2 5,000; one ns al 29,1552, in the pen: al sum of 
Is $20,000; one Mare hh) 31, 1882, 1n the penal sum of $30,000. On 
each of these bonds Lewis Coleman and John Shepard were 
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sureties. To indemnify them against ability as such, assets of the 
bank were placed in their hands to the nominal value of $156,000, 
being a part of the $3,400,000 assets which came into the hands of 
the receiver and are among those classed doubtful by the receiver. 

There are new liabilities contracted subsequent to March 18, 1882, 
to an amount of $200,000 (including the $62,695.40 due new deposit- 
ors), being indebtedness due to individual depositors and to banks, 
and balance dueon notes rediscounted. 


The sum of $645,700 only had been paid on the voluntary ASSCss- 


ment voted at the. meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that date, and before 
May 20,1582. The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Cireul: ars, copies of which are annexed, m: arked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
Exhibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to ereditors of the bank. 


19 Exhibits Annexed to Findings of Facts by the Court. 
Exutpir 1. 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 


ness of banking under the sections of the Revised Statutes which 


authorize the organization of national banking associations, approved 
June 22d, 1874, and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following articles of association : 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.’ 

Second. The place where its banking house or office shall be lo- 
eated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State-of Massachusetts. | 

Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons—Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses b. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner I. Benyon— 
are hereby appointed directors of this association, to. hold their 
offices as such until the regular annual election takes place, pur- 
~suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking rage - this asso- 
ciation on the second Tuesday of January of e: ach year; but if no 
election shall be held on that day it may be held on any ‘other day, 
according to the provisions of section 5149 of the Revised Statutes : 
and all clections shall be held according to such regulations as may 
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be preseribed by the board of directors not inconsis'ent with 
20 the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

lMifth. The eapital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars; and in the ease of the 
increase of capital of the association each stockholder shall have 
the privilege of subseribing for such number of shares of the pro- 
posed increase of. the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stoek is 
increased, | | . | 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall eleet one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
vashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such inerease shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid ; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 

prohibit, if the directors shall so determine, the transfer of 
21 stock owned by any stockholder who may be lable to this as- 
~ sociation, either as principal, debtor, or otherwise, without 

the consent of the board. 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Yighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
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Statutes, and the board of directors or any three stoe ‘holders may 
eall a meeting of the stockholders for this purpose. 
In witness whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 
LEONARD WHITNEY, Jr. 
GIDEON P. BROWN.. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES B. TOWER. 
EDWIN RAY. 
EDWIN M. FOWLE. 
JAMES H. WHITAKETN. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By-Laws of the Pacific National Bank. 
Elections. 


Section 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at its banking 
house on the second Tuesday of January of cach year between 
22 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication in some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, 
certify under their hands to the cashier the result thereof and _ thie 
names of the directors elect. 

Sec. 2. The cashier, upon receiving the certificate of the judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. | 

Sec. 3. If for any cause the annual election of directors should 
not be held on the day above named, the board shall order the elee- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- 
ments of sect’s 1 and 2. 


Officers. 


Sec. 4. The officers of this bank shall be a president, cashier, 
teller, book-keeper, and sueh other officers as may be required for 
the prompt and orderly transaction of its business. 

Sec. 5. The president shall hold his office, unless he shall resign 
or become disqualified, for the current year for which the board, of 
which he shall be a member, was elected. In case a vacancy shall 
occur In the board of directors during the current year it shall be 


filled by the board. 
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Sec. 6. The cashier and subordinate officers shall be appointed to 
hold heir offices respectively during the pleasure of the board. 

Sec. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfully 
apply and aecount for all such moneys, funds, and valuables, and 

deliver the same, on proper demand, to the order of the 
25. directors of the boards, or to the person or persons authorized 
to receive them. | 
Sec. 8. The teller shall be responsible for all such sums of 
money, property, and funds of every description as may from 
time to time come into his possession as teller, and shall give bonds, 
with satisfactory security, in the penalty of ten thousand dollars 
($10,000) conditioned for the faithfuland honest discharge of his duties 
as teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that nay come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and ali other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. 
_ Seal. 

Src. 9. The following is an impression of the seal adopted by the 

directors of this bank : 


(IMPRESSION OF SEAL.) 
Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real esti ite shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 


Inerease of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have _ privilege of subscribing for such 
number of shares of new stock as he may be entitled to subseribe 
for, in proportion to his aiding stock in the bank. If any stock- 
holder should fail to subscribe for the amount of stock to which he — 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


24 | Business of the bank. 
Sec. 12. The bank shall be open for business at such hours as the 


directors shall determine of each day in the year excepting Sundays 
and legal holidays, 
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Minutes. 

Sec. 13. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of al! meetings shall be recorded by the 
cashier. 

Transfers of stock. 


Src. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. 

Sec. 15. Certificates of stock signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Ix penses. 


Sec. 16. The current expenses shall be paid by the eashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contracts. 


Sec. 17. All contracts, checks, drafts, certificates of deposit shall 
be signed by the president or cashier. 


Examination. 


Sec. 18. There shall be appointed by the board every six mont's, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and habilities with the 

balances on the general ledger, for the purpose of ascertaining 


25 whether or not the books are correctly kept, and whether or 


not the bank is in a solvent condition and ean properly pay a 
dividend. ‘The result of said examination shall be reported to the 
board at the next regular meeting. | 


Meetings. 

Sec. 19. The regular meetings of the board shall be held on such. 
days as the directors may determine. Special meetings may be 
called by the president or cashier. 

Quorums. 


Sec. 20. A majority of the directors, —_ the president, shall 
be a pera to do business. 

Src. 21. These by-laws may be changed or amended by a vote of 
siogamiade of the directors. | 


oe 


‘ sat | 
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EXHIBIT O. 
Turspay, Sept. 18, 1881. 
~ Present: Messrs. Bonyon, Coleman, Dyer, Shepard, Cassidy, Whit- 
aker, March, and Fowle. 
Discounted notes per record 51, Nos. 159 to 168, were approved. 
Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 


new stock at par in an equal amount to that now held by them. 
Attest: J. M. PETTENGILL, Cashier. 


Exuibit 4. 


A. J. Benyon, president, J. M. Pettingill, cashier. 


PAc wric NATIONAL Bank, 105 DEVONSHIRE STREET, 
Boston, Sept. 12, 1881. 

Ata meeting of the directors of this bank, held this day, it was 
“Voted, That ‘the « ipital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” 
26 Subscription to the new stock will be payable October Ist. 
Parties desiring to anticipate payment will be allowed inter- 

est to that date at. four per cent. per annum. 


J. M. PETTINGILL, Cashier. 
Exuipir 5. 
Report of Bank Examiner to ee Nov. 18, 1881. 
No. of bank, 23783. 


Examiner’s report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. 

A. I. Benyon, president. | J. M. Pettengill, cashier. 

Resources: } 
| Dollars. Cts. 
1. Notes and bills discounted date ans ota eat Ea een 4,186,300 27 


Be ea a cd ese ane Sh cc chin 26,539 OO - 
3. U.S. bonds to secure circulation...-..--.:----. 500,000 00 
4. U.S. bonds to secure deposits --..-__-- So aoe 
Db. eB. bonds on hand: RPE pA ENE UN tr OE RO 


See eener val somabe 


7. Due from app’d reserve agents, viz..-------.---- 278,500 00 
S. Due from other national banks _-_-____-____-_- 151,700 43 
9 Due from State banks and bankers-..-0..----~- 4,322 84 
10. Banking house. .............. § 


11. Other real init ois ties sean 
12. Furniture and fixtures___— .-_- 
13. Current expenses.__....-...--- > $22,232 73 
Pe. RE DIOR Hae Sc te ee 289 62 
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Dollars. Cts. 
Premiums paid __.....- Seat = Tome mpaeerh Semen ete os 8,093 795 
pe ge Be Tin 2 TS SRR ey a Oe ee 08,431 54 
16. Cheeks and other eash items._..-------_- 1,466,248 84 
17. Exch’s for C. H., includ’g gold ch’ks._--- 
18. Bills of other national banks____.-__--—- 9 694 OO 
ree Sr IS I ie ois a i i ws hs cites 
lractional currency (includi’g nickels | ge Hee! 
Specie, VIZ: 

eC MN ay Oui wc teen cee. $35,040 6S 

On 

(3000 treasury notes... 2... 

3.049 68 
Legal-tender = tong Se oie aa ak ihe Saha aed ae par alla vegan Oe 
U.S. cert’s of -dep. for legal tenders____------_- 
op. ¢ red’n fund with Peet) Be 13,500 OO 
iMoer funds with Treas. U: 5S... -..: 1... saa 

LEE LEIA AS IEE AE RRC 2 5311 19 

es a REET! ER ane 6,709,709 44 
Liabilities: 

Capital stock paid in ..........-.--=.-.--.+.-. WOR 00 
New “ RRO CBee vie 161.370 00 
Surplus EE RS EE OTS aie 74,142 82 
pweeorint pees PARC LN tea $695,135 . 67 
Exchange ._ ~~ -- Dein cele cilia 
ee ee i 
SEES IE Tica oie athe i on Se on 
Ps Ote NON os oe 7,080. 05 

: | 12,216 72 
Circulation received ._.....-. .--. $450,000 OO 
On hand and returned____- .__- 
450,000 00 
State bank circulation outstanding—_-._._--—..-- 
ividends UNnpaId 2... eae asicaes 435 00 
Individual deposits, viz: : 
Subject to check....-......... $1,062,540 10 
Demand Geri 8.0...0........ F806500 3d 
Tiree... 6 fe se 
Certified (necks —..2...04_..2. 
Cashier's cneers.. 2. .......- 
(2,758,140 OO 
12. United States deposits........-..--.. ..- 
13. Deposits of U.S. disbursing officers._~ ._.. 
Due to national bake .... .... .... sad Sige a ests Oe 1,475,240 18 
Due to State banks and bankers___.----___-_-_- 157,695 18 
Notes and bills rediscounted._._.._ -....-_...-- 685,089 61 
Senne UU i ei ce a. cle a ami ae ie 
RN NR Teal en ob Bo 96,879 iS 


i] ROR reese ila iaaitlgenap as ss neshilveipidating Sills siinaan $6,709,709 
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Dividends and Surplus. 


(Section 5109 of the Revised Statutes of the U. 8.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 
surplus, $14,239.48. 


Loans and Discounts. 


On paper with two or more individual or firm names_— $2,265,515 17 
On single-name paper (one person or firm), without 


Gther SRO <1sc nce eee oes one rn 301,518 35 
On mortgages and other real estate security -_.____- 252,659 17 
On U.S. bonds payable on demand -_------------- 

On other stocks, bonds, ete., payableon demand ~~~. 1,366,807 58 


PE ea ROR rs eg er 


Included in the above are— 


Bad debts, as defined’ in section 5204 of the Revised 
Soba ten tol Ok Tia Cio Pee re ua an aoe 
Other suspended and over-due paper -------- 371,095 87 


Liabilities of directors (individual and firm) as payers-. 204,747 30 


Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes ofthe U.S., viz: 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy hk. R. bonds, 
$i00,000°; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. | 7 
29 General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. Geo. N. March. 
K. M. Fowle. ae Lewis Coleman. 
Arthur Seward. | Edwin Ray. 
John EF Cassidy. J. H. Whitaker. 
M: P. Springer. Os. John Shepard. 
J. H. Sanborn. A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial crisis, such a system might be 
attended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of collater als, many. of which I know nothing about. 

During my examination, which continued through m: ny day s, at 
times entire “days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greé ter or less e xtent, I saw some of 
the directors, Mr. March and Mr. Whitney, more than any others, 
but to all that Isaw I expressed anxiety for the welfare of the 
bank, on account of its loans based on its credit represented by cer- 
tificates of deposit, and the peoasiae character of many of its col- 
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laterals, about which I knew nothing, and urged the importance of 
a careful examination of the paper and securities of the bank and 
of the president’s manner of doing business. The gentlemen that I 
saw all assured me that my urgently expressed requests should be 
complied with, and I felt comparatively easy, for I knew that my 
examination had been thorough, and, if the loans were good, the 
bank was in a healthy and prosperous condition. 

The promises made, however, were never kept ; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 

f Mr. Mareh, who is still one of the board of directors, if the exam- 
ination by the directors had been made, he replied that it had not ; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion,” and said, “If the directors cannot trust the 
thorough examination of Col. Needham, I will resign.” Other con- 
versations between a member or members of the board and the pres- 
ident was had on this matter, and the examination was abandoned. 
[ replied to Mr. March in language substantially as follows: The 
responsibility of the bank is upon the directors, and they can never 
shield themselves by placing it upon the president. 

Had the examination of the directors been made, the 
30 character of the collaterals and the system of doing business 
by the president would have unquestionably been changed, 

and the result would have been different. 

In reading the reply of the president to the letter of the Comp- 
troller of Feb. 19th, I find that he promised to comply with the 
express wishes of the comptroller, but it was in promise alone that 
the compliance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not so much security as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was affected. 

or instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. EK. Horn, of New York, and took as the only 
security a blank check signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as I could see, might have been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no ar, | 

Another iustance: Oct. 7th 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of e iohty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called twenty thousand came 
from, I am as yet unable to ascertain. The bank now shows to rep-. 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an origl- 
nal debt, and is contrary to the statute. 

One instance more will be enough to completely establish my 
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charge of reckless management. In October, 1881, the bank loaned 
its credit to Henry W aterman: for one hundred thousand dollars, 
and took for security $143,800 of the stock of the Southern Maryland 
railroad, which has no market value, and, is, at the best, a very 
doubtful matter. 

Now, at these times, the bank was absolutely poor, had no money 
whatever to loan, and the only possible advantage it could get was 
the temporay use of the means which its credit thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one. 

The certificates of deposit, in a large number of instances, repre- 
sent the legitimate deposits of money; many of these draw interest. 
How large a number are certificates representing credit only J am 

unable to determine, but evidently this amount is of great 
O] magnitude. I enclose herewith paper marked “A,” which 
will show the individual and total certificates issued. 

[In the same way, by the issuance of certificates under promise 
that the money should not be drawn for a period of time, although no 
such expression 1s indicated on the certificate, the bank has e: arried 
on, within the last eight months, am enormous real estate business, 
to wit: 


Of the Home Savings Bank it has-purchased realestate 


BE DO oo soins sores teed ie Re ee ares eee 
From the same bank, real estate in Boston ._... ---.-_-- 10,000 
Krom the same, another item of real state In Boston ___- = 500 
From the same, French's whart...2..356 soo on oe ce non 759 17 
Krom the Mercantile Savings Institution, real outed in 

PSE ES IO EN Oc NT CO SARTRE OCR I 40,000 


These are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
Ath, iSS1; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 5lst of January, 
1SS1, and he admitted, in all their presence, that the trade was not 
consummated until February, 1881,and that the deed was dated back. 
Most of this property is subject to mortgages, which the bank must 
carry if it continues to hold, and the bank holds nothing but the 
equities in its assets. } 

Together with the directors I have carefully gone over the eall 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars, and in marking off what might 
be considered doubtful, we have an aggregate of nearly one hundred 
thousand dollars, which would need time and eare, and, if it came 
at all—and very likely a large portion of it might—would come 


very slowly. 
This is independent of the one hundred thousand dollars of Horn, 
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to which T have heretofore alluded, and which has attached to it 
the blank check of John Steward. | 

In the discounts there appears the enormous ag; prepate of three 
hundred and seventy-one thousand and ninety five. jG overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand do_lars, at the time of my January examination. 1 herewith 
send a detailed. statement, marked “ Bb.” Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 


The bank has lodged at the Central National Bank of 


Boston, collate ral to secure loans amounting to_---- $238,502 55 
At the five-Cent Savings Bank... .............i..° JOZOOO 
At: Tr Ey GAA ch ie meee tee 10,000 
At the Howard Dette Hank... ces ck 115,000 
32 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 
realized to apply to the unsecured liabilities of the bank. 

At the Central National, independent of the indebtedness ack now]- 
edged by this bank, isa claim of two hundred and fifty thousand dollars, 
dollars, which this bank holds nothing to represent. This claim on 
the part of the Central has the prima facie evidence of the checks of 
this bank on the Eliot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in 
possession of the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

[ have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. : 

The prospect of litigation to establish this question 1s very good. 

“ Other stocks, bonds,and mortgages” I called attention to in my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 


All of the bank balances have been verified, with the exception 


of those noted on the sheet which I herewith send, marked “C.” I] 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ D,” which contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtedly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 


ereat bulk of the list, to wit: 


sill 


oat 
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Aug. 9th, 1881. Cheek on Broadway National Bank, drawn 


by Weeks to the order of Day_------- 10,000 
: 19, 81. Drawn by Weeks to the order of Day-__-- 50,000 
Sept. 3, 781. " ” ssdlaaate 25,000 
Nov. 15, S1. . * Remar 20,000 
é6 ‘6 iz és ‘é we hee | 25,000 
¢¢ cé ‘6 (¢ ‘é pikes, 50,000 
peer, i et " naw > SEBO 

ER: “Check of Nat’l Security Bank by Weeks 
to the Ofer OF INF So ee 20,000 

eS et “On North Nat. Bank by Weeks to the 
ORGOE OF Bt ign nti iene aes 79,000 

ee “ On North Nat. Bank by Weeks to the 
OMNES 8 aise Sardis ch rea 90,000 

“ Vi, . * On Norte haw Bank. oy Weeks to the 
Order OF DBF ue ees ewe ae 877,500 
ASO OCRRUNE cos okinawa cies ass cece 1,262,500 
30 [are] unsecured. No difficulty was experienced in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 

when ten thousand dollars came back and was carried in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 

placed: in ‘cash items. On the 15th day of October checks aggregat- 

ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 

The check given on the seventeenth was a check in settlement, 
and, ac cording to the books of this bank, represents the entire bal- 
ance due from Weeks to this bank. 3 

The transaction of taking checks of this bank on the Eliot National 
Bank, and paying in checks drawn on other national banks which 
went regularly through the clearing, had been prosecuted by Weeks, 
to a greater or less extent for a year. During this long time the 
transactions were made to. balance every night. The transactions 
began in a comparatively small and, so far as I can see, in an ap- 
parently legitimate way. From time to time they grew until the 
ageregate reached well into a million a day. 

Tn the ‘arlier history of these transactions, and for a long time - 
afterward, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had ‘it not been for the 
erisis precipitated by the assassination of the president, his failure 
would not have occurred. Be this as it might, there can be no ques- 
tion as to the illegitimacy of these tranactions, out of which the 
Pacific National Bank never realized one single doll: ar. No motive, 
except to do an immense business, can be assioned for the strange 
conduct in allowing these transactions on the part of the president. 

In looking over the assets and Habilities I consider the bank and 
its shareholders in a most precarious condition, and, unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds and the stockholders pay in one millien 
more, I would not consider even the possibility of reorganization. 
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| come now to the final consideration of this terrible catastrophe- 
terrible to the innocent depositors who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders who must, 
In any event, for the time being, sink their entire capital; te wrrible 
for the directors, who had timely warning from the examiner and 
from the honorable Comptroller of the Currency with regard to the 
illegal and careless manner in which the president was conducting 
the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to the door of the directors, who, 
when notice was given, should have persisted in a most rigid exam- 
ination, I come to the cashier. In his custody were the funds of the 
bank. To him was submitted every item intended for the clearing. 

[le was a man of long experience. He was taken from a 
34 neighboring bank, and the directors were influenced in his 

"selection by his reput: ition of a eareful and conservative man. 
No one knew better than he that clearing-house checks always repre- 
sented cash. Out of his hands every day passed the checks that were 
given to Weeks, and it was for him to know whether or not he re- 
ceived an equivalent. 

Could it be possible that for months a business of drawing and 
balancing ehecks on the part of Mr. Weeks conld have been con- 
tinued from day to day and a man of long and varied experience, 
like the cashier of this bank, have no suspicion? — If it is possible to 
imagine that, for the nine months of increasing business of this char- 
acter, the cashier had no suspicion on the ninth day of August 1881, 
when the first check of Mr. Weeks of ten thousand dollars came back, 
there could be excuse no longer; but even then no communication 
was made to a single member of the board of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. | 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confideuce must begin somewhere; without confidence there 
can be no credit; without credit there can be no bank; without the 
bank there can be no extended business. The directors had the 
right to confide in their cashier, certainly to the extent that he — 
not accept in exchange for the funds of the bank in the form of : 
clearing-house check anything that was not the equivalent of money. 
The cashier cannot hidé behind the president. He is an indepen- 
dent officer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this disaster 
is chargeable to him. 

The “president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 
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pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that. loaning the credit of the bank was 
illegitimate and perilous business. He knew that making loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying re eal estate, loaning on real estate, loaning in excess of the 
limit, ‘loaning by the hundreds of thousands of dollars on question- 
able security and in a careless manner were all blameworthy and 
reprehensible. He knew that securing the deposit of a life insurance 
| company by taking out life policies on himself and son and 
JO charging the premium of $1,041.05 to the bank was unparal- 

leled in the histor y of banking. He knew that buying old stone 
taken as debris from city houses and j issuing certificates amounting to 
eleven thousand dollars therefor was monstrous and reckless. He 
-knew that continuing to prosecute his business in a manner con- 
demned by the comptroller, and without asking the directors to 
share with him in the responsibility, was high-h: anded and unjustifi- 
able. There is no excuse for these two high, trusted, executive 
officers of the bank. | 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of « receiver. 

The principal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 

The real estate all appears in the call leans, and I have treate d it 
~under the head of “On mortgages and other real estate security.” 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

[In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to determine how much of this 
amount should be treated as “bad debts.” My own judgment is that 
a very considerable amount of the “ other. suspended and overdue” 
should strictly be treated that way. | 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me information on this hpetahy- as it is very important 
in the reorganization ‘ ? 


Of illegal and illegitimate Fea not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houses on Madison Square, Boston- ---- 7,500 
Four bonds of Nantasket Co...—....—.-._-.-..-.----. 4.000 
One bond Pleasant Valley & Utah_-----.--..-...-- 1,000 


Taken of stockholder to represent balance due on new | 
stock of the bank and standing in the assetsas.... © ---- 9,000 


FRONTS OLR SOUPS A Ar BT CE EAL Te, 
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100 shares Pacific National Bank stock purchased for 
: a customer, but no agreement by which the cus- | 
tomer can be held___.-__- ‘bid toile aes ob ee Suche ee 
Three notes of W. B. Worcester, 6,000__..---------- ....° 18,000 
Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
tion I have to say that on the 26th instant I made a statement oe 
of the condition of the bank to the directors. This statement 
ob I preferred to put in writing, but as they objected to that, fearing 


it might reach the public and thus prejudice their case, | sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 


2 positors of the Pacitic National Bank are due, and are hereby ten- 
| dered, to Col. Daniel Needham for his earnest efforts to ascertain the 


condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into 
this report. The names of the directors, which will be found 
under the head of general remarks, are among the most honored 
names of Boston’s business men, leaving out the name of A. I. Ben- 
yon. My view of the situation from the first has been of the most 
serious character. Much of the paper upon which reliance is placed 
to me looks doubtful, and I am yet to be convinced that the losses 
may not approximate seventeen hundred and fifty thousand dol- 
lars—possibly more. Although it must be admitted that. the dis- 
honored checks of Weeks precipitated this disaster, it is to me equally 
clear that the enormous issue of certificates as a matter of credit on 
illegal and questionable loans would have brought ruin in the end, 
and that the end could not be far off. In conclusion I ean only 
say I have failed to find an explanation of these strange transac- 
tions, and, if not based upon criminality, must be explained by idiocy 
or insanity. I shall advise the Department immediately of the con- 
clusion reached by directors. — 


ee eee Sey eee oe cen ee! ee 


DANIEL NEEDHAM, Eraminer. 


1'o the Comptroller of the Currency, Washington, D. C. 
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37 Exurpit 6. 


OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 15, 1881. 

Sir: I had a conference with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank 

It is proposed te make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is paid up the 

capital stock will be unimpaired and the bank in possession of 
abundant funds to meet ali their obligations. 

I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prespects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. 

Very respectfully, | JNO. JAY KNOX, 
Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. j 


Exuipit 7 


Orrick DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
A5 Mitk Street, Boston, Dee. 14th, 1881. 

Sir: Your letter of the 13th is at = nd. 

In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred hail dollars, as has been proposed, 
and the arrangement with the Central Nationai Bank with reference 
to the adjustment of the disputed claim is perfected and an obliga- 
tion is given by the directors guaranteeing a certain amount of 
doubtful paper, which amount is stipulated in the ‘resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as it now stands on the books, would, 

my judgment, make the bank solvent. 
38 Many of the directors have the full confidence of the pub- 
lic, and, under the conditions I have specified above, | should 
have no doubt of the full ability of the bank to resume. 

[n speaking of the present capital upon which assessment must be 
made, | mean the old $500,000, together with the new $461,300, 
making subject to assessment $961,500. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

I am gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful management will undoubtedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval to place my clerk in 
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charge during more or less of the temporary absence | may make in 
continuing my work of examinations elsewhere. 
Verv respectfully, DANIEL NEEDHAM, 
Nat. Bank Examiner. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. | 


EXHIBIT 8. 
Resolutions of Board of Directors, Dec. 14, 1881. 


Boston, Dee. L4th, ISS1. 
At a meeting of the board of directors of the Pacific National 
Bank, held this day at the banking house, the following preamble 
and resolutions were unanimously adopted : 7 
‘Whereas on the 18th day of November, 1881, it was discovered 
that the Pacifie National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 
And whereas since the date named the directors, assisted 
oY) by Col. Daniel Needham, national bank examiner, and Wm. 
J. Best, have been engaged In an investigation to determine 

the liabilities and assets of said bank ; 

And whereas said investigation enables said Heine to fix the 
apparent liabilities at $6,774,633.60- and the assets at the par or 
nominal value of $6,782,558.53, showing an apparent excess of assets 
over liabilities to the amount of $7,924.95 ; 

And whereas said assets are not now worth their par or nominal 
value, but would probably realize in cash, with judicious manage- 
ment, $5,808,895.34, which would leave an apparent deficiency of 
$1, AGD,7: S. 6G : 

And whereas, in the : adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $815,400, and 
has also agreed to return to the Pacific National Bank good assets of 

said bank now held by said Central National Bank as collateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1,095,085.71 ; | 

And whereas, with such knowledge of the affairs of said Pacifie 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately be reorganized, in order fully to protect all of the interests 
involved ; | 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the Associ: ition ; 

And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return $850,000 of additional checks in a 
few days: Therefore, 

Resolved, That, in the opinion of the directors of said bank, the 
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interests of both creditors and stockholders require its early reorgani- 
zation. : 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,300, upon condition that said Weeks shall return to this bank 

$350,000 additional checks; as agreed, before said assessment shall 
be made. 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $133,785.71 out of the assets by them classed as 
“doubtful” and “bad,” aggregating the sum of $1,475,663.19, and 
now treated by said directors as possessing no present money v: alue, 

the condition of said guarantee being that it will cease and 
40 ~ determine so soon and so far as the said sum of $133,785.71 

shall have been realized from said “doubtful” and “ bad” 
assets, and said directors shall be held only for so much of said sum 
of $135,785.71 as may not be realized from said “doubtful” and 
“bad” assets. | 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said guarantee of 
$155,785.71 will place s said association upon a sound financial basis ; 
nevertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
able extension of time for the payment of their several claims. Ree- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole amount of iis 
claim as compromised, viz., $500,000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
( lomptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to perfect said scheme of reorganization. 

A true copy. 

(Signed) EDWIN W. FOWLE, 
Sec’y pro tem. 
Exurpir 9. 
Stockholders’ Meeting. 
Turspay, Jan. 10, 1S82—11 a. m 

The annual meeting of the stockholders of the Pacific National 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president, 
Lewis Coleman, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last mecting were-read and 
approved, 


President Coleman. briefly alluded to the suspension of the bank 
Noy. 18, and to the circumstances which led to placing the books 
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and accounts of the bank in the hands of Col. Needham for exam1- 
nation. He then introduced the bank examiner, who presented the 
following report: 


Col. Needham’s report. 


In accordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which im- 

mediately precedes it. 
4] On the 31st day of January last I came to the bank to make 

an official examination. I was welcomed by the president, and 
immediately commenced my work, taking the condition of the 
bank at. the close of business that day. |! continued the exam- 
ination from day to day and time to time until its final conclu- 
sion—seeing, as I ean now recall, only two of the directors besides 
the president, with whom I held conversation. To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what 1 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy : 

| WASHINGTON, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 
on the 3lst ult., has been received. 

The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,385.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as avail: ible for reserve clearing-house 
vold certificates, which it holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such certificates within the preceding section ; and, as 
your bank “does not belong to the clearing- house association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 


The interests of the other Boston banks, 


as, of course, it. will be for your own, to have your association ad- 
mitted to the clearing-house, and it is hoped that some arrangement 
by which this ean be accomplished will be devised and carried out. 
In the meantime, however, I must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certificates above referred to cannot 
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be counted as any portion of the lawful money reserve of the asso- 
elation. 

The lability of to the bank for money borrowed is reported 
as amounting to ,and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total liabili- 

ties to a national bank of any person, company, corporation, 
42 or firm for money borrowed shall at no time exceed one-tenth 

part of itsactual paid-in capital stock, and to this limit all accom- 
modations granted by the bank should be confined. The indebtedness, 
if still excessive, must, without unnecessary delay, be reduced to at 
least the prescribed limit. It is stated in the report that , who 
is Indorser upon the paper above mentioned, and also upon paper 
of ——, has himself borrowed -from thebank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. ae 

The bank is reported to be liable to the amount of $898,812.99 
upon demand certificates of deposit, of which certificates amounting — 
to $903,500 are said to draw interest at the rate at from three to six 
per cent, . With reference to the remainder of the certificates, which 
amount to $39: 9,912.99, the examiner says: “ Money is borrowed of 
| by a pledge of discounted paper as collateral, and the said bank 
holds demand certificates to represent the amount. . Loans are some- 
times made by this 


| Issuing of demand certificates, 
and parties securing loans in this way indorsed the certificates and 
pledge them as collateral, or, stipulating atime of payment for them, 
have them regularly dise ounted and thus raise money indirectly from 
other parties and banks. Of course such certificates do not bear 
interest, but the bank loans its credit,and in this way a very consid- 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 

*  * In a time of general business embarrassment such a 
‘ne of extended loaning might be attended with peril. There 
is no better established principle of law than that corporations can 
only lawfully exercise such powers as are specifically conferred 
upon them bv their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking tmstitutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. & W. Seligman & Co. v. Charlottsville National 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western. district of Virginia during 
the fall term of 1878. ‘The decision of the court will be found in the 

5—1244 | : 
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December, 1879, number of the American Bankers’ Magazine 

. ’ > ’ 

LS pages 465-469. The practice described by the examiner is 
irregular, and you are notified that it 


| Must be at onee discontinued. 


The amount of rediseounted paper reported —$416,312.57—is very 
large, and shows that the business of the association 1s too much 
extended. While the right of national banks 1n emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the operations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. 

In this connection attention 1s called to the provisions of sec. 5202, 
United States Revised Statutes. 

The examiner states that he criticised a large loan to ——, being 
fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. — It 
should be properly arranged if it has not been before attended to. 

Please let me hear fully from you in reply to this ietter at an early 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 

Very respectfully, 
(Signed) JNO. J. KNOX, 
Comptroller. 


‘l’o the directors of the Pacific National Bank, Boston, Mass. 


This communication, together with the answer, was evidently read, 
in whole or in part, to the members of the board who were present 


at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president 


In reply: 
Irs. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Curreney, Washington, 

D. C. 

Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. ‘The cleartng-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the 
spirit of the law, and so exempt from censure. We daily receive 

and pay large amounts in our dealings with other banks, and 
44 so have adopted these certificates for the same reason that the 
other banks did, to save the risk and inconvenience incident to 
in almost continuous handling of coin. We will be excused for sug- 


gesting, also, as our exclusion from the clearing-house association 1s 


> 


9° 


PETER BUTLER, RECEIVER, &C. ow 


purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that 1t is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 


law. -——— loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
paid, 


The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regular account with us, preferred to receive our 
certificates in place of a pass-book showing the transaction. The 


amount held by the * * * was so placed by mutual agreement 
between * * * and the writer, believing this to be 


- A more legitimate wav 


than that usually adopted, of one bank drawing upon another, and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by. the fact that it is 
the one in vogue by the New York banks. 

In regard to “ loaning our credit,” we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and. they have taken this mode of 
making their business of value to the bank. 3 

In regard to rediscounts our position is this: We have a large 
and aetive list of depositors, and have, almost continually, more 
paper offered than we can do. This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of our loan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
in some eases oftener, such suis as their neighbors may have to 
spare for the moment, with a ability to be called on for repayment 
at amoment’s notice. * * * In regard to loan of , fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 

plete. 
45 Permit us to add that in many years of banking experience 

in this city our views in regard to.-modes and methods have 
been fully commented upon, and mn consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which goes to show, to our mind, that conservatism is a 
relative term, and that which would be considered rashness in some 
cases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 

I remain, your ob’t servant, 3 : 
(Signed) | A. I. BENYON, Pres’t. 
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I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the heht of 
present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. ? 

On the evening of the 18th of November, after the suspension of 
the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 3 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit im various 
ways and to a remarkable extent. 

[ts credit has been loaned in five ways, two of which are not un- 
usual. | 
Ist. There have been large rediscounts of paper. The redis- 
counts on the 3lst of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,843.57 ; at the 
time of suspension, Nov. 18, 1851, they amounted to $685,579.61, an 
increase in the nine months and a half of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it 
46 Possesses only in its credit. 


lor instance, 1f paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Noy. 18, 1881, of $13,711. But it 
must be remembered that the bank takes a liability on the payment 
of every dollar of its rediscounts. 

[tis generally inferred that the rediscounted paper of any bank 
Is among the best and most legitimate business paper, and_ the in- 

dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already having gone to protest. } 

The second form in which the credit of the bank has been loaned 
has Leen In vorrowing money on discounted paper and guaranteeing 
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the paper. This amount involves the same risk to the bank as the 
oe aon and the gain to the bank by this process is in the same 

vay—loaning ata high or fair rate of interest and borrowing at a 
mie i rate by guaranteeing the payment of the paper. The 
amount cuaranteed in this way outstanding Nov. 15, 1881, was 
S200 000. 

A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less length of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposits. On the 5lst of January, 1881, 
the certificates outstanding amounted to $931,975.17, and on the 
18th of November, when the bank stopped, they aggregated $ $1 ,698,- 
916.53. The advantages supposed to be secured by the bank by this 
process were very oreat. | 

Parties taking certificates, with the personal promise to hold them 
a leneth of Limie, could unquestionably get loans, when they would 
have had no chance of securing loans if the money had been paid di- 
rectly from the cash. The temptation to make loans by thus secur- 
ing as available eash the credit of the bank on its certificate was too 
evreat to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they standin the light 

to-day, they promised large amounts of poorly-secured paper, 
47 upon which greater losses may safely be calculated. Enor- 

mous amounts were loaned by this process in the few months 
Immediately preceding the suspension of the bank, and loans of 
$100,000 at a time, on most questionable, if not absolutely illegal, 
collateral, and in violation of law, were made in several instances, 
and this, too, when the bank had no funds to loan. 

The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an eqnivalent in 
bankable funds. The practice undoubtedly grew from a small be- 


ginning, but 


Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of such checks on New York 
or Boston as might be needed for his day’s business; then checks 
would be drawn by the cashier of the Pacific National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party in waiting in exchange for his simple 
memorandum. ‘These checks would fre quently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
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suspicion that there was something wrong it Is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- 
modation brought to the bank clearing-house funds to cancel the 
morning obligations. These New York and Boston funds passed 
recularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 


any illegitimacy in this proceeding. Clearing-house checks are 


alw: ays supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 


sarily have revealed any abnormal condition. Aug. 19 a check of 


$50,000 was held back, and on Sept. 3 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advant: we. 

When questioned with regard to the matter the ouly reply which 
could be obtained was that it was done 


To swell the volume of business. 


Confidence must begin somewhere. In addition to that re- 
18 posed in the president, the directors had a cashier taken from a 
neighboring bank, of good repute among those who had known 
him fong and well. Upon him they relied for the management of the 
cash, and to him all these facts should have been known ; but he, re- 
garding the president as the supreme power, did not stop to criti- 
cise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks, 
Bepeanes which there was only the name of ‘one man, aggregat ted 
$1, 26? U0. } 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centuin, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. 

DANIEL NEEDHAM, 


National Bank Examiner in charge of Pacific National Bank. 


oa 
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Address of W. J. Best. 

I wish, gentlemen, that we met under pleasanter auspices than 
those in which we asser ble here to-d: ay.. It is alw: ays an unpleasant 
task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific National Bank on Nov. 18, 1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet its liabilities to depositors and credit- 
ors. In aseertaining the labilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Noy. 
18, 1881. The liabilities, however, have been ascertained 
utmost care, and when I give you the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. I have handled, I believe, every note in the 


AQ bank, have examined it both as to its form and value, and have 


taken such measures as were possible, and seemed to me neces- 
sary, to ascertain its actual value, a reasonab le time ‘being allowed 
to convert the assets. 

The nominal value of the assets, divested of every questionable 
item, is $5,764,613.47, and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than $750,- 
000 of claims against one man in this city, and tre ating as an asset 
only the sum which we know will be paid in probs ably. to-day, but 
certainly within the next forty-eight hours. 

The liabilities consist of three classes. First, there is a liability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the liabilities 
under the second head is $5,154,592.21; the lability to stock- 
holders is $961,500, and upon cire wulation $4: 50,000, making a total 

of $6,565,892.21. Deducting the estimated value of the assets from 
the liabilities, we find an 


Apparent deficiency 


of $1,516,153.39. I say “apparent” because a very considerable 
portion of the sum named weean offset by exchanging securities and 
discounted paper, classed by us as“ doubtful,” and which do not appear 
in the estimated value of the estate of the bank, for demand certificates 
and cashier’s checks now outstanding. I have traced many of these 
transactions, I think a majority of them, and have come to the con- 
clusion that we may safely assume to exchange the doubtful 
assets for the obligations of the bank, about $370,000, which would 
go to reduce the deficiency. As to the remainder of that de- 
ficiency, I have proposed to the directors that it shall be met by first 


levying, voluntarily, upon the stock an assessment of one hundred per 
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cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the stotk which they 
hold. ‘This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as colleeted, and, if not colleeted, then 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management of this 
bank borrowed money, the collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds eolleeted since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, howe ‘ver, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 
in which I have just stated. 

50 Independently of the assets, which we consider doubtful, 
| there is about $750,000 of a claim, as already intimated, which 
we take no notice of whatever, and which some of the best-informed 
men in Boston say is likely to yield a very considerable amount to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to 


teadjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that isa mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the books, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currene y you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000, as 
compared with their condition on the night of the 18th of Novem- 


ber, 1881; that is to say, promises of individuals and corpora- 


tions to which there is no collateral, the promise being of . little 
or no value, have been strengthened by guarantees or indorse- 
ments, or by the putting in of good collateral, in the sum of $500,000. 
There are other ways in which the directors have greatly improv ed the 
condition of the bank; and if their plans should meet. with your 
approval, as they have had the hearty approval and indorseme nt of 
the Comptroller of the Currency, I repeat the remark of a minute 
ago, that I see no reason why this bank may not in a short time 
resume business in a condition which can hardly fail to make the 
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assessment now necessary to that end not onder: a ak and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. NE 

In this connection, as an saciciaiin to you that everything has been 
done, thus far, that was possible 


51 To secure the interests 


not only of the depositors and creditors, but also of the stockholders, 


I should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in eash, 
I think, $100,000. This, of course, will go as soon as it ean be real- 
ized upon to help make ‘good this great breach in your assets. | 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get in the same way from persons who 
have had de alings with the bank, but the claims against whom we 
have written off now, it seeming unwise to regard ‘them as worth 
anything. 

There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 


Queries. 


A STOCKHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? | 

Mr. Best: [am not able to answer that question. I had no con- 
nection with the bank until about the 28th of November, ten days 
after the failure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
in the name of a corporation of which I am president amounts to 
about $260,000 or $270,000. , 

(Q. Over what period does this indebtedness run ? 

Mr. Best: i think some losses of the bank originated in trans- 
actions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one xs its debtors on Novy. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the inerease of its eapital stock ? 

Mr. Best: That is.a question I cannot answer. I have only ad- 
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dressed myself to ascertaining the bank’s condition on the 18th of 
November. — 

2 Q. That question has not, then, been looked into by you at 
all ? 

Mr. Brest: No,sir; I have only addressed myself to the one date, 
Nov. 18 | 7 

ANOTHER STocKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. Best: Tam ata loss to know how to answer that question. 
[I am not, myself, a stockholder, but should the bank go on Iam 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time, the stock would then be sold. [ think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and I am hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors here—that before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselves raise the money 
for the assessment without difficulty. 

(). I desire to know whether the cashier has not given a_ bond, 
and, if so, for how much, and whether his securities are good. 

Mr. Best: It was one that the eashier should have given a 
bond (daughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
cuted. The cashier, therefore, cannot be held responsible in any 
sum whatever on th: at account. 

Q. What provisions are there in tia organization of the bank 
under the original charter or articles of association for an increase 
in its capital ? | 

Mr. Best: Perhaps it would be better for the counsel of the 
bank to answer that question,as I am only a merchant. The 
articles of association must conform to the law, and the law, 
I believe, is explicit upon that point. The counsel of the bank, Mr. 
Stone, could make that matter much plainer than myself. 


A stockholder called for the reading of the provision of the articles 
of association | 
| lor increasing the capital stock, 
and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the « apital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also see. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscription 
book to be opened, and, if any stockholder fails to subseribe 


53 the directors shall determine what disposition shall be made 
of the remaining new stock unsubscribed for, and from the di- 
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rectors’ records to show that $461,300 of new stock was subscribed 
for, represented either by certificates of stock actually issued 
er In receipts, on the surrender of which the parties who took 
them are entitled to their einai and the remaining $38,700 
unsubseribed was canceled ; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of ¢: \pl- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. 

The eall of the comptroller for ‘an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. 


A running discussion 


ensued upon the expediency of passing the vote. Mr. MelIntire, 
of East Cambridge, holding two shares, said it was a legal ques- 
tion whether the old stockholders could be assessed under the 


call. He wanted action postponed and a committee appointed 


to examine the accounts and report. He wanted to know whether 
the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and declining to take part in. the proceed- 
ings. 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be assessed, and favored  postpone- 
ment. 7 | 

Mr. Dole spoke in the 8 same vein. 

Several gentlemen a in favor of immediate action, among 
them J. F.-¢ ’. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry D. Hyde, all agreeing that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “ question,’ and some impatience mani- 
fested at the delay. 

‘The stock vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. I. C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ‘ballot pro- 
cceded. 


54 The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
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upon all outstanding stock was carried by a practically unanimous 
Vote. 

The total Pike pophaietitad oome $800,000, 018 of which only about 

$10,000 was opposed to ordering the assessment. 
Directors elected. 

The following directors were chosen by a stock vote of 4,727 shares 
avainst eighty scattering votes: 

Lewis Coleman, of Boston; John Shepard, of Boston; M. Dyer, 
Jr., of Boston; M. P.Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton; E. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath; Jobn E. Cassidy, of Boston; John Fallon, of Law- 
rence. 

Present condition of the bank. 


The following statement of the bank’s condition Jan. 10, 1882, 


‘was submitted: 


Par value. Estimated value. 
NN SS cc cig 0 ae er a i a a $12,743 68 $12,743 68 
U.S. bonds to secure circulation— —-_- 500,000 OO 500,000 O00 
Mee IION Fi oo ae. sks 15,500 OO 13,500 00 
From banks and bankers _-_--.----~- 196,049 93 . 196,049 93 
Bonds, mortgages, and stocks_------- 273,500 OO 249,000 O00 
Pledged to International Trust Con)- 

pany on account of $200,000 loan, 

not included under any other 

TI gS a i eh a 50,000 00 50,000 O0 
Cashier’saccountand cashitems —.....- 145,088 90 93,250 49 
Receiving teller’s 1tems__..._._.-__- 01,443 02 19 558 22 
Notes and bills discounted, ete., includ- : 

ing real estate mortgages and stocks 

carried as loans _-... -------____- 4,353,538 40 3,739,656 50 
COV TRIO iin arte ete annie wee dee 26,539 55 10,000 00 
Ovens SBI oe i ee eee 1,000 00 1,000 00 
2. a OMS, OR ce cas 135,000 00 135,000 00 
Difference between estimated and par 

er es oe eae: 714,894 65 
$5,764,658 47 $5,764,653 47 
eS ERRRT RESIS UE NRY ate aN at aa Oe am eS * 450,000 O00. 
55 Deposits and creditors : 
A—Deposits subject to check. ~..~_-$1,060,615 10 

}—Certificates of deposit._.___ .__- 1.728.762 OD 
C—Due banks .and bankers ...--.__- 1,679,189 97 
pPecmpounie 2c. oo Kl... 686,589 6) 

K—Unpaid dividends._.__. --____-- 135 00 
: 0,104,092 21 
DUORE ONIONS es cewek PO pa oe et RL RE 961.300 OO 


96,060,892 21 
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Recapitulation : 


Par value. - Estimated value. 
Assets—Estimated value, as above--. -------- $9,049,758 82 
ENS ET RET PINE BOO EE EL) es DS Pe ae 6,065 92 21 
PRIORY GOCIONGY . ..~ «2s eae ee wee ew hike $1.516,155 39 
Margin on loans in namesof indiv iduals $25,000 00 
Premium on‘U. 8. bonds, about hy ieee 10,000 GO 
PII ois oo Sew es ce ae wien 961,300 O00 
Directors’ guarantee fund ....-------- 150,000 00 
Doubtful assets ($714,894.65) __—~- -_- -- 369,855 39 


$1,516,133 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended to that duty, and report as follows, viz: Whole number 
of votes cast, 5,549, representing 5,549 shares, of which 5,494 are 
in the affirmative and 55 in the negative. 

(Signed) | _ J. H. BENTON, Jr. 
DWIGHT CHESTER. 
RICHARD-STONE, Jr 
SAMUEL WATTS. 
JAMES F. C. HYDE. 

Adjourned. 
J. WH. WHITAKER, Secretary. 
56 Exuibir 10. 
Record of Directors’ Meeting. 

SATURDAY, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, Mareh, Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive comunittee to aid the bank examiner in the examination of 
the security of the bank, with full power. 


Attest : J. M. PETTENGILL, Cashier. 


exuipit 11. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


Orrick OF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Srreer, Boston, Nov. 26, 1881. 

Sir: I have made a statement to the directors of the Pacific Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. | 

They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 
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My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tuesday forenoon of next week. 

I do not think my investigation of yesterday and to-day has 
made the matter more hopeful. The directors, however, are very 
hopeful, and I hope they may have full opportunity for delib- 
eration. 

I was in error in my statement that Mr. Weeks was not using | 
checks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
froin memory. I find by examination of the stub- books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 

examination were all apparently regular clearing checks and 

od passed regularly and in amount not sufficient to attract any 

attention. At that time Mr. Weeks was unquestionably 
solvent, and continued so for several months afterwards; and the 
first clearing check which came back to the Pacifie was the 9th of 
August, 1851, for the sum of ten thousand dollars. 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. | | 

Very respectfully, y’r ob’t s’v’t, 


-~—— 


| DANIEL NEEDHAM 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. , 
EXHIBIT 12. 
Report of Bank Examiner to Comptroller, March 11, 1882 
No. of bank, 2378. 


Exanmiiner’s report of the condition of the Pacific “National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 
at 9 o’cloek a. m., March 11th, 1882. 


Lewis Coleman, president; E. C. Whitney, cashier. 


Resources: 
Dollars. Cts. 


1. Notes and bills dise ounted seid cap ek bg acs a hag $2,436,962 64 . 
OE RREGOP 2,184 89 
»o. U.S. bonds to secure ‘ioc ion .n.u. elias schebsisaamolats 500,000 
t. U. S. bonds to secure deposits___- =... -.-.---- 
eA) ce I NN oo och oan ele Oct Sw ene 


eee ae 


6. Other stocks, bonds, and morirages. .... + iS 664,672 46 
Temporary or demand loan.._-..........-.- 702,854 06 

7. Due from app’d reserve agents, viz..---..------ 845,202 12 
Suspense account due on assessment —--- ~----- 394,500 

8. Due from other national banks_-__----.------ 36,545 74 


os 


ae 
| 
: 


ov 


Or 
aa, 
to 


12. 
15. 
14. 
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Due from State banks and bankers___..__ ___- 
sanking EE Se ms erin == =~ ane 


13 pica expenses--_------ feta then palasaiis 

14. Taxes paid ._-. -.- DAES caren cme siee 

Atk, 9 IEE hid bi i ee ene 
Revenue stamps---- -- il sora edlae aii -s aachec me niesit oe ee 
Cheeks and other cash items___~ ~~ -_- .- at eg 
Exch’s for C. H., includ’g gold ch’ks__-_--~ ....~- 
Bills of other national banks___. ~----- ipa Nes 
Bete Or CNG Ties oe hd os nen = 
i ractions Ud currency (includi'g G ‘nick les) oechas. i 
Specie, viz. 

Silver aie eel iat ed oaks te Goa gaia ies as tao 

I NN aaa cle een tacit nae ctr oon 
BVOG. SEE cri his ea SR an we 3 ss 
Ltgel-tende? HOUNN ne neice oe 
U.S. cert’s of dep. for legal tenders -.-. ---.---- 
> p. c. red’n fund with Treas. U.S..--......- ... 
Other finae With £ rene U. B06 os ok cn 
ONS coke ge er cea aac radtaue ablated 


gO IRS RE SS Tae pw LSet es Nc Ne TR 
Liabilities: 
Capital. stock paid in----.--- ---- Penelope Pach AOD OS 
I Nake eee ks 


no oe RE A POL INT TS SON ATOR EE 
ssconnt PS EAL ER: PES STMT See EON ES RS ROUTED ae 


ae Ii i: niveau ea coach é 
Prett add lose oo eos aaa Cee 
Suspense Poland -_----- SOLES S25 Oe RR 
Circulation received ....0..2 4... $450,000 
On hand and returned_-.---..-.---- . 43,400 


Dollars. 


335,041 


‘et 
91,141 


3,049 


3 876 


we) 
be 


00 


47 


Cts. 


98 


SO 


11. Individe: i cain VIZ: 

Pubiect to cheek... 25k Mite Se ks 
Te WE i ee ee ae 
Time certificates_____-_ ee se SAE aS ee 
RRR Se aR te er EWA Ongena ea a 
Or 
United States denosite_.....-......0.........- 
Deposits of U.S. disbursing officers... ------ 
tue te national DONNER: oc oc ee te 


5,999,298 


304,300 
607.000 
300,000 


18,29] 
9 SOO 


406,600 


986,380 
] 1 OS,458 


929.817 


hr, 
ee 


] 
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# vad 
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Dollars. Cts. 
Due to State banks and bankers__—___.. ...-L- 


>4 Notes and bills redisecounted _~_ ~~~ 2 saat baie dana ened 382.895 99 
> 

Eee PU rae SS apie: iain) wid TOR 909,701 52 

6 Ne SEE eke en ic te aaa we oe 18,1380 27 

S75 See DPPRRUE Te Srp a eg $5,999,293. 82 


Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U. 8.) 
Date of last dividend, July 1,’81; amount, $15,000; carried to 
surplus, $14,259.48. 
Loans and Discounts. 
On paper with two or more individual or firm names— $1,753,836 98 
On single-name paper (one person or firm) without 
other Oa ee he Sip a srk anes mniore: debe a 162,770 85 
On mortgages and other real estate security—---~-- - 
On U.S. bonds, payable on demand __ ..—--_. ----~- | 


On other stocks, bonds, ete. ,payab leon de més ana eee tS f 762.708 SS 
I i ile wk es as te 180,499 99 


Included in the above are— 


Bad debts. as defined -in section 5204 of the Revised 


Bintuwies OF hie )..6..064...-.u.-. Jae aie dike ain pePa non 3,012 S84 
Other suspended and overdue paper_----.+---- ...-- 777,619 84 
Liabilities of directors (individual and firm) as pay- 

na a a ae sia itcnlie lesa ie omen | 101,607 33 
60 Loans exceeding the limit prescribed by section 5200 of the 


Revised Statutes of the U.S., viz: 
Consist of two items, to wit: 


John Steward____~_____ PE ie ates nihil es a wat eh ne eae ae $100,000 
H. M. Jewett -__- - ek REN AT PAR ONLI TOL TR pO TH ser EA 100,000 


General Remarks. 


Bills payable consist of memoranda given to the Central National 
Bank, to wit: 

$19,701.52, payable six months from January Ist, 1882. 

$400,000, payable one year from January Ist, 1882, at four per 
cent. interest. 7 

$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
interest, with bonds as collateral, payable at the option of the bank. 

The checks drawn on the Eliot and held by the Central National, 
ageregating three hundred and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in-a former report as doubtful, and which I had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully explained 


5 


oo 


fb 
fh 


a 


—4- 


PETER BUTLER, RECEIVER, &¢.. | 7 4Q 


in my correspondence with the directors, a copy of which is em- 
braced in this report. | 7 

Bank accounts all verified in accordance with the requirements 
of the Department. | 


Cash items consist of the following, to wit: 


Fractional bill and curreney...... 2... .............. 1 60 
Memorandum for inte! ‘est due from Edward Crane for 
RSIS IAT AEE es DECISION eC eS 2,797 O8 
Memorandum for check, W. J. Beat... ............-° 2,500 
Memorandum checks, E. EAE ar aaa 2,875 03 
Memorandum check, F. E. Bryant. -=.-...-.-- -.+--- 241 735 
Cash check, Lewis (¢ ‘ole Me sh cee ob ae ca< 39300 
Cash check, Shepard, Norwell & Co.- Sh Sean Ae oe ea 19,000 
4 “ Lewis Coleman _____-_ AGO et ae Se es re 
UN I a 968 50 
OG] “© Pacific Nat’l Bank, W. 8. Denney, treas. 7,000 
Check good on opening, J. V. Fletcher & es cs 10,000 
~ Check Sie on opening, C. E Morrison a a ae 5,000 
“ Cash, Lewis Coleman ____--- BUN RE a ee 1,000 
2: i SIRS Set AVON oD tae ce Sr es ORR en ee 100 
“ “ SSSR RRR Fae ok SAN dies A SA CSR Se ene 5,000 3 
Cash paid on W. P. H. note, Wm. P. SS eer 5,109 17 
BUR se ios de ee eh a ee oe oe oes as Seek 245 
oF RR EP Sh: te? LEME eA OMAN OES SOTt a RE Nn ees 3 69 


91,141 80 


Memorandum checks are said by the president to be good. 

Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been endorsed by the Pacific National 
pank, and the party holding the same having been paid by direction 
of the president, Mr. Coleman. Check on Pacific by W. 5S. Denney, 
treasurer, 1s drawn against a bi ul: ance on the books of this bank. 


Other stocks, bonds, and mortgages consist of the following items: 


Dates of deed. 


Nantasket Company bonds --_---------- 113,000 
Framingham «& Lowell R. R. bonds. ._._- 4.000 
brown, Riley & O64. ..5 os cs 64,000 
Pantaskot Co, Ghali deuce mcwsecnecn 2,000 
si) {C., B. & Q. bonds. 100,000 

Five Cent Savings Bank - 1 ek 12.000 
Home Savings Bank, Marcus note secured | 

by mortgage Bluse ad fa taig tap cca ack eos 22,759 17 Jan. 25, 81. 
Nathaniel M. Jewett, mortgage of real es- 

Se Sie SU iy nk cen nied aac RO Oct. 7, ’81. 
Thos. Lord & H. G. Parker, trustee note se- 

cured by mortg. of real estate ---_--.-- 58,450 52 Nov. 17,’81. 
KE. M. Fowle, trustee mortgage of 

A Rm mROmE ES Se. | 

7--1244 


Senet anise cpeiespmdamnigis aspianes sip ce TS eR TT EE 
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- 
Dates of aul 
And houses 6b O.:.2.......... 1,537 17 GOST Fi > maya, 
Mortgage of German Lutheran chureh 30,000 M’e’h 8? 
62 Eienville Gas Light Co. bond, 500 
bond die albeit le wink gets tak els sis ins ca ee eee ee ee ee 400 
Lebanon Spring Rk. R. Co.’s bond (reee’v. 
I ici ain esses nica irene cee 15,000 
7 527,647 46 — 
Clark Insulated Wire Co., 1,401 sh’s, par | 
NE Ne ciate 39,025 | 
Danville & Ohio R. R. bonds.2---------- = 3,000 
Utah & Pleasant. Valley R. R....._..-_-- 99,000 


664,672 46 | 


The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law to protect the bank against loss by 
paper held by the bank, 

‘Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept-the responsibility. | 

Suspense account, 567,485.54, consists of thirty-seven certificates tna 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 


Other real estate consists of the following items: 


fi Amount. Date of Deed. 
a Deed of land in East Boston_--- 4,500 April 4th, 1881. 
re re newton... 10,000 Nov. Sth, 1881. 
. “from A. A. Mareus — 10,000 Oct. 21, 1881. 
¥ “Taunton Savings B’k 7,500 Deed to come. 
Real estate, Commonwealth ave- | | 
RUG {ioscan es bao 137,500 M’ech 11, 1882. 
Real estate Mystic avenue_.----. 14,276 97 Feb. 20, 1878. 
Winthrop.....=._.-- -. 2,164 91 Sept. Ist, 1881. 
Whitney property---- 15,000 Deed in transit. 
Wm. Bomet ~ .... 1200 Ocean Spray. - 
| July 25, 79. 
| Realestate, Camden & TremontSts. 14,500 Dec. 6, 1881. 
ia 62 eal estate, Albion, Clifton- | 
| dale, Purchase Sts...--_ . 18,300 Jan. 20, M’ch 24, ’81 
Real estate, Chas. Hurlburt, Dale : 7 
Sere eee eA SPE NMR alls OAM 5,100 Apr..9, 1880. 
Real estate, Hotel St. Leonard... 45,000 M’ch 7, 1882. 
' “ Commonwealth Hotel, 50,000 ” 2 aoe 


335,041 88 - 


PETER BUTLER, RECEIVER, &c. 51 


This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. | 

[It is impossible for me to give a valuation to diese items. The 
directors are confident that upon the real estate there will be but 
little if any loss. : 

Paper classified ‘“ Bad debts,” $3,612.84, consists of several items, 
which should be charged off. 

Paper classified “ Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. | 

As will be seen by my letter to the board of directors, winicl: is 
made a part of this report, [ have called especial attention ‘to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
ness. | 

Before concluding my examination of this bank I addressed 
letter to the board of directors, of which the following is a copy: 


‘To the directors of the Pacific National Bank: 

GENTLEMEN: You are In session to consider the most important 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 


sults. Upon your action to-day must rest largely the reopening of 


the bank, or the passing of its assets into the hands of a receiver. 
You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 


own personal matters and given your whole time to the affairs of 


the bank. 3 
To-day the question-is put to you, Is the bank now solvent? 
64 Can it be rehabilitated and placed with the other solvent 
banking institutions of Boston and enter safely into the legiti- 
mate competition for a legitimate business and have the result 
crowned with success ? 

You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item.. You have in almost 
every instance had the debtor in your presence, conversed witn him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as 1] understand, In every case W hich has been made a matter 
of record. | 7 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to weigh 


fully the certainty of the habilities and the uncertainty of assets, 


CN 
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which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and eighty- 
one thousand dollars, some sixty-eight thousand dollars of w hich has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most of which could not find a ready market at prices very con- 
side rably below the individual and aggregate values at which they 
stand in the bank’s assets. | 

[ must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 
are to largely meet the liabilities which vou assume of payments 
on eall, and in four, eight, and twelve months, from January Ist, 
LSS2. 

I must remind you of the real estate depending for its disposition 
upon a variable market. 

| must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 
capital has not yet been paid in. : | 

I must also eall to mind the swelling of the habilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and _ fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Ehot National Bank, 
and which did not appear upon the books of the Pacific National 
charged in the Ehot National Bank account. 

I am aware that the outstanding checks are prima facie evidence 
of the indebtedness of the bank, and Iam also aware that they were 

grouped with checks recognized in all hands as bona fide in- 


65 debtedness of the Pacific National in a final adjustment of 


the unsecured checks held by the Pacific National against T. 

Weeks, who, otherwise, by this settlement, seemed powerless to 
sales as anything in liquidation of his de bt. 

With this review of the principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank, [ask your careful and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, whe will, of right, discuss the result of your 
action. 

Very respectfully, DANIEL NEEDHAM, 
| Nat'l Bank Examiner. 


To which the directors returned a reply, of which the following 
is a copy: 

Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 

Srr: Your letter of this date has been read and carefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 
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of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of labilities, and are impressed with. the re- 
sponsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met as they 
have been arranged witha very large proportion of the creditors. It 
has been by careful consideration that the hability of the bank on the 
two checks held by the Central National Bank, aggregating three 
hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. C. Weeks asa part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a Hability hereafter to be contested in 
the courts, involvi ing large expense and uncertain results at the best. 

In view of all the facts in the ease, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully equal to its liabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the | mank’s doors 
for business imposes upon us. 

In behalf of the board : . | 

Respectfully, LEWIS COLEMAN, Pres’t. 
DANIEL N IEEDHAM, 


Keaminer. 
To the Comptroller of the Currency, Washington, D. C. 
66 | Exuipit 13. 
Letter, W. J. Best to Comptroller, March 14, 1882. 
Wasuinaton, D. C., March 13, 1882. 


Hon. John Jay Knox, comptroller, ete. | 
Sik: Referring to our interview of vesterday, concerning the 


Pacitic National Bank, I beg to submit a brief statement as to cer- 


tain assets, of the value of which you desired more particular in- 
formation than h: id been furnished by Col. Needhi am, national bank 
examiner. 

Under the head of “ other stoeks and bonds and en s,” the 


bank holds— 


POOL CONN Y DIG 6 ne oe en eins ee es 125,000 
DeNAEIOOL COUR NEET IONE cis: soa wees ann newce 64,000 
ian d@ ©. V. B..B. bonds .:.... RR USE Ter een ane Order Deve el Ra | EM JY,000 


These items aggregate $228,000, and are now worth only about 
75 % of their face value; but, as an asset, I feel justified in saying 
that they are worth par. The transactions through which they 
came into the bank are well known, and I[ have excellent rea- 
sons for stating that the persons who placed them in the bank 
can be compelled and will shortly find it to their interest to take them 
out again at the cost price of $ 288,000. 

The bonds of the F1 ramingham and Lowell R. R., the Danville & 
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Ohio River R. h., the C., B. & Q. R. R., and the Lebanon Springs R. 
Rh. receiver's certificates, together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all ri ailroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in the company informs me that its. 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 

the indebtedness of an insolvent corporation. 

67 The “bonds and mortgages” foot up $217,247.46, and on 

this large sum the loss will probably not exceed $1,500, which 
may be sustained on the $6,057.77 mortgage in the name of KE. M. 
Mowle, trustee. The item of $22,759.17 will be offset by an equal 
amount in our own demand certificates, now held by the Home 
Savings Bank. ‘This settlement was arranged previous to my leav-_ 
ing Boston last Saturday. The rest of the list are amply secured, 
and will doubtless be converted into cash or first-class stocks within 
a few months. 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth avenue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., aggregating $202,000, 
are not rated at their full market value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 
estate amounts to $71,764.91, on which I anticipate a loss of about 
$25 Ol i). 

As to the “notes and bills discounted,” I would say that each 
piece of paper and everything in the shape of collateral have been 
gone over several times by the directors, and that they did not 
hesitate to assume the responsibility put upon them by Col. Needham 
in the letter which he addressed them on the 11th inst. and made a 
part of his report. Thelargeamount of “ past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and. 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
68 tion of the assets, and vou may rest assured that nothing will 
be left undone to insure the most satisfac tory results. 

The “surplus fund” and “ profit and loss” amount to $318,291. 44, 
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and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate.. In this opinion I fully coneur and will 
do all in my power to make it good. 

As evidence of what may be ‘accom plished by good management 
the tables given below speak for themselves. The work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one In any way interested in the bank. Beside reduc- 
ing the habilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $13,000 in eash; now 
it has nearly $1,000,000, and the amount is steadily Increasing. 

The surplus that is shown in the bank examiner’s report of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release, he declares 
that he can and will yet pay to the last penny, and there are many 
conservative bankers, capitalists, and merchants in Boston who be- 
lieve that he will do so. 

Once before he failed, got his discharge in bankruptey, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
rather have men say of him that he paid his debts than that he was 
worth millions. From all that I know of him I think there.is a fair 
prospect that he will ultimately p: ya portion, perhaps the whole, of 
his indebtedness to the bank. | | 

[ shall lay a copy of this letter before the directors on my return 
to Boston, and will have them indorse it or send you a similar letter 

over their individual signatures; meantime you may treat it 
69 as fully authorized under the general powers conferred upon 

me by the vote passed at their meeting last Saturday, a certi- 
fied copy of which I herewith file. 

[ have the honor to remain, ete., respectfully, your ob’t serv’t, 


W. J. BEST. 


Pactric NATIONAL BANK, 
Boston, March 21, 1852. 
According to our best knowledge and belief, we think the within 
statement is correct. LE W IS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. . 
JAS. H. WHITAKER. 
GEO. N. MARCH. 
MICAH DYER, JR. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
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March 11, 1882: 
PRERNODE 80 CRORE on ck etn ce 986,380 67 
Demand certificates.__............ 1,475,941 62 
Banke ane Deckers. cw ue Ak Ls. 929.817 51 

Bills payable: 


Cent. Nat] Bank ......-.419,701 32 
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1,062,540 
1,728,762 


$1,975,956 
685,089 
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$734,3 
954,259 


219,901 


Pactric NATIONAL BANK, . 
105 DEVONSHIRE STREET, Boston, January 2nd, 1882. 


We, the undersigned, creditors of the Pacific National Bank of 


Boston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 


ale 
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hereby, for ourselves and our heirs, executors, and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit : 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January ist, 
1882; one-third thereof to be paid in twelve months from 
71 January Ist, 1882; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to have 
the right to anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and ecighty-two. 


Exuripit 15. 


THe Pactric NATIONAL BANK, 
| Boston, March 16, 1882. 
To our depositors : | 
By vote of the directors and the approval of the Comptroller of 
the Currency the bank will reopen for businesson Saturday, the 18th. 
very effort has been made to put the bank again into a sound and — 
solvent condition, and the stockholders have been called upon to pay 
an assessment of 100 per cent. on their stock, thus making the de- 
positors’ balances secure and available. The bank will be run on 
strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
LEWIS COLEMAN, President. 
E. C. WHITNEY, Cashier. 


- Exarpir 16. 
sore 
(2575. 
Lewis Coleman, president. ki. C. Whitney, cashier. 
THe Pactric NATIONAL BANK, 
Boston, April 21, 1582. 
No. 105 Devonshire St., directly opposite post office. 


) 


In December last a notice was received from the Comptroller of 
the Currency, of which the following is a copy: 


P be ¢ | TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W AsHINGTON, Dec. 16, 1551. 
To the Pacific National Bank of Boston, Massachusetts : : 
The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty -one thousand 
S—1244 


alice meee 


Os THE CHARLESTOWN FIVE-CENT SAVINGS BANK VS. 


three hundred ($961,300) dollars, having been lost, notice is hereby 
eiven to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association, according to 
the provisions of section 5234 of the Revised Statutes of the United 


states. 


fn testimony whereof [ have hereto subscribed my nanre and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth d: ay of December, A. D. 1881. 
Pes JNO. JAY KNOX, 
Comptroller of the Curreney, 


In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1882: 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dee. 16, 1881, there be, and hereby is, laid an 
assessment of 100 per cent. upon the shareholders of the Pacific 
National Bank of Boston, Mass., pro rata, for the amount of capital 
stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 


More than three months having elapsed since you were notified of 


said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty-first (51) day of I May, 1882. 

E. C. WHITNE Y, Cashier. 


EXHIBIT 17. 


‘~~ 


Lewis Coleman, president. 


Pacitric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
SostTon, Jan. 2, 1882. 


A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adoptea 
unanimously: 

“Voted, That in the opinion of said directors an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasons ible extension of time for the payment of their several 
claims. 

“ Voted, That depasitore and creditors be requested to sign the 


| 


_ 
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following agreement, aud return the same to the bank on or Letiee 
the 10th” inst.” | 


The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed. It is very important that you sign and return it to meas 
soon as possible. ‘The assets of the bank consist. almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 


Respectfully, &e., LEWIS COLEMAN, Pres'’t. 
74 Atthe request of the directors of the bank Richard Stone went 


to Washington in December, 1881, before the vote of the di- 
rectors, Dec. 13, 1881, was passed, and had an interview with Comp- 
troller Inox in relation to the affairs of the bank. Mr. March, one of 
the directors,and Mr. William J. Best, their agent and a large creditor, 
were present and took part in the conversation. The fact that a 
vote had been passed in September previous to increase the capital 
toa million dollars and that the full amount of that increase had 
not been subscribed for or paid in when the bank suspended in No- 
vember was talked over in that conversation. Stone discussed with 
the comptroller the question as to what should be done in view of 
those facts and as to what should be regarded as the capital-of the 
bank, and the conciusion of the matter was that such a vote as that 
of Dee. 15, 1881, should be passed. by the directors; that the comp- 
troller should then be notified that the capital had been increased 
by the sum which had in faet been paid in, and that he should 

thereupon issue his certificate of increase to the bank to that 
70 amount. He expressed his approval of that course. Said 

Stone reported to the board of directors his interview with 
the comptroller, and informed them that the course which was 
adopted was approved by him before the vote was passed. 

The comptroller, before Dec. 15, 1881, was informed that the bank 
was Insolvent, owing at least S961, 300 (which was the — stock) 
more than the value of its assets. 

Defendants own sixty shares of. the old stock issued prior to Sept., 
1881. They subscribed and paid for one hundred and forty shares 
of the $500,000 increase of the capital of the Pacifie National Bank 
voted Sept. 13, 1881. When they paid for the 140 shares of the in- 
crease, between Sept. 25 and Oct. 1, they received the following re- 
celpt: . . 
“$14,000. 3 eens NATIONAL BANK, 

| “Boston, Oct. 1st, 1881. 

“ Received of Charlestown 5 Ct. tine Bank fourteen thousand 
dollars on account of subscription to new stock. 

“J. M. PETTENGILL, Cashier.” 

Upon the surrender of that receipt defendants received a certifi- 
cate for 140 shares of stock, dated Oct. 1, 1881, No. 774, and issued 
to defendants about the time of its date. 
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At the time the defendants paid for the one hundred and _ forty 


shares and received the certificate they had no knowledge that the. 


bank was insol vent, and they neither subscribed, agreed to take, nor 

paid for any stock in the Pacific National Bank after its failure, Nov. 
18, 1881. 

Some time after Jan’y 10, 1882, defendants received notice 

76 of an assessment of a hundred per cent. upon the two hun- 

dred shares of stock in the Pacific National Bank, for which 

they had certificates, and paid the assessment, $20,000, March 18, 

1882, and had the following indorsements made upon the certifi- 

cate: 
“Boston, March 18, 1882. 
“An assessment of one hwendesa per cent. has been paid on this 


certificate. | 
“KE. C. WHITNEY, Cashier.” 

A few days prior to that payment Mr. Stone, the president, and 

Mr. Thompson, one of the trustees, of the savings bank, called upon 

Mr. Needham, the examiner, for information in respect to the effect 


‘of such payment, 1f made, and were informed by Needham that it 


would discharge the savings bank from further hability for the debts 


of the Pacific National Bank, and in consequence of this informa-- 


tion paid the assessment. 

The object of the payment was to relieve the defendants from any 
further lability for the debts of the bank. 

At the time the $20,000 assessment was paid the defendants had 
no knowledge of the action of the board of directors of the Pacific 
National Bank or of the Comptroller of the Currency respecting 
the increase of the capital stock of the Pacific National Bank, which 
took place in Dece., 1881. 

When defendants paid for the one hundred and forty shares of the 
$500,000 increase of stock, and received a certificate therefor, they 
had no knowledge that that increase had not all been taken; and 

they had no knowledge that it had not been paid up, and that 
77 neon i fected at the time they paid their assessment, March 
18, 1882; and had no knowledge or information until the taking 
of the testimony in this case that their name appeared as a stock- 
holder of the new stock upon any of the books or records of the bank. 
The defendants retained possession of the said certificates of stock 


to May 22,1882. The entries in the stock ledger relating to the de- | 


fendants are as follows, viz: 
On page 133 is the following : 
“Charlestown 5 C. Savings Bank. 


1881. 
Oct. 1. - By ‘ “4 \ shares PE ESRC ER -~----------- pabay 60 
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They knew of the suspension of the bank in Nov., 1881, and of the 
resumption in March, 1882; and that the object of the voluntary 
assessment was In part to enable the bank to resume business. 


i 
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The court found the defendants to be the owners of the number 
of shares alleged in. the declaration on May 20, 1852, and May 22, 
1882. 


Judgment. (September 8, 1885.) 


[t is thereupon, to wit, September 8, 1885, considered by the court 
that the said Linus M. Price, receiver, pli intiff, recover of the said 
Charlestown Five-Cent Savings Bank, defendant, the sum of twenty- 
three thousand three hundred and twenty-seven dollars and thirty- 
three cents ($25,527.53) damages and his costs of suit, taxed at 


78. The following bill of exceptions is allowed by the court, 

and by direction of the court is filed as of September 8, A. D. 
1885, before entry of judgment herein, and made a part of the record 
in this cause. 


Defendants’ Bill of Heceptions. (Filed as of Sept. 8, 1885.) 


Be it remembered that upon the trial of this action, the record of 
which is referred to as a part of this bill, the parties having filed a 
stipulation in writing with the clerk waiving a jury, each party in- 
troduced evidence to maintain on his part the issue joined. Where- 
upon the court found the faets specially, and said finding is inecor- 
porated into and — part of the record of this case and is entitled 
‘Statement of Facts Found by the Court;” which statement of facts 
is made a part of this bill of exceptions. 

The defendants objected to the admission of Exhibits 5, 6, 7, 8, 10, 
11, 12, 15, 14, 15, 16, and 17, which are annexed to said finding of 
facts, upon the ground that they are, and each: of them is, immaterial 
and irrelevant to the issue to be tried. 

The court overruled all these objections and admitted the ex- 
hibits; to which rulings in respect to each of said exhibits the de- 
fendants then excepted. 

They also objected. to the admission of Exhibit 9, annexed to said 


finding, except so much thereof as is a record of the election of a 


board of directors for said bank, upon the ground that all other 
matter contained in said exhibit is immaterial and irrelevant 

79 to the issue, and also because it was incompetent for the stock- 
holders to pass any vote or do any business at the meeting of 

which that exhibit purports to bea record except the election of a board 
of directors, as the meeting was notified and called for that purpose 
only; and they specially objected because it was incompetent for said 
ineeting to pass a vote of assessment upon the stockholders of said 
Pacitic Nationa! Bank of one hundred per cent. of the amount of its 
‘apital stock held by each shareholder, which, by the statement in said 
exhibit, purports to have been done, and because said exhibit is but 


hearsay and incompetent evidence of the matters therein recited 


and set forth (except the election of directors), if the matters them- 
selves were admissible in evidence. | 
The court overruled all the defendants’ objections to said exhibit 
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and its contents, and admitted it in evidence, to which ruling the de- 
fendants then excepted. 


The defendants objected to the admission of the following vote of 


the directors of said bank, passed Dec. 13, 1881, viz: 

“Voted, That whereas it was voted by this board. on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them; 

“And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

‘And whereas $461,300 of said new stock has been taken and paid 

in; | 
80 “And whereas $38,700 thereof has not been taken and paid in: 
‘Voted, That s: aid $ $38,700 of said stock be, and is hereby, 


canceled and deducted from said capital stock of $1,000,000 and that 


the paid-up capital stock of this association amounts to § $961,500. 
“Voted, That the C ‘omptroller of the Currency be notified that the 

capital stock of this association has been increased in the sum of 

$461,300, and that the wholeamount of said increase has been paid in as 


part of the capital of this association, and that he be requested to Issue 


his certificate of said increase to this association, according to law.” 


Because it was incompetent and illegal for the board of directors of 
said bank to cancel and deduct $58,700 from its capital stock of 
$1,000,000, or to vote that the paid- up capital of the association 
amounted to $961,500, or to do any act which purports to have been 
done by said vote tending to fix the capital stock of said bank at 
$961,300, or in any way affecting the status of said capital stock. 

And the defendants also ob jected to the admission of the certifi- 
cate of J. M. Pettengill, cashier, to the Comptroller of the Currency, 
which is as follows, viz: 


“Pactric NATIONAL BANK OF Boston, 
“ December 13th, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 
“Tt is hereby certified that the capital stock of ‘The Pacific National 
Bant: of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty- 
8] one thousand three hundred dollars, all of which has been 
paid in, and that the paid-up capital stock of said bank now 
amounts to nine hundred [and] sixty one thousand three hundred 
dollars. 


[SEAL. | ae ee PETTENGILL, Cashier.” 


Because the vote certified by him was not evidence which the Comp- 
troller of the Currency could legally aet upon. 

The court overruled said objections and admitted the said vote 
and certificate; to which rulings the defendants then excepted. 

The defendants also objected to the admission of the certificate of 
the Comptroller of the Currency; dated Dec. 16, 1881, which is as 
follows: | 
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“CPREASURY DEPARTMENT, 
Gives E OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dee. 16, 1881. 

Whereas: satisfactory notice has been transmitted to the Comp- 
troller of the Currency thatthe capital stock of ‘The Pacific National 
sank of Boston,’ Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase bas been paid in: 

Now it is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston,’ Mass., aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into 

said bank asa part of the capital stock thereof, ana that the 
82 said increase of capital is approv ed by the Comptroller of the 
Currency. 
In witness whereof I hereunto affix my official seal. 


[SEAL. ] . JOHN .J. KNOX, Comptroller. ” 


Because the Comptroller of the Curreney had no authority in 
law to issue said certificate upon the vote certified and forwarded 
to him by said cashier, and said certificate was null and void and 
had no legal effect upon the amount of the capital stoek of said 
bank and was not competent evidence of an increase of $461,300. 

The court overruled said objection and admitted said certificate in 
evidence; to which ruling the defendants then excepted. 

The defendants also objected to the facts introduced by the plain- 
tiff relating to the suits brought by three creditors after March 18 
and before "March 20, 1882, as stated in the f facts found by the court, 
as Irrelevant and immaterial. | 

The court overruled the objections and admitted the evidence, and 
defendants then excepted. 

Upon the findings of facts by it the court found that the defendants 
were the owners of the number of shares of stock on May 20, 1882, and 
on May 22,1882, asdeclared in that behalf in the declaration; to which 
finding the derendants then excepted. 

And after the evidence introduced by both parties was closed the 
defendants prayed the court to make sixteen rulings in matters of 
law, which requests are numbered from 1 to 16, inclusive, and are 
as follows, VIZ: 

(1.) That by reason of defendants having taken 140 stain of 
the $500,000 increase of the capital stock of the Pacific National 

Bank voted Sept. 18, 1881, and his’ payment thereof, 
83 and the receipt and retention of a certificate of stock for that 

amount, they eannot be held as stockholders in this action 
unless it appears that the whole amount of the $500,000 inercase 
voted was, either before or subsequent to their reception of said cer- 
tificate, taken and paid in, and the increase of stock to that amount 
approved by the Comptroller of the Currency. (Refused.) 

(2.) That the vote of the directors of the Pacific National Bank. 
Sept. 13,1881, that the capital of that bank be increased to $1,000,000, 
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and the vote of the directors of said bank, Dee. 13, 1881, in which 
the attempt was made to limit the increase of the capital to $461,500, 
and to fix the whole capital at $961,300, and the approval thereof by 
the Comptroller of the Currency by his certificate, dated Dee. 16, 
1881, did not constitute a legal and valid increase of the capit: al 
stock of said bank to $961, 300, (Refused.) 

(3.) That if the action of the directors of said bank and the Comp- 
troller of the Currency, set forth in the preceding re quest, constituted 


a valid increase of the capital stock of said bank of $461,500 and to the 


amount of $261,300, the defendants cannot be held in this action as 
stockholders in said increase of $461,300 by reason of their having 
taken 140 shares of the increase of $500,000 voted Sept. 15, 1881, and 
their payment for those shares, and the reception of a certificate for 
said 140 shares thereof prior to the failure of the bank, Nov. 18, 1881. 
(Refused.) 
(4.) That the retention by the defendants of said certificate for 140 
shares of said $500,000 increase until the final closing of the 
84 bank, May 20, 1882, and the payment of the assessment of onc 
hundred per cent. upon the par value of said supposed shares 
which was made by them March 18, 1882, were not sufficient in this 
case to constitute or hold them as owners of said shares if they did 
not know and had never been informed of the said action of the di- 
rectors Dec. 15, 1881, or of the said action of the comptroller Dec. 16, 
1881, certifying the stock at $961,300, until after the receiver was ap- 
pointed, May 22, 1882, and did not until after that time know, and 
had never been informed, that the increase of said capital stock to 
$1,000,000 had not all been taken and paid in. . (Refused.) 

(5 .) That if the votes of the directors of Sept. 13 and Dee. 13, 1881, 
and the certificate of the comptroller dated Dee. 16, 1881, did not con- 
stitute a valid increase of the capital of the bank to $961,300, that 
attempted increase was not validated by subsequent ratifying acts 
(if such acts there were) by part only of those who had subscribed 
for and paid in the $461,300 under the vote to increase to $500,000. 
(Refused.) 

(6.) That the amount of the capital stock coil | not be increased by 
ratification to a sum less than $961,300, and, if the defendants did 
acts which might constitute ratific: tion on their part, it would not 
make the 140 shares of proposed new stock taken up and paid for 
by them legal stock unless all the other holders of shares in the 
same, $461,500, part of the said $500,000 increase to the amount of. 
which had been approved ($461,300), also ratified the increase. 
(Refused.) 

(7.) That if the bank gave the defendants credit upon the stock 
ledger for the number of ‘shares of the increased capital of $500,000 

voted Sept. 15,1881, taken and paid for by them when they re- 
85 ceived their certificate therefor, which credit remained upon 

the ledger until the receiver was appointed, the defendants are 
not thereby precluded from showing either that that increase was 
never legally perfected or that they are not, and never became, the 
legal owners of said supposed shares. (Allowed.) 

(8.) That if defendants did not direct the entry of their name upon 
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the stock ledger, and did not know that it was entered there, they 
cannot be affected by such entry. (Allowed.) 

(9.) ‘That the entry of defendants’ name upon the stock ledger and 
the retention of it there by the directors cannot affect his liability 
in this action if it does not appear that any of the present creditors 
of the bank knew that defendants’ name was entered among the 
stockholders and gave credit to the bank on that account. (Allow ed.) 

(10.) That the payment by the defendants March 18, 1882, to the 
directors of the Pacific National Bank, which was then insolvent, 
and its capital stock all lost, and was in the possession and under the 
control of Needham, of an amount equal to the par value of the 
stock which they owned, or of which they held certificates, which was 
applied towards the pay ment of the indebtedness of said Pacific B ank, 
if made with the understanding and belief on their part that it would 
discharge them from their liability under the statute to contribute 
towards the payment of the debts of the bank a sum equal to the 
par value of their stock, constituted a satisfaction and discharge of 
that liability, and proof of it is a good defence to this action. (Re- 
fused.) 

(11.) That the payment by the defendants March 18, 1882, 

86 of an amount equal to the par value of their shares of stock, 

or supposed stock, in the Pacifie Bank, and of which they 

held certificates, to the parties and under the circumstances stated 

in the preceding request, which was applied as therein: supposed, 

discharged the defendants. from their liability, if any existed, to con- 

tribute further towards the payment of all debts of the bank which 
were contracted before such payment. ‘ (Refused.) 

(12.) That if the defendants. paid to Daniel Needham, shi bank 
examiner, while he was in charge of the bank, or to any person act- 
ing under his authority inthe reception of the payment, a sum of 
money equal to the par value of all theshares of said supposed stock 
held by them in said Pacific Bank, which was apphed in payment 
of the debts, contracts, and engagements of the bank, it constituted 
a discharge of their liability under the statute and is a defence to 
this action. (Refused.) | 

(13.) That if defendants paid the assessment upon all the shares 
held by them, which was voted at the assemblage of stockholders 
Jan’y 10, 1882, to Daniel Needham while he was in possession and 
control of the bank, and all money received for the payment of its 
debts, or to any person authorized by him, such payment constituted 
a discharge of the defendants’ liability under the statute and is a de- 
fence to this action. (Refused. ) 

(14.) If the defendants, since the failure of the bank in Nov., 1881, 
have paid one assessment of an amount equal to the par value of the 
shares of said stock and supposed stock held by them, and such pay- 
ment did not have the effect of restoring the value of their stock to 

them in any part, but was devoted to the payment of the debts, 
87 contracts, and engagements of the bank, they are discharged 

from further liability under whatever provision of law that 
assessment may have been made. (Refused.) 

(1: ae ~~ the effect would be the same of a payment made under 
244 | 
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the circumstances stated in the foregoing request if the assessment 
: was made voluntarily by the stockholders upon themselves without 
By reference to any provision of the statute relating to making an assess- 
2 ment. (Refused.) | 

(16.) That if, after they were notified of the assessment referred to 
in these requests, the defendants received from Daniel Needham, 
the examiner, while he was in possession of the Pacific National 
Bank and all its assets, and while the moneys-paid in to said bank 
were paid and received under his supervision and authority, assur- | 
ances that the payment of that assessment would relieve them from 
all further liability under the statute to contribute towards the pay- 
ment of the debts of the bank, and was influenced in part to pay the 
assessment by reason of such assurances, and did thereafterwards pay 
it to the bank while it was in Needham’s possession, such. payment 
is a satisfaction of their lability sought to be enforced in this action 
and is a defence to it. (Refused.) 

But the court rejected each ‘om every one of the said sixteen re- 
quests of the defendants, except the 7th, Sth, and 9th, which were 
er inted, and refused to make each of the several rulings prayed for 
by him in his Ist, 2nd, 3rd, 4th, 5th, 6th, 10th, 11th, 12th, 15th, 
l4th, 15th, and 16th requests ; to which refusal of the court and re- 

jection of said several requests the defendants then excepted. 
88 And after the court had found the facts specially the de- 

fendants prayed the court to rule that “Upon the facts found 
in this case the plaintiff is not entitled to judgment.” 

But the court refused this mene, and entered judgment for the 
plaintiff for the sum of $25,527.55, as appears by the record. 

To which refusal to rule and entry of judgment the defendants 
then excepted. 

And the defendants, insisting upon all their exceptions aforesaid, 
they having been duly taken, prayed the court that this their bill of 
exceptions be signed and sealed by the court, which is accordingly 
| done and made a part of the record. 
| Le BARON B. COLT, [sEat.] 
U.S. Circuit Judge. 


A true record. | 
Attest: J OHN G. STETSON, Clerk. 


A true copy. 
Attest: JOHN G. STE’ ‘SON, Clerk. 
89 . : Clerk’s Certificate. 


UNITED STATES OF AMERICA, we 
Massachusetts District, ist 


I, John G. Stetson, clerk of the circuit court of the United States 


1 | for the first circuit and district of Massachusetts, certify that the 
it foregoing is a true copy of the record of said circuit court in the 


cause of Linus M. Price, receiver, plaintiff, v. Charlestown Five-Cent 


PETER BUTLER, RECEIVER, &C. 67 


Savings Bank, defendant, lately determined in said circuit court, and 
of all proce ceedings therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of the said circuit court at’ Boston, in said district, this fifth day of 
October, in the year of our Lord one thousand eight hundred and 
elehty- five: and of the Independence of the ere States the one 
hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 
: JOHN G. STETSON, Clerk. 


90 Assignment of Errors. 
Supreme Court of the United States. Oct ober Ter m, 1885. 


CHARLESTOWN Iive-Centr Savincs Bank, Defendant, Plaintiff in 
Error, 
v. 
Linus M. Prick, Receiver, Plaintiff, Defendant in Error. 


And now, to wit, on thesaid eighth day of September, A. D. 1885, 
before the justices of said court, comes the plaintiff in error, said 
Charlestown Five-Cent Savings Bank, and says that in the record 
and proceedings aforesaid, and also in giving the judgment afore- 
said, there is manifest error, to wit: 

1. There was error in each of the rulings of said court admitting 
in evidence each one severally of the records, papers, and documents, 
copies of which are annexed to and a part of the finding of the f facts 
by the court, which finding is incorporated into and is a part of the 
record of this case, and is entitled “Statement of facts found by the 
court,” and which. records, papers, and documents are, respectively, 
Kxhibits 5, 6,7, 8, 10, 11, 12, 15, 14, 15, 16, and 17 in said finding 
of ane. 

There was error in the ruling of said court admitting in evi- 
Pend what was assumed to bea ree cord of the doings of a meetii ne of 
the stockholders of said Pacific National Bank, held Jan’ y 10, 1882, 

a copy of which is: annexed to said findings of fact by the 
Ol court as“ Exhibit 9,” except so much thereof as is a record of 

the election of a board of directors of said bank, which is as 
follows: 

“The following directors were chosen by a stock vote of 4,727 
shares against 80. scattering votes : Lewis Coleman, of Boston : ite 
Shephard, of Boston; M. ‘Dyer er, Jr. of Boston; M. P. Springer, of 
Newton; J. H. Whitaker, of Malden; Edwin Ray, of Newton; J. 
I{. Sanborn, of Newton; E. M. Fowle, of Newton; George H. March, 
of Watertown ; Arthur Sewall, of Bath; Jolin E. Cassidy, of Boston ; 
John Fallon, of Lawrence.” 

3. There was error in the ruling of said court admitting in evi- 
aan the following vote of the directors of said’ Pacific National 
Bank, passed Dec. 13, 1881, to wit: 

es Voted, That w here as it W as voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
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one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them ; 

“And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1: 

“And whereas $461,300 of said new stock has been taken and paid 
In; 

And whereas $38,700: thereof has not been taken and paid in: 

“Voted, That said $38,700 of said stock be, and is hereby, can- 
celed and deducted from said capital stock of $1,000,000, and th: at 
the paid-up capital stock of this association amounts to $961,500. 

“Voted, That the Comptroller of the Currency be notified that the 
capiti al of this association has been increased in the sui of 
92 $461,300, and that the whole amount of said increase has. been 
paid in as part of the capital of this association, and that he 
be requested to issue his certificate of said increase to this asso- 
Cli —e according to law.” 
There was errorintheruling of said court admitting in evidene e 
Pe following certificate of J. M. "| ettengill, the cashier of said bank, 
to the Comptroller of the Currency, which is dated Dee. 13, 1881, to 
wit: 
“Pactric NATIONAL BANK OF Boston, 
“ December 13, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 

“Ttis hereby certified that the capital stock of ‘The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles of as- 
sociation of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 
dred [and] sixty-one thousand three hundred dollars. 

[SEAL. ] “J. M: PETTENGILL, Cashier.’ 


There was error in the ruling of said court admitting In evi- 
nes the following certificate of John J. Knox, Comptroller of the 
Currency, dated Dec. 16, 1881, to wit: 

“"PREASURY DEPARTMENT, 
“ OFFICE OF COMPTROLLER OF THE CURRENCY, 
“ WASHINGTON, Dee. 16, 1881. 
‘Whereas satisfactory notice has been transmitted to the Comp: 
troller of the Currency that the capital stock of ‘The Pacific National 
Bank of Boston, Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the 
93 whole amount of such increase has been paid in: 
‘“ Now, it is hereby certified that the capital stock of ‘The 
Pacific National Bank of Boston,’ Mass., aforesaid, has been in- 
creased as aforesaid in the sum of four hundred and sixty-one 
thousand three bundred dollars; that said increase of capital has 
been paid into said bank as a part of the capital stock thereof, and ~ 
that the said increase of capital is approved by the Comptroller of 
the Currency. 
“In witness whereof I hereunto affix my official signature. 


[SEAL.|]  - “JOHN J. KNOX, “Comptroller.” 
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6. ‘There was error in the ruling of said courtadmitting in evidence — 
the facts introduced by the said ”Price relating to the suits brought 
by three creditors after March 18 and before May 20, 1582, as stated 
in tpg found by the court. 

There was error in the finding of said court, as a conclusion of 
hie from the facts found by it, that the defendants were the owners 
of the number of shares of stock in said Pacific National Bank on 
May 20, 1882, and on May 22, 1882, as declared in thet behalf in 
the declaration. 

8. There was error in the rulings of said court in each and every 
si al to make the several and separate rulings requested by the de- 
fendants in their prayers therefor submitted to the court after the evi- 
dence introduced by both parties was ciosed, to wit: 7 

(1.) In refusing to rule as requested, “that by reason of the de- 
fendants having t taken 140 shares of the. $500,000 increase of the 

— capital of the Pacific National Bank voted Sept. 18, 1881, and 
94 their payment thereof, and receipt and retention of a certifi- 

‘ate of stock for that amount, they cannot be held as stock- 
holders in this action unléss it appears that the whole amount of the 
$500,000 increase voted was, either before or subsequent to their re- 
ception of said certificate, t taken and paid in, and the increase of stock 
to that amount approve ed by the Comptroller of the Currency.” 

(2.) In refusing to rule as requested, “that the vote of the di- 
rectors of the Pacifie National Bank, Sept. 15, 1881, that the capital 
of that bank be increased to $1,000,000, and the vote of the 
directors of said bank, Dee. 13,1881, in which the attempt was made 
to limit the increase of the capit: al to $461,500, and to fix the whole 

capital at $961,300, and the approval thereof by the Comptroller of 

the Currency by his certificate dated Dee. 16, 1881, did not consti- 
tute a legal and valid inerease of the capital stock of said bank to 
$961,300.” : | 

(3.) In refusing to rule as requested, “ that if the action of the di- 
rectors of said bank and the Comptroller of the Currency, set forth 
in the preceding request, constituted a valid increase of the capital 
stock of said bank of $461,300, and to the amount of $961,500, the 
defendants cannot be sheld in this action as stockholders in said in- 
crease of $461,300 by reason of their having taken 140 shares of the 
increase of $500,000 voted Sept. 18, 1881, and their payment for those 
shares and the reception of a certificate for said 140 shares thereof 
prior to the failure of the bank, Nov. 18, 1881.” 

(1.) In refusing to rule as requested, “that the retention by 

95 the defendants of said certificate for 140 shares of said $500,000 
increase until the final closing of the bank, May 20, 1882, and 

_the pay ment of the assessment of one hundred per cent. upon the 
par value of said supposed shares, which was made by them Mareh 
18, 1882 were not sufficient in this case to constitute or hold them 
as owners of said shares if they did not know, and had never been 
informed, of the said action of the directors Dec. 13, 1881, or of the 
said action of the comptroller Dec. 16, 1881], ies = stock at 
$961,300, until after the receiver was appointed, May 22, 1882, and 
did not, until after that time, know, and had never been informed 
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that the increase of's aid capital stock to $1,000,000 had not all been 
taken and paid in.’ : 
(5.) In refusing to rule as requested, “that if the votes of the di- 
rectors of Sept. 13 and Dec. 13, 1881, and the certificate of the comp- 
troller dated Dec. 16, 1881, did not constitute a valid increase of the 
capital of the bank to $961,300, that attempted increase was not vali- 
dated by subsequent ratifying acts (if such acts there were) by part 
only of those who had subscribed for and paid in the $461,300, under 
the vote to inerease $500,000.” 
(6.) In refusing to rule as requested, “that the amount of the 
capital stoek could not be increased by ratification to a sum less than 
$961,300 ; and if the defendants did acts which might constitute rati- 
fication on their part, it would not make the 140 ‘shares of proposed | 
new stock taken up and paid for by them legal stock unless all the 
other holders of shares in the same $461,300 part of the said $500,000 
increase, to the amount which had been approved (S461, 300), also 
ratified the increase.” 

96 (7.) In refusing to rule as requested, “ that the payment by 
the defendants, March 18, 1882, to the directors of the Pacific 

Ni thon: i inne which was ates pesornentt and its capital stock all 


of an amount equi al to the par aitie of the sioek while’ the y owned 
or of which they had certificates, which was applied towards the pay- 
ment of the indebtedness of said Pacific National Bank,if made with 
the understanding and belief on their part that it would discharge 
them from their hability under the statute to contribute tow: ards 
the payment of the debts of the bank a sum equal to the par value 
of their stock, constituted a satisfaction and disc hi arge of that hability 
and proof of it is a good defence to this action.’ 

(8.) In refusing to rule as requested, “that the payment by the 
defendants, March 18, 1882, of an amount equal to the par value of 
their shares of stock, or supposed stock, in the Pacific National Bank 
and of which they held vertificates, to the parties and under the cir- 
cumstances stated in the preceding request, which was applied as 
therein supposed, discharged the defendants from their liability, if 
any existed, to contribute further towards the pay ment of all debts of 
the bank which were contracted before such payment.” 

(.) In refusing to rule as requested, “that if the defendants paid 
to Daniel Needham, the bank examiner, while he was in charge of 
the bank, or to any person acting under his authority in the recep- 

tion of the payment, a sum of money equal tothe par value of 
97 all the shares of said supposed stock held by them in said Pacific 

National Bank, which was applied in payment of the debts, 
contracts, and engagements of the bank, it constituted a discharge 
of their hability under the statute and is a defence to this action.” 

(10.) In refusing to rule as requested, “that if defendants paid the 
assessment upon all the shares held by them, which was voted at 
the assemblage of stockholders, Jan’ry 10, 1882, to Daniel Needham, 
while he was in possession and control of the bank, and all money 
received for the payment of its: debts, or to any person authorized 
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by him, such payment constituted a discharge of the defendants’ 
lis ability under the statute and is a defence to this action.” 

(11.) In refusing to rule as requested, that “if the defendants, since 
the failure of the bank in Nov., 1881, have paid one assessment of an 
amount equalto the par value of the shares of said stock and supposed 
stock held by them,andsuch payment did not have the effect of restor- 
ing the value cf their stock to them in any part, but was devoted to the 
payment of the debts, contracts, and engagements of the bank, they 
are discharged from further liability, under whatever provision of 
law that assessment may have been made.” 

(12.) In refusing to rule as requesied, that “the effect would be the 
same of a payment made unaer the circumstances stated in the 
foregoing request if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to making an assessment.’ 

(15.) In refusing | to rule as requested, “that if, after they were noti- 

fied of the assessment referred to in these requests, the defend- 
98 ants received from Damel Needham, theexaminer, while he was 

in possession of the Pacific National Bank and all its assets, 
and while the moneys paid in to said bank were paid and received 
under his supervision and authority, assurances that the payment of 
that assessment would relieve them from all fusther liability under 
the statute to contribute towards the paymentof the debts of the bank, 
and was influenced in part to pay the assessment by reason of such 
assurances, and did thereafterwards pay it to the bank while it was 
in Needham’s possession, such payment is a satisfaction of their 
sar sought to be enforced in this action and is a defence to it.” 

. There was error in the ruling of said court refusing the prayer of 
the defendants made after the court had found the facts specially, 
which prayer was as follows, to wit: “That upon the facts found in 
this case the plaintiff is not entitled to judgment,” and in rendering 
judgment for the plaintiff for the sum of $25,527.35. 

10. There was error by said court in rendering judgment against 
the defendants for an assessment upon all the stock of which they were 
alleged in the declaration to be owners, because, if judgment was 
author ized for the assessment upon any part of said alleged stock, it 
was only upon such stock held by ihe defendants as was created 
prior to Sept. 13, 1881. 

11. There was error by said court in rendering judgment for any 
greater part of the assessment made by the Comptroller of the Cur- 
rency against the defendants than the defendants’ due proportion of 

the debts of said bank contracted subsequent to March 18, 1882. 
99 And the plaintiff, said Charlestown Five Cent Savings 
Bank, prays that the judgment aforesaid may be reversed, 
annulled, and altogether held for naught, and that it may be restored 

to all things which it has lost by the occasion of the said judgment. 

By A. P. GOULD, 
ALFRED D. CHANDLER, 
Attorneys for Plaintiff in Error. 
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100 ; (Bond on Writ of Error.) 


Know all men by these presents that we, The Charlestown Five-cents 
Savings Bank, a corporation duly created by and organized and doing 
business under the laws of the State of Massachusetts, of Boston, in 
said State, as principal,and Phinehas J. Stone and Benjamin F. Stacey, 
both of said Boston, as sureties, are held and firmly bound unto Linus 
M. Price, a citizen of the State of New Jersey, commorant at said 
Boston, receiver of the Pacific National Bank of Boston, in the full 
and just sum of thirty thousand dollars, to be paid to the said Linus 
M. Price, receiver, his certain attorneys, successors, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a circuit court of the United States, within and for 
the district of Massachusetts, ina suit depending in said court between 
the said Linus M. Price, receiver, plaintiff, and the said Charlestown 
ive-cents Savings Bank, defends ant, judgment was rendered against 
the said defendant, and the said defendant havi ing procured a writ of 
error and filed a copy thereof in the clerk’s office of ‘the said court to re- 
verse the judgment in the aforesaid suit, and a citation directed to the 
said plaintiff citing and admonishing him to be and appear ata 
Supreme Court of ‘the United States to be holden at Wiskineton 
on the second Monday of October next: 
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Now, the condition of the above obligation is such that if the said 
| defendant shall prosecute its said writ of error to effect and answer all 
I damages and costs if it fail to make its plea good, then the above 
a obligation to be null and void; otherwise to remain in full force 
ia and virtue. 
| | CHARLESTOWN FIVE-CENTS 
i | : | SAVINGS BANK, 
| By AMOS STONE, Treasurer. im 
an | PHINEHAS J. STONE. is _ 
i BENJAMIN F. STACEY. :e, 24 
| Signed, sealed, er delivered in presence of— 
ALLIETTA A. ANDERSON, | i 
| To all. , 
| Approved. 7 
LE BARON B. COLT, | 
U. S. Cirewit Judge. 3 ® 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
| the office of the clerk of the circuit court of the United States for 
| the first circuit and district of Massachusetts. 
ia Attest: | JOHN G. STETSON, 
i . | Clerk U.S. C. C., Mass. Dist. 
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101 ‘The United States of America to Linus M. Price, of Newark, 
in the State of New Jersey, a citizen of said State, receiver 
of the Pacific National Bank of Boston, Greeting: 

You are hereby cited and admonished to be and appear at a Su-+ 
preme Court of tlhe United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States within and 
for the district.of Massachusetts, wherein The Charlestown Five-cents 
Savings Bank,a corporation duly created by and organized and doing 
business under the laws of the State of Massachuset tts, is plaintiff in 
error, and you are defendant in error, to show cause, if any there be, 
why judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned, shouid not be corrected,and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this eighth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-five. oa 

Le BARON B. COLT, 
U. S. Circuit Judge, First Judicial Cireuit. 


Sufficient service of this citation is acknowledged. 
A ANN VEY, 
For Defendant in Error. 


Endorsed on cover: Massachusetts C. C. U.S. No. 1244. The 
Charlestown Five-cent Savings Bank, plaintiff in error, vs. Peter Butler, 
recelver of the Pacific National Bank of Boston. Filed January 4, 
1886. 
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CHARLESTOWN FIVE-CENT SAVINGS BANK VS. P. BUTLER, REC’ R, &c. | 


! Unirep Staves or AMERICA, | : 
Massachusetts District, "Rape 


At a circuit court of the United States for the first circuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Iriday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty -five, before the Honorable Le 
Baron B. ¢ ‘olt, circuit judge. 


CHARLESTOWN Five-Cent Savincs Bank, Complainant, 
v. , : In Equity. 
Linus M. Price, Receiver, Defendant. 


The original bill of complaint in this cause was filed in the clerk’s 
office on the twenty-fifth day of November, A. D. 1884; and was duly 
entered at the October term of this court, A. D. 1884, when and 
where the parties appeared, by their respective attorneys. This 

‘ause was thence continued to this present term, when, by agree- 
ment of parties, the original bill of complaint is withdrawn and a 
new bill of complaint substituted therefor, which substituted bill of 
complaint is as follows 


2 Bill of Complaint. (Filed June 8, 1885.) 


The Charlestown Five-CentSavings Bank, a corporation duly created 
by and organized and doing business under the laws of the State of 
Massachusetts, of Boston, in said district, its place of business, brings 
this its bill of complaint, by Phinehas J. Stone, its president, being 
thereunto lawfully authorized, against Linus M. Price, a citizen of 
the State of New Jersey, but now commorant at Boston, in said dis- 
trict, as he is receiver of the Pacific National Bank of said Boston, a 
national banking association organized under the laws of the United 
States. | 

And thereupon your orator complains and says 

That on or about the fourteenth day of March, 1883, the said 
respondent, in his capacity as receiver of said bank, instituted a suit 
against your orator by writ issuing out of this honorable court, and 
returnable to the May term thereof then next, which was duly en- 
tezed.in said court and is still pending therein, by which suit said 
respondent sought and still seeks to enforce against your orator an 
alleged personal liability as the alleged holder of two hundred shares 
of the capital stock of said bank, at the time of its insolvency, fail- 

ure, or suspension, to the amount of twenty thousand dollars. 
2a A copy of the declaration in said suit (marked “A”) is here- 
unto annexed and made part of this bill. 

And your orator further says that, prior to the institution of said 
suit against it by the respondent, and in anticipation of such en- 
forcement by the receiver against it of said alleged liability, as the 
alleged holder of said shares, your orator.had fully satisfied and ex- 
ti inguished such alleged liability, under the circums'ances and in the 
manner hereinafter set furth, viz: 

On or about the eighteenth day of ihe 1881, said Pacific 
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National Bank, being unable to meet its debts and liabilities, sus- 
pended payment thereof, and thereupon closed its doors to business, 
being then insolvent, and owing debts to a large amount 1n excess 
of all its assets, its capital stock, and the amount of the one hundred 
per centum for which the stockholders were by law liable upon their 
several shares therein towards the payment of the debts of said 
bank; whereupon Daniel Needham was duly appointed examiner of 
said bank by the Comptroller of the Currency of the United States, 
and by him placed in possession and charge of said bank, and all the 
assets, records, and books of said banking association, with the power 
and duty imposed on him to make a thorough examination into all 
the affairs of said association, to examine all the officers and agents 
thereof on oath, to make report of the standing and condition of 
said bank, and to receive all moneys paid for the Lenefit of the 
creditors of said bank, and to retain them and all assets of said 
bank in his possession until discharged from said trust. 

Said bank, with its assets and the moneys aforesaid, remained in 
the exclusive charge and possession of the said Needham, with its 
doors closed to business as aforesaid, until long after the eighteenth 
day of March, 1552, hereinafter mentioned. 

And your orator further says that said Comptroller of the Cur- 
reney,, well knowing the facts above set forth concerning the insol- 
veney of said bank, on the sixteenth day of December, 1881, noti- 
fied the stockholders thereof that the entire capital stock of said 
bank had been lost, and that they were required to pay one hundred 
per centum upon the amount of the capital stock of said bank held 

by each one of them, and informed them that, if they should 
3 neglect such payment for three months from the date of said 

notice, a receiver would be appointed, and the affairs of the 
bank be closed up in the manner provided in sect. 5254 of the Re- 
vised Statutes of the United States, which your orator well knew 
would involve the necessity of an assessment of one hundred per 
centum upon the par value of each share of stock held by the stock- 
holders of said bank for the payment of its debts. 

And your orator further says that said Charlestown Five-Cent Sav- 
ings Bank received information that a meeting of certain stockholders 
of said banking association was held in said Boston on or about the 
tenth day of January, 1882, at which said Needham was present in his 
‘apacity of examiner as aforesaid, and, as representative of the Comp- 
troller of the Currency and agent of the creditors of said bank, urged 
the stockholders there assembled to voluntarily pay the one hundred 
per centum upon the par value of their stock which is required by 
the statute, and represented to them that the bank was insolvent, and 
the capital stock wholly lost, and that the bank must be put into the 
hands of a receiver, whereupon the payment of an amount equal to 
the par value of the stock in said bank held by him would be de- 
manded of each stockholder under the provisions of sect. 5151 of the 
Revised Statutes of the United States, and its payment enforced by 
process of law unless said stockholders would voluntarily pay such 
amount, to be applied to the payment of the debts and liabilities of 
the bank, and that if the stockholders would voluntarily assess upen 
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themselves and pay said amount they would thereby be relieved 
from any further liability under said statutes to an assessment for 
the payment of the debts of said bank, and that thereupon said 
stockholders at said meeting resolved voluntarily to assess upon 
themselves and severally to pay an amount equal to the par value 
of the several shares of their stock for the purposes aforesaid. 

And your orator further.says that at the time of said meeting it 
was alleged, and your orator knew that it was alleged, that it was 
the owner of two hundred shares of the capital stock of said bank, 
and that as such owner it was personally lable to the creditors of 
said bank in the sum of one hundred per centum of the par value of 
sald shares, viz., the sum of $20,000, and it says that, having been 

informed that said notice of the Comptroller of the Curre ney 
f ordered an assessment for the payment of debts, and also be- 

ing informed of the aforesaid statements, representations, and 
assurances made by said Needham, your orator, on or about the 
eighteenth day of March, 1882, applied to said Needham for infor- 
mation respecting the proposed voluntary assessment, and was as- 
sured by him that,if said Charlestown Five-Cent Savings Bank should 
voluntarily pay an amount equal to the par value of its alleged stock, 
it would thereby be relieved from further liability for the debts of 
the said bank. 

And your orator says that, ac ting upon the facts set forth in said 
notice that the stock was all lost, ‘and under the influence of the 
menace therein contained, and relying upon the representations, 
statements, and assurances of er Needham, made by him as afore- 
said, as theagentof thecreditors of said bank and the representative of 
the ( ‘omptroller of the Currency, and believing them to be true, and also 
receiving like assurances from the counsel of the bank, your orator 
elected to anticipate the enforcement by a receiver of such alleged 
hability as owner of said shares, and in pursuance of such election 
and for the purpose of discharging said alleged liability volun- 
tarily paid to the cashier of said bank, by direction of said Need- 
ham, an amount equal to one hundred per centum of the par value 
of said two hundred shares of capital stock, which it is alleged in the 
respondent’s said declaration are owned by it, viz., the sum of $20,000, 
for the purpose of paying the debts of said bank, which sum was 
applied in part payment of the debts and in liquidating the liabili- 
ties of said association. 

And your orator further says that the creditors of said associa- 
tion, among whom said sum was distributed, were the same persons 
and no others for whose benefit said respondent now seeks by said 
suit to enforce against your orator its liability therein alleged. 

And your orator further says that by the voluntary payment of 
the $20,000 as aforesaid and the payment of said sum _ to the eredi- 
tors of said bank as aforesaid he fully satisfied and discharged, in 
law and equity, all the liabilities imposed upon it. by said sect. 
5151 of said statutes, and relieved itself from all the liabilities set 
forth against it in respondent’s said declaration. 

And your orator says that since said payment by it made on or 
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about the eighteenth day of March, 1882, of said sum of $20,000 
5 to the cashier of said bank to satisfy its said alleged lability 

as a holder of two hundred shares of the capital stock of said 
bank, as hereinbefore set forth, it has not at any time been the owner 
or holder of any shares of said capital stock which it did not own or 
hold when it made said payment, and the two bundred alleged shares 
upon which it made said payment are the same shares as the two 
hundred alleged shares mentioned in the respondent’s said declara- 
tion in said action at law. 

And your orator further says that at the time of said insolvency, 
failure, or suspension of said banking association it owned only 
sixty shares of the capital stock thereof, and that 1t does not now 
own, nor has it ever owned, two hundred shares thereof, as alleged 
in said declaration; that theretofore, viz.,in the month of Septem- 
ber, A. D. 1881, the directors of said bank voted an increase of the cap- 
ital stock of said bank from five hundred thousand dollars to one mill- 
ion dollars, and assigned one hundred and forty shares of such increase 
to your orator, upon which one hundred and forty shares of such sup- 
posed increase of stock it paid one hundred per cent. aforesaid, sup- 
posing itself liable upon said shares as legal stock of said bank; but it 
says tbat in fact no such increase of the capital stock of said bank had 
been legally made and that the attempted increase and issuance of the 
same by said directors were without authority of lawand wholly void ; 
and it further says that the said one hundred per cent. on the same, 
being a part of the said $20,000 paid by it, was paid as aforesaid upon 
said supposed shares for the purpose of paying the debts of said bank, 
and was so applied, as hereinbefore set forth, and that your orator 
has already paid upon the stock in fact owned by it in said bank 
a sum of more than three times the amount of its stock therein at 
its par value as a contribution by it towards the payment of the debts 
and engagements of said bank. : | 

And your orator says that in equity and good conscience said pay- 
ment made by said Charlestown Five-Cent Savings Bank and the ap- 
plication of the said $20,000 to the payment of the debts of said 

banking association were a satisfaction of its alleged indi- 
6 vidual responsibility and lability as a shareholder of said 

bank for all contracts, debts, and engagements of said asso- 
ciation, or that said payment constitutes and should be treated 
as an equitable set-off to said alleged liability, and that the lia- 
bility sought to be enforced against your orator in said suit now 
pending is the same as and no other than that already satisfied, 
aud that the creditors of said bank have received the full benefit of 
said payment by which your orator anticipated the present attempt 
by said suit to enforce said liability. 7 

And your orator says that its alleged obligation to said creditors 
has thereby been equitably performed, and that it would be inequi- 
table, unjust, and a great hardship upon your orator to be held a 
second time upon said supposed liability. 

Notwithstanding all which matters and things said Price, the re- 
spondent, ignoring the same, proposes to press and is now pressing 
said sult against your orator. 
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To the end, therefore, that your orator nay have that relief which 
it can only obtain in a court of equity, and that the said respondent 
may answer the premises (but not upon oath, which is hereby ex- 
pressly waived), and that said respondent, plaintiff as aforesaid in 
said action at law, may be not only perpetually enjoined from further 
earnberge said action, but may also be temporarily and specially 
enjoined from prosecuting the same during the pendency - of this 
bill, and that your orator may have such further and ‘other re- 
lief in the premises as the nature and the circumstances of this 
case may require and.as to your honors shall seem meet. may: it 
please your honors to grant unto your orator not only the most 
gracious writ of injunction issuing out of and under the seal of this 
honorable court, according to the form of the statute in such case 
made and provided, to be directed to the said Linus M. Price, 
commanding him absolutely to desist, and enjoining and restrain- 
ing him, the said respondent, from proceeding further with said ac- 
tion against your orator, and restraining him from proceeding at law 
against your orator touching any of the matters in question, and a 
special order enjoining and ‘rest? aining him from prosecuting said 
action at law during the pendency of this bill, but also a writ of 
subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the said Price, defend- 
ant, commanding him ona day certain, therein to be named, 
and under a certain penalty, to be and appear in this hon- 
orable court, and then and there to answer all and singular 
the premises (but not under oath), and to stand to, perform, and abide 
such further order, direction, and decree as may be made against 
him. ) 

And your orator, as in duty bound, will ever pray. 

CHARLESTOWN FIVE-CENT SAVINGS B ANK, 
By PHINEHAS J. STONE, President. 


A. r. GOULD, 
Of Counsel. 


— 
‘ 


Unirep States oF AMERICA, | i 
Massachusetts District, eae | 
| Boston, June 2, 1885. 


Personally appears the above-named Phinehas J. Stone, and makes . 
oath that the foregoing bill of complaint is true, except as to those 
matters stated on inform: ition and belief, and as to those matters he 
believes it to be true. 

Before me— 

[SEAL.] — _§ AMU EL 8S. WILLSON, 
| Notary Public. 
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“A.” Copy annexed. 
Plaintijj’s Declaration. 
Cireuit Court of the United States, District of Massachusetts. 
Linus M. Price, Receiver, 
v). 
CHARLESTOWN FivE-CENnT SAVINGS BANK. 
Plaintiff savs that the Pacific National Bank of Boston heretofore, 
and prior to the acts herein mentioned, was duly organized and 
authorized to do business as a national bank or banking associa- 


tion under and by virtue of an act. of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 


bonds, and to provide for the circulation and redemption thereof,” ap- 


proved on the 3d day of June, A. D.1864,and which said provis- 
8 ions are embraced in title sixty-two of the Revised Statutes of 

the United States, located and having its banking house at Bos- 
ton, in — State of Massachusetts: that said Danking association there- 
upon proceeded, and fora long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negoti: able paper, and 
generally to transact the business of a national hi anking association, 
as authorized by the aforesaid act of Congress ; that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of May, A. D. 1882, large debts and liabilities. and 
that, to wit, on the 22d day of May, A. D. 1882, the Comptroller 
of the Currency of the United States was satisfied from .a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent, and unable to pay its debts and Nabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as aforesaid, did, to wit, on the 22d 
day of May, A. D. 1882, and as authorized and empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 30th day of June. A. D. 1876, 
duly appoint the said Linus M. Price receiver of all the property, 


books, records, and assets of the said banking association, as is’ 


provided by law. And the said Linus M. Price accepted said ap- 


pointment and duly qualified as such receiver aforesaid, and exe- 


cuted such bond and with such surety as required by the laws 
of the United States and approved by said comptroller, and which 
said appointment more fully appears by a copy thereof hereto 
annexed, marked “ Schedule A,” or tothe original of which, ready to 
be produced in court, the said plaintiff craves leave to refer : that 
thereupon the said pl: untiff, under the direction of the said comp- 
troller, took possession of the books, records, property, and assets 
of every description of the Pacific National Bank of Boston afore- 
said, and has ever since been, and is now, engaged in collecting and 
converting the assets thereof and disc harging in other respects the 
lawful duties of his said receivership. 
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And the plaintiff avers that the property and assets of said bank- 
ing association are insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid ; and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said Comptroller of the 
Currency did ascertain. and determine, upon data satisfactory to him, 
that the assets and credits of said association were insufficient to pay 

its said debts and habilities, and that, in order to provide the 
9 money necessary to pay said debts and liabilities of said asso- 

ciation, it was necessary to enforce the individual hability of 
the shareholders of said association, as provided by the aforesaid, act 
Congress, and especially by the twelfth section thereof (section 5151, 
U. S. Rev. Statutes); and that said comptroller, in pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th di ay of November 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully ¢ Appears s by a copy of the order making the same 
hereto annexed, marked “Schedule B,” or to the original thereof, 
ready in court to be produced and to which the said plaintiff craves 
leave to refer. 

And the said plaintiff further avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against 
the said shareholders, including the defendant, to enforce their said 
personal liability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal la- 
bility as such shareholder, in manner and to the extent provided 
by the twelfth section of said act (section 5151 U.S. Rev. Statutes)— 
that is to say, the rate of one hundred per cent., hereinbefore 
specified. 7 

And the said plaintiff further avers that the said defendant was, 
at the time of said insolvency, failure, or suspension of said banking 
association, a shareholder of its capit al stock to the amount of two 
hundred shares, of the par value of one hundred dollars per share, 
and of the aggregate value at par of twenty thousand dollars, and 
held, or was entitled to hold, in its possession or control the usual 
stock certificates, as such shareholder in said banking association,and 
that, to wit, on the first day of December, A. D. 1882, the said plaintiff 
made demand in w riting upon the said defendant as such shareholder 
for payment of sum of twenty thousand dollars, the amount of said 


assessment so made as aforesaid under and by virtue of the order of 


the Comptroller of the Currency, hereto annexed and marked “Sched- 
ule b,” as aforesaid. : 
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And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now is indebted and Hable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount ie 
of said capital stock—that is, one hundred dollars upon each .and 

every share so held and owned by the said defendant at the 
10) time of the declared insolvency, failure, and suspension of said 
banking association as aforesaid, and which said lability or ; 

indebtedness of the defendant amounts in the whole to the sum of 
twenty thousand dollars, which said sui of money so due, owing, and ote 
payable to the said plaintiff as receiver aforesaid, though often | 
requested, the said defendant has not paid the same, or any part 
thereof, but has wholly neglected and_ refused, and still does neglect 
and refuse, so to do. 

Thedefendant owes the plaintiff the said sum, with interest thereon, 
which is demanded, to the damage of the said plaintiff, as he says, 
the sum of thirty thousand dollars, which shall then and there be 
made to appear, with other due damages. 

ScHEDULE A. Referred to in foregoing declaration. 
WASHINGTON, May 22, 1882. 

Whereas it appears from the report of proceedings of the board of 
directors of the Pacifie National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massachusetts, at a meeting 
held on May 20, 1882, that the said bank is insolvent, and being i 
satisfied that the said bank is insolvent and unable to pay its just ae 
and legal debts: | : 

Now, therefore, I, John Jay Knox, Comptroller of the Curreney, 
in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,’ approved June 50, 1876, do. hereby appoint Linus 
M: Price receiver of the Pacific National Bank of Boston, with all the 
powers, duties, and responsibilities given to or imposed upon a re- 
ceiver under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. 

[In witness whereof I have hereto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
A. D. 1882. 


[. s.] (Signed) JOHN JAY KNOX, 
3 : Comptroller of the Currency. Be 


ScHEDULE Bb. Referred to in foregoing declaration. 
In the Matter of “THe Pactric NaTionat BANK OF Boston,” Mass. 


To all whom it may concern: 
This is to certify that I have taken an accounting of the con- 
11 dition of the estate of the Pacific National Bank of Boston, 
Mass., aforesaid, and of its assets and Habilities, and I do find 
and determine, upon data satisfactory to me, that in order to provide 
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the money necessary to pay the debts of said association it is neces- 
sary now toenforce, to theextent hereinafter mentioned, the individual 
liability of the shareholders of said association provided for by the 
twelfth section of the act of Congress entitled “An act to provide a 
national currency,’ approved June 38, 1864, and by sect. o of the 
Revised Statutes of the United States, approved June 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the said 
acts, I have made, and hereby order and make, an assessment or requi- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
in tne said association held’ or owned by them, respectively, at the 
time of its failure or suspension, and.I direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
individual li: ibility of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of W ashington, in 
the District of Columbia, this twenty-seventh day of November, «A. 
D. 1882. : 

[t: 8.] (Signed) | JOHN JAY KNOX, 
Comptroller of the Currency. 


At the same term the following answer is filed: 


Answer. (Filed June 8, 1885.) 

Linus M. Price, defendant, reserving all right of exception and 
objection to said bill of complaint, for answer thereto, says: He 
admits that he is the receiver of the Pacific National Bank, and 
says that he was duly appointed and qualified as such on or about 
May 22, 1882, by the Comptroller of the Curreney of the United 
States, and that by the order of said comptroller he instituted or 
eaused to be instituted the action at law described in said bill, and 
a copy of the declaration in which is annexed to said bill, marked 
oy and said suit is now pending and is being prosecuted, as in said 
bill is alleged. He says and avers that the facts set forth in said 
declaration, and as alleged therein, are true, and can be and will be 
| proved to be trueat the time of trial insaid action when reached. 
‘12 He denies that said complainant has‘ever satisfied and extin- 

guished the liability alleged in said declaration, and says the 
contrary thereof is the truth, and that the amount claimed of said com- 
plainant in said action at law is legally due, should be paid, and ean 
be recovered in the same. 

He says that it is true that said bank suspended payment on or 
about Nov. 18,1881, and that its capital stock had become then 
impaired by- losses or otherwise; that Daniel Needham, a regular 
bank examiner, was put temporarily in possession of its prop- 
erty and assets for the purpose of examining into its condition, 
and that he held possession of the same for some time for such pur- 
pose; but he says that said bank subsequently, to wit, on or about 

2—1200 
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March 18, 1882, was permitted to and did open its doors and resume 
business again asa national banking association, and continued to doa 


banking business in that capacity continuously | rom that time until ‘ 
May 20, 1882, when it failed and became insolvent, and this defend- ’ 
* ant was appointed receiver as aforesaid, and took possession of its : 


property and assets for the purpose of winding the same up accord- 
ing to law. : 

This defendant,.further answering, says that after the said sus- ' 
pension, on Noy. 18,1881, and before the said resumption, the share- Ye 
holders, at a regular meeting duly called, resolved voluntarily to assess 
themselves and severally to pay an amount equal to the par value 
- their several shares of stock for the purpose of paying and making 

good the deficiency in the capital stoek, which had become impaired | 
es losses or otherwise; that the shareholders proceeded to do this ac- 
cordingly wand that compk: inant, among others, as the holder or owner 
of two hundred shares of said capital stock, paid to said bank $20,000, 
the amount of its said voluntary assessment, and for the purposes 
aforesaid. 

As to each and every one of the allegations made and contained in 
said bill as to representations made to said complainant by said Need- 
ham,.or any one else, as fully set forth in said bill, this defendant has 
no persons al knowledge, information, or belief, so that he can neither 
admit nor deny the same, and he therefore leaves it for complainant 
to prove each and every one of the same, if material, which he 

denies. | 
13 Certain it is that the said voluntary assessment was made and 

paid by said complainant and other stockholders for the pur- 
pose of making good the capital stock, which had become impaired as 
aforesaid, and to pay the deficiency caused thereby, the same having 
been made and paid under the provisions of law in that behalf; that 
the same was entirely independent of and in no way connected with 
the assessment made. by the Comptroller of the Currency and sought 
to be recovered in said action at law. 

This defendant denies that the money collected and paid under 
said voluntary assessment was paid all to creditors who had claims 
against said bank at the time of its first suspension as aforesaid, 
or that the creditors among whom the same was distributed were 
or are the same and no others for whose benefit this defendant 
now secks to recover in said action at law; and says that, after 
said voluntary assessment was made and collected, in greater part 
at least, said bank resumed business, and was allowed to resume busi- 
ness by the said Comptroller of the Currency, by the desire and re- ~ 
quest of the directors and stockholders the eof, who represented the ; 
bank to be then solvent and with its impaired capite al restored; that 
it resumed business on or about March 18, 1882, and continued to 
do banking business until May 20, 1882, and meanwhile contracted 
new debts and liabilities, which existed at the time of its final 
failure. 

As to all other matters and things set forth in said bill of com- 
plaint and not hereinbefore specifically admitted or denied, this de- 
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fendant denies the same, the same as if each statement and allegation 
was repeated herein and denied separately and specifically in its ‘order. 

This defendant says that he is entitled to be allowed to proceed 
with said action at law; that ‘the same is brought by the direction, 
and is being prosec cuted under the orders of the said Comptroiler of - 
the Currency; that he has a good right of action, as set forth in said 
declaration, which he proposes to prove and maintain. ; 

He denies that complainant has set ig any cause or case calling 
for the interposition of a court of equity, or such as gives this court 
any jurisdiction in equity; he-says that abies which complain- 
ant has set forth in said biil, if true and constituting any defence, 

ean be availed of by it in said action at law; all of which he 
14 is ready to maintain and prove. He, therefore, prays to be 
hence dismissed, and for his costs. 
LINUS M. PRICE. 
RANNEY & CLARK, 
For Defendant. 


At the same term the following replication is filed : 
Replication. (filed June 11, 1885.). 


This replant, saving and reserving to himself all and all manner 
of advantages of exception to the manifold insufficiencies of said 
defendant’s answer, for replication thereto, saith that it will aver 
and prove its said bill to be true, certain, and sufficient in the law to 
be answered unto; and that the answer of said defendant is uncertain, 
untrue, and insufficient to be replied unto by this rephant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be replied unto, confessed, 
and avoided, traversed or denied, is true; all which matters and 
things this replant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in and by its 
sald bill it hath already prayed. 

by BENJAMIN N. JOHNSON, 
Its Attorney. 


Publication of the testimony having passed, this cause is 

15& 16 set down for hearing and fully heard by the court, and, 
after mature deliberation thereon jhad, the following decree 

is entered: | | 
Decree. (Entered Sept. 3, 1885.) 


It is now, to wit, Sept. 3, 1885 , ordered, adjudged, and decreed by 
the court that the bill of complaint i in this cause be, and the same 
is hereby, dismissed with costs for the defendant, taxed at 

From this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States, and gives good and suf- 
ficient security that it will prosecute its appe al to effect and an- 
swer all damages and costs if it fails to make its plea good, and said 
appeal is allowed. 

A true record. 


JOHN G. STETSON, Clerk. 


THE CHARLESTGWN FIVE-CENT SAVINGS BANK VS. 


The following is an agreed statement of facts used at the 
hearing of said cause before said circuit court pursuant to the 
agreement thereto annexed and printed on page 91 of this record: 


Agrecd Statement of Facts. 
Statement of certain facts admitted by both parties. 


The Pacific National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, aud iocated in Boston. — Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 
2.” are hereto annexed. 

The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to a suin not exceeding 
$1,000,000. The capital of $250,000 was paidin cash,and said bank 
commenced and continued the banking business with that capital 
until the eighth day of November, 1879, when its capital was in- 
creased to $500,000, and the increase paid in in cash; and said bank 
continued its business until on or about the thirteenth day of Sep- 
tember, A. D. 1881, when certain proceedings were had with refer- 
ence to a further increase of the capital stock to $1,000,000. These 
proceedings were as follows: A vote was recorded upon the direc- 
tors’ minutes purporting to have passed at a meeting of the directors 
of said bank held in Boston, Sept. 15, 1881, increasing the capital 
stock to $1,000,000, a copy of which record of the meeting 1s here- 
unto annexed, marked “ Exhibit 3.” 

The board of directors consisted at that time of twelve persons. 


A notice of the passage of that vote was sent by the cashier of 


said bank to each stockholder, a copy of which is hereunto annexed, 
marked “ Exhibit 4.” ee. 

The whole amount of the increase of capital to $1,000,000, being 
$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 

whole amount of such proposed increase of the capital to 
18 $1,000,000 had been paid in; and the comptroller never issued 

a certificate stating that said capital stock had been increased 
to the amount of $1,000,000, voted on said thirteenth day of Sep- 
tember, 1881, as hereinbefore stated ; nor did said comptroller ever 
certify his approval of such increase, or that it had been duly paid 
in asa part of the capital of said association, and no action was 
taken by him respecting any increase of stock from that of $500,000, 
except as hereinafter stated. The correspondence with the comp- 
troller on the subject of the increase is given hereinafter. 

Only $461,500 of said proposed increase of $500,000 was ever 
taken or paid in, all of which was paid in prior to Noy. 18, 1881, 
and was used in the general business of the bank with its other 


funds. 
On the eighteenth day of November,.1881, said bank became un- 
able to ineet its debts and liabilities, suspended payment thereof, 
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failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly aneiaael examiner of national banks, 
having made an examination of said bank, reported its condition to 
the ¢ Romsptecties of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge and possession-of said bank and 
all its funds, assets , records, and. books, by said comptroller. Said 
bank remained under the exelusive ch: nee and in the possession of 
sald Needham, with its doors closed to business, until on or about 
March 18, 1882, the directors thereof having in the meantime no 
possession or control over the assets of said bank, or the moneys re- 
ceived or paid out on account of the bank, exeept under the super- 
vision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 3 
Tn looking over the assets and liabilities ] scisieiiblee the bank and 
its shareholders.in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the vossibility of reorganization; * * * the stockhold- 
ers must, in any event, for the time being, sink their entire eapi- 

tal. * * * My view of the situation, from the first, has been of 
19 the most serious character. Much of the paper-upon which -re- 
liance is placed to me looks doubtful, and [am yet to be con- 
vineed that the losses may not approximate 31,750,000, possibly 
more. 
A copy of said report, except the schedule annexed to it, is an- 
nexed, marked “ Exhibit 5.” | 

Dee. 18, 1881, the comptroller sent a letter to Needham, a copy of 
which is hereunto annexed, marked “ Exhibit 6.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “ Exhibit 7.” 

A copy of the resolution passed by the directors and forwarded to 
the comptroller Dee. 14, 1581, and: referred to in Needham/’s said 
letter of Dee. 14, 1881, is hereunto annexed, marked “ Exhibit 8.” 

During the suspension of said bank, viz., Dee. 15, 1581, the directors 
of said bank passed the following vote, viz: 

Voted, that whereas it was voted by this board, on the thirteenth 
day of September last; that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and 
paid in; 

And whereas $38,700 thereof has not been taken and paid in: 

Voted, that said S38, 700 of said stock be. and is hereby, cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $951,800. 

Voted, that the Comptroller of the,Currency be notified that the 
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capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said inerease to this association according to law. 

On the same day J. M. Pettengill, casnier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent, to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the cashier, viz: 

20 | Pactric NATIONAL BANK OF Boston, 
December 13, 1881. 
To the Comptroller of the Curreney, Washington, D, C.: 

It is hereby certified that the capital stock of “The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
[and] sixty-one thousand three hundred dollars. 

(SEAL. | J. M. PETTENGILL, Cashier. 

Which was accompanied by a copy of the foregoing vote of the 
directors passed Dee. 15, 1851; upon the receipt of which the comp- 
troller, Dee. 16, 1881, sent to the directors of the bank the following 
certificate : . | 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
| WASHINGTON, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 


with the provisions of its articles of association, and that the whole — 


amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the said increase 
of capital is approved by. the Comptroller of the Currency. 

In witness whereof I hereunto affix-my official signature. 

[ SEAL. | JOHN J. KNOX, 
Comptroller. 


There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. 


On the same sixteenth day of December, 1881, the Comptroller of 


the Currency sent to the Pacific National Bank the following com- 
munication, Viz: 


i 
; 
f 
: 


germ 
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21 WASHINGTON, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of B oston, 
Massachusetts, amounting to nine hundred and ‘sixty-one thousand 
three hundred (961,800) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its eapi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
and that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the United 
States. 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. 1881. | 

[SEAL] - JOHN JAY KNOX, 
Comptroller of the Currency. 


And at the same time for warded a letter to Examiner Needham as 
follows, viz: 

WASHINGTON, Dec. 16, 1881. 

Sir: Your letter of the 14th inst. is received and contents noted. | 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of approval of the increase In its capi- 
tal stock, thus making the aggregate capital $961,500, upon which 
an assessment of 100 per cent. has just been ordere dd. 

You will please remain in charge of the bank, either in person or 
by a representative (if the latter your clerk should be selected), until 
the full amount of the assessment shall have been paid in, reporting 
to me from time to time the progress made in this direction. 


Very respectfully, ware JING. JF. KRWOs. 
7 Comptr oller. 


Daniel Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1852, during the time of the suspension of said bank, 

the stockholders held their annual meeting, being the only 

ae meeting of the stockholders held since Jan. 11, ISS], the notice 
of whic ‘h was as follows: 


Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them will be held at their banking rooms, 105 Devonshire | street, on 


Tuesday, Jan. 10, 1882, at 11 o’clock a. m. 
J. M. PETTENGILL, Cashier. 


Which was duly sislttae in the Boston Daily Advertiser. 
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A copy of the record of said meeting is annexed, marked “ Ex- 
hibit 9.” | 

The total amount paid in to said directors by the stockholders on 
the assessment agreed upon at said mecting [of | Jan. 10, 1852, was 
$742,800, and was all paid in prior to May 20, 1852. 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying 
debts and expenses, until the twentieth day of May, 1582, but made 
no losses on new loans during that period. The bank was closed to- 
business on said May 20, 1882, and the directors voted to go into 
liquidation; and thereupon Linus M. Price, the defendant, was ap- 
pointed receiver thereof by the Comptroller of the Currency, and has 
ever since been in charge of said bank and _ its assets, books, papers, 
and reeords. 

Record of directors’ meeting, Noy. 19, 1881, is annexed, marked 
“Exhibit 10.” 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 11.” 

The report of Needham to the Comptroller, dated March 11, 1882, 
embracing Needham’s letter to the directors and their reply, 1s an- 
nexed, marked “ Exhibit 12.” | 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the Comptroller was forwarded to him, a 
copy of which'is annexed, marked “ Exhibit 13.” : 

The reports of Needham and directors in this statement 
23 state correctly the assets and Hability of the bank at the time 
reported, but the plaintiff does not admit that the assets were 

of the value therein stated. 

The amount due depositors March 18, 1882, was $4,101,565.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1852, was $2,338,617.21. The amount due depositors May 20, 1882, 
Was $2,052,957.82, of which $62,695.40 is due to new depositors. 

The receiver admits that he has made as thorough and careful an 
examination of the assets of the Pacifie National Bank that came 
into his possession as was in his power; that he has realized in eash 
therefrom $185,266.84 prior to June 23, 1883, and that the best judg- 
ment he could form June 23, 1883, of the value of the remaining 
assets was $290,000; that the nominal value of the assets which 
came Into his hands at the time he took possession of the bank was 
about $5,400,000; that the actual value of the same assets was about 
$900,000; that the amount of the liabilities of the bank at the time 
he took possession, on the twenty-third day of May, 1882, was 
$2,400,000; that since June 23, 1883, he has been able to realize but 
a very small amount from the balance of the assets, and his present 
judgment is that his estimate of $500,000 was greater than the 
actual value of the assets when he took possession of them. 

The assets which were in the bank Nov. 18, 1881, came into the 
respondent’s hands when he took possession of the bank, except such 
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as had been collected and applied to the payment of the debts and 
expenses of the bank, and such as have been surrendered on com- 
promise in settlement of doubtful assets. 

It is admitted, subject to objection as to its competency, that the 
following extracts are contained in the original bill in equity this 
respondent—Linus M. Price, receiver, v. Lewis Coleman et al.—filed 
in the circuit court of the United States, in the district of Massachu- 
setts, Dec. 20, 1883, signed and sworn to by seid Price, receiver, Dee. 
20, 1885, the following being the oath administered to him before 
John G. Stetson, United States commissioner : 


Unirep Srates or America, | ia 
Massachusetts District, oe 
Dr cy 20, 1883. 


Personally cneeeed the above-named Linus M. Price and 
24 makes oath that the foregoing bill of complaint is true, except 
as to those matters stated on information and _ belief, and as 

to those matters he believes them to be true. 


Before me— 
JOHN G. STETSON, 
Ui S. Commissioner. 
—namely: 


“On or about the tenth day of January, A. D..1882, the bank 
made a voluntary assessment of its shareholders, and called upon 
them to pay in an assessment of one hundred per cent. on the par 
value of the stock, * * * and the sum of $742,800, or there- 
abouts, was paid in cash as the, or a part of the, said voluntary 
assessment, but the rest remained unpaid on the twenty-second day 
of May, A. D. 1882, and has never been paid to your orator since 
then ; that the money collected upon said voluntary assessment was 
exhausted and paid out to creditors and in expenses before said May 
22, A. D. 1882. 

“'That between the said time of resumption and the time when 
said receiver was appointed the said bank paid out in expenses and 
to creditors substantially all its available assets, including all thre 
moneys collected on said assessment since it was ‘made: pa ie: 
that the bank (on resumption) failed to secure again the confidence 
of the business community; that they found that they could do, 
and did in fact do, very little business in banking, the bank being 
compelled to have a rediscount at other banks of all paper dis- 
counted by it in order to put it in funds with which to meet present 
liabilities. 

“On or about September 13, 1881, and long before that date— 
just how long your orator does not know—the surplus and undi- 
vided profits of said bank, then and for some time thereafter, nomi- 
inally standing upon the books of said bank had been in fact ex- 
hausted, and the capital stock of the said bank had been impaired, 
and in fact wholly lost through losses by bad debts and by loans 
improvidently made by said bank; * * * that in fact the said 
bank at that time had lost its entire capital and was then insolvent ; 
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that said bank when it suspended or failed, Nov. 18, 
1881, was deeply and hopelessly insolvent; * * * thaton Sept. 
13, LISS], the directors voted an increase of the capital stock, the old 
stockholders having the right to take up the new stock at par; that 
the actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,300 ; 

: that the bank after obtaining the sum of $461, 300 for 
said “ stock continued in business till Nov. 18, 1881, when it 
failed; that at the time of the failure the capital of the b: ank had all 

an lost. 
25 A printed copy of said original bill in equity, without the 
schedule annexed, together with all amendments thereto on 
file, may be referred to. 

(The complainant requires section 2 of said original bill to be ex- 
tended upon the record and transmitted to the Supreme Court. sub- 
ject to the objections of tne defendant, as stated below. 

The defendant requires sections 19, 20, and 21 to be extended 
upon the record and transmitted to the Supreme Court, subject to 
the objections of the complainant; that no parts of said bill, except 
the extracts, are a part of the record in this case or competent evi- 
dence for the defendant. 

Said sections 2, 19, 20, and 21 are printed on pages 92 to 102, in- 
bls sive, of this record as Exhibit 17 [18].) 


The receiver claims that the bill in equity and the extracts thieie’ 
from inserted herein are not competent as evidence, and consents to 
the same being inserted and referred to —— subject to his objec- 
tion, which is insisted upon. 

It is admitted that an assessment was made by the comptroller of 
the currency, and demand of payment thereo fduly made, as is stated 
in the declaration in the action at law, a copy of which is annexed 
to the bill. Bae 

It is agreed, subject to objection as to its competency as evi- 
dence, that Linus M. Price, the respondent, is plaintiff in the suit in 
equity—Linus M. Price, receiver, v. Lewis Coleman et al.—now pend- 
ing in the cireuit court of the United States in the district of Mas- 

sachusetts, No. 1 1876, and that he was duly sworn as a witness in that 
case June 23, 1883, and gave the following testimony, being a part 
of his direct examination by his counsel : 


Int. 75. Have you the books of the bank other than the directors’ 
minutes, a which you have produced, in your possession ? 

Ans. Yes, sir. 

Int. 80. What do you find had become of the amount of money 
which had been collected of the shareholders on the assessment 
made prior to March 11, 1882—that is, the voluntary assessment 
made after the first failure, and before the attempted resumption ? 

Ans. Of the whole amount collected of the shareholders by vol- 
untury assessment, $742,800, my examination shows, was used by 
the bank to pay its debts to creditors. 
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Creditors to the amount of $2,104,931.26 signed an agreement of 
extension, a copy of which is annexed m: arked “ Exhibit 14,” all 
signed before March 18, 1882. | 

“Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
gregate to $50,000, in which assets were attached to the amount of 

$156,000, and these suits are still pending. ‘To dissolve these at- 

backinabhs bonds were given by the bank, one March 24, 1882, in 

the penal sum of $25,000; one April 29, 1882, in the penal sum of 

$20,000; one March 31, 1882, in the penal sum of $30,000. 

26 On each of these bonds Lewis Coleman and John Shepard 

were sureties. To indemnify them against Hability as such 

assets of the bank were placed in their hands to the nominal value 

of $156,000, being a part of the $3,400,000 assets which came into 

the hands of the receiver, and are among those classed doubtful by 
the receiver. : | 

It is agreed that there are new liabilities contracted subsequent to 
March 18, 1882, to an amount of $200,000 (including the $62,693.40 
due new depositors), being indebtedness due to individual depositors 
and to banks, and balanee due on notes rediscounted. 

The sum of $643,700 only had been paid on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that date, and before 
May 20, 1882. ‘The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Circulars, copies of which are annexed, marked respectively Ex- 
hibits 15, 16, 17, were issued and sent, Exhibit 15 to the depositors, 
ixbibit 16 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 17 to creditors of the bank. Said exhibits 
are to be subject to all legal objections. : 

BENJAMIN N. JOHNSON, 
For Certain Alleged Stockholders. 
A. A. RANNEY, for Receiver. 


27 Exhibits Annexed to Agreed Statement of Facts. 
EXHIBIT 1. 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following articles of association : es 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.” 

Second. The place where its banking house or office shall be lo- 
eated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 
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Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons: Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses B. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner I. Benyon 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day, it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 

be prescribed by the board of directors not inconsistent with 
28 the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

Fifth. The capital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be increased according to. the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten. hundred thousand dollars; and in the ease of the 
increase of capital of the association .each stockholder shall have 
the privilege of subscribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock is 
increased. : 3 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
cashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. ‘They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid ; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 
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prohibit, if the directors shall so determine, the transfer of 
29 stock owned by any stockholder who may be liable to this as- 

sociation, either as principal, debtor, or otherwise, without 
the consent of the board. | 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in sueh man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Kighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association In any manner not inconsistent with the Revised 
Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 

In witness whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 

LEONARD WHITNEY, Jr. 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES Bb. TOWER. 

EDWIN RAY. 

EDWIN M. FOWLE. 

JAMES H. WHITAKER. 
GEORGE C. RAND. ) 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By-Laws of the Pacific National Bank. 
Elections. 


Section 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at its banking 
, house on the second Tuesday of January of each year between 
30 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication in some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, 
certify under their hands to the cashier the result thereof and the 
names of the directors elect. | ee 
Sec. 2. The cashier, upon receiving the certificate of the Judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new board. 
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See. 3. If for any cause the annual election of directors should 
not be held on the day above named, the board shall order the elee- 
tion on some other day, of which special election notice shall. be 
given, judges appoin te, and returns made j according to the require- 


ments of sect’s 1 and 2 
Officers. 


Sec. 4. The officers of this bank shall be a president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. 

Src. 5. The president shall hold his office, unless he shall resign 

r become disqualified, for the current year for which the board, “of 
are he shall be a member , was elected. In case a vacancy shall 
occur in the board of directors during the current year it shall be 
filled by the board. | 

Sec. 6. The eashier and subordinate officers shall be appointed to 
hold their offices respectively during the pleasure of the board. 

Sec. 7. The cashier shall be responsible for all moneys, funds, 
and v: shi ibles of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfully 
apply and account for all such moneys, funds, and valuables, and 

deliver the same, on proper demand, to the order of the 

directors of the boards, or to the person or persons authorized 

to receive them. 
Src. 8. The teller shall be responsible for all such sums of money, 
property, and funds ot every description as may from time to time 
come into his possession as teller, and shall give bonds, with satis- 
factory security, In the penalty of ten thousand dollars ($10,000) 
conditioned for the faithful and honest discharge of his duties as 
teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. | 


ol 


: Seal. 
Sec. 9. The following is an impression of the seal adopted by the 
directors of this bank : 
(IMPRESSION OF SEAL.) 
Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the pace and cashier. 
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Increase of stock. 


Sec. 11; Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subscribing for such 
number of shares of new stock as he may be entitled to “subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder shall fail to subscribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be- 
made of the privilege of subscribing for the new stock. 


32 | Business of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
directors shall determine of each day in the year excepting Sundays 
and legal holidays. 

| Minutes. 


Sec. 18. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be recorded by the 
cashier. 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. 

Sec. 15. Certificates of stock signed by the president a cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Iexpenses. 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for th: at pur- 
pose and open for inspection of the board at all times. 


Contracts. 
Src. 17. All contracts, checks, drafts, [and] certificates of deposit 
shall be signed by the president or cashier. 
Examination. 


Sec. 18. There shall be appointed by the board every six months, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 
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balanees on the general ledger, for the purpose of ascer- 
33 taining whether or not the books are correctly kept, and 

whether or not the bank is in a solvent condition and ean 
properly pay a dividend. The result of said examination shall be 
reported to the board at the next regular meeting. 


Meetings. 


Src. 19. The regular meetings of the board shall be held on such 
days as the directors may determine. Special meetings may be 
called by the president or cashier. 


(Juorums. 


Src. 20. A majority of the directors, including the president, shall 
be a quorum to do business. 

Src. 21. These by-laws may be changed or amended by a vote of 
two-thirds of the directors. 


EXHIBIT 5. 
Turspay, Sept. 18, 1881. 

Present: Messrs. Benyon, Coleman, Dyer, Shepard ,Cassidy, Whit- 
aker, March, and Fowle. 

Discounted notes per record 51, Nos. 139 to 168, were approved. 

Voted that the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest: J. M. PETTENGILL, Cashier. 


Exuipir 4. 
A. J. Benyon, president. J. M. Pettingill, cashier. 


Pactric NATIONAL BANK, 105 DEVONSHIRE STREET, 
: Boston, Sept. 15, 1881. 
At a meeting of the directors of this bank, held this day, it was. 
“Voted that the. capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” 
O4 Subseription to the new stock will be payable October Ist. 
Parties desiring to anticipate payment will be allowed inte rest 
to that date at four per cent. per annum. 


J. M. PETTINGILL, Cashier. 


PETER BUTLER, RECEIVER, <c. 25 
Exursit 5. 
Report of Bank Examiner to Comptroller, Nov. 18, 1881. 


No. of bank, 2373. 


7) 


Kxaminer’s report of the condition of the “ Pacific National Bank, 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. | 


A. J. Benyon, president. _ J. M. Pettengill, cashier. 
Resources: 
Dollars. Cts. 
1. Notes and bills discounted__...........:...... 4,186,300 27 


2 Aer sw oes 2 SES EFT Se ea ee 26,539 55 
oO. U.S. bonds to see ure circulation Sixes inidieis aioe a 500,000 00 
U. S. bonds to secure deposits ---.--__- PEER aa 
Tre ON i ceelaas unas weeghmmerewawas 
6. Other stocks, bonds, and mortgages ‘See eee eae ES | 
See genet ral remarks. — 
7. Due from app d reserve. agents, viz .......-.--.. 273,500 00 
8. Due from other national banks AE pee aT ee = 3517043 
9. Due from State banks and bankers-......----..- 4,322 84 
10, anki House... oa aes $ 
4. Ciiier real ettate:. .. ca 
12. Furniture and fixtures___- ate 
$3. Sarrent expenses ....5s..000\4.2 $22,232 73 
$4. POCO PAM |. 6. coe ae an 289 62 
| | 22,522 55 
15. Prensa paid 2.00 a ess sate Sek aia 8,593 75 
Interest ____ wan ok ri ed aha aie abated a tole de aia carameeae 08,4931 54 
16. Cheeks and other cash items-...----_-_- 1,466,248 84 
35 17. Exch’s for C. H., inelud’g gold ch’ks._--- 
18. Bills of other national “oat: Sa alias as 9.694 O00 
SO geeeae Or Wiebe DOMKE oo oe a a a 
20. Fractional currency (ineludi’g nickel , SE 
21. Specie, viz: 
PRIVEE COND a4 iy = aneneey | $35,049 68 
ee OUR ies Ke ee, 
Gold treasury ee Sa e 
049 68 
22. Legal- tender Pe SESE OTe rr EEN ARON re SONS Soe 
23. U.S. cert’s of dep. for ‘inal tenders RUE = ERR ea 
24. 5 p. ec. red’n fund with Tre oe 2 EL SR ayer ae mi 13,500 00 
26. Other fands with Treas: U.S... 424.5 cc 
i ONG on cd tee aati ee os: 5.311 19 
TE ORE ik wisi din bas ica es hee laa ei aaa $6,709,709 44 
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Liabilities: 
Dollars. Cts. 


1. Capital stock paid 1 ES. inn CR nn eek eae eee. ae 
New . eekhis S hieltc tk xe eee 461,370 00. 

By Ce MEE cs akan ee et 74,142 82 

Uh "SRS Ee ED Ne gers a SP eee $65,155 67 

ee a ee on 

Di: SUOTON So oes ee LEST Sa RR Oe. 

Fay ERE SES a aa a ee 

7 ee oo ec Us 7.080 05 


8. Circulation received _------.---. $450,000 00 


On hand and returned____-- -_-- 
450,000 O00 


9. State bank circulation outstanding_-..----—..-- 
LO. Dividends unpaid Shane SP ee LA REDD scsiat wala Gelaate del ae 45. 
11. Individual deposits, V1Z: 

Subject.to check... ..-...-. $1,062,540 10 


ww 

a 
oa 
— 
Am. 
—- 


Deniene Semi s......<.......° 1B sue se 
4 tmecerineates....... 2. 2... = 
Capen Oneness 


Caner se Geers ok 


2,795,140 00 


518) 12. United States IE oo ioe endian gs dle ore 
is. Deposits of U.S. disbursing officers... ... 
14. Dae-to mates? PARES WW... . + -cuncccc nun, bee IS 
1D. Due to State banks and bankers... <= ......2.... 137,695 18 
16. Notes and bills rediscounted _._..........._-.... 685,589 61 
Bane Sc wan cs ec ccm 
Cash over... .: ee TEETER BE PG aR Pere rs SS NE 96,879 45 
(ic) Se ae Pe TRAN ORE GRE STO CT ee EE $6,709, TOO 44 


Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 
surplus, $14,259.48. 


Loans and Discounts. 


On paper with two or more individual or firm names— $2,265,515 17 
On single-name paper (one person or firm), without 


ORRIN he dass Sees into en oe 801,518 35 
On mortgages and other real estate sOCRMLY 2.605% 252,609 17 
On U.S. bonds payable on demand -___--_-=----=-- 

On other stocks, bonds, ete., Pi ayable on dem: ie... 1,566,807 58 


Fn ORIEL OER OSE a eel ae a aT oe 


Included in the above are 
Bad debts, as defined in section 5204 of the Revised 

eo ES e's) TR, SC en ee ane are caren om 
Other suspended and over-due paper .------- ------ 371,095 87 
Liabilities of directors(individual and firm) aspayers. —- 204,747 30 
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Loans exceeding the limit prescribed by section 5200 of the Re- 
vised Statutes of the U. S., VIZ: 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy R. R. bonds, 
$100,000; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. 


*) 


37 General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. 


E. M. Fowle. 
Arthur Seward. 


(veo. N. March. 
Lewis Coleman. 
Mdwin Ray. 


John EK. Cassidy. si, J. H. Whitaker. 
M. P. Springer. pies | John Shepard. 
J. H. Sanborn. | A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that. in a financial crisis, such a system might be at- 
tended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of the collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, I saw some of 
the directors, Mr. March and Mr. W hitney more than any others, 
but to all that I saw I expressed anxiety for the welfare of the bank, 
on account of its loans based on its credit, represented by certificates 
of deposit, and the peculiar character of many of its collaterals, 
about which I knew nothing, and urged the importance of a «¢: areful 
examination of the paper and securities of the bank and of the 
president’s manner of doing business. The gentlemen that I saw 
all assured me that my urgently expressed requests should be com- 
plied with, and [ felt compare atively easy, for [ knew that my ex- 
amination had been thorough 1, and, if the le ans were good, the bank 
was Ina healthy and prosperous condition. 

The promises made, however, were never kept; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. Marek, who its still one of the board of directors, if the exami- 
nation by the directors had been made, he replied that it had not ; 
that the directors met for the purpose of examination, and the presi- 
dent, being informed of the purpose of the meeting of the directors, 
“flew into a passion ” and said, “If the directors cannot trust the 
thorough examination of Col. Needham [ will resign.” Other con- 
versation between a member or members of the board and the 
president was had on this m¢ itter, and the examination was aban- 
doned. I replied to Mr. March in language substantially as follows: 
The responsibility of the bank Is upon the directors, and they ean 
never shield themselves by pe icing it upon the president. 
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-Had the examination of the directors been made the char- 
38 acter of the collaterals and the system of doing business by 
the president would have unquestionably been changed, and 

the result would have been different. 

In reading the reply of the president to the letter of the comp- 
troller of Feb. 19th I find that he promised to comply with the 
express wishes of the comptroller, but it was in promise alone that 
the compliance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not so much security as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of de ‘posit on the money loaned should not be 
drawn for a period of time after the loan was effected. 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank cheek signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another , or, as far as I ‘could see, might have “been 
stulen from a check book. We have written to New York to make 
inquiry, but as yet have no reply. 

Another instance: Oct. 7th, 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called tw enty thousand came 
from I am as yet unable to ascertain. The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an orig- 
inal debt and is contrary to the statute. 

One instance more will be enough to mags ng establish my 
charge of reckless management. In October, 1881, the bank loaned 
its credit to Henr y Waterman for one hundred thousand dollars, and 
took for security $143,800 of the stock of the Southern Maryland 
railroad, which has no market value, and is, at the best, a very 
doubiful matter. 

Now, at these times, the bank was absolutely poor, had no money 
whatever to lo: an, and the only possible advantage it could get was 
the temporary use of the means which its credit thus loaned repre- 
sented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part: of the president, 
but I have in vain failed to find one. | 

The certificates of deposit, in a large number of instances, repre- 
sent the Jegitimate deposits of money ; many of these draw interest. 
How large a number are certificates representing credit only I am 

unable to determine, but evidenly this amount is of great 
oY magnitude. I enclose herewith paper marked “ A,” which 
will show the individual and total certificates issued. 

In the same way, by the issuance of certificates under promise 
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that the money should not be drawn for a period of time, although 
no such expression is indicated on the certificate, the bank has car- 
ried on, within the last eight months, an enormous real-estate busi- 
ness, to wit: 


Of the Home Savings Bank it has purchased real estate 


Sn: Renna early ine ee che | Shep nee Hep Rees Re Dace eters 10,000 
From the same bank, real estate in Boston... _-. ..--.- 10,000 
rom the same, another item of real estate in Boston ~ =4,500 
From the same, Freneis whart 22.759 17 
Irom the Mercantile Savings Institution, real estate In | 

NE 6s os lnk iy’ aa sarees alias SSE SD 40,000 


These are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct. , 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. [I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 51st of January, 
ISS1, and he admitted, in all their presence, that. the trade was not 
consummated until February, 1881, and that the deed was dated 
back. Most of this property 1s subject to mortgages, which the bank 
must carry if it continues to hold, and the bank holds nothing but 
the equities in its assets. 3 

Together with the directors I have carefully gone over the eall 
loan (so called), the aggregate amount of which, in round numbers, 
Is sixteen hundred thousand dollars; and in marking off what might 
be considered doubtful we have an aggregate of nearly one hundred 
thousand dollars, which would need time and eare, and, if it came 
at all—and very likely a large portion of it might—would come 
very slowly. 

This is independent of the one hundred thousand dollars of Horn 
to which I have heretofore alluded, and which has attached to it the 
blank check of John Steward. 


In the discounts there appears the enormous aggregate of three 


hundred and seventy-one thousand and ninety-five 535 “ overdue.” 
This enormous amount has accumulated from about twenty thou- 

sand dollars at the time of my January examination. I herewith 

‘send a detailed statement, marked “ B.” Many of these items have 

collateral, and are undoubtedly collectible, but a large amount will 

very likely be slow of collection. | 

The bank has lodged at the Central National Bank of 


Boston collateral to secure loans amounting to---~ $255,502 55 
At the Five Cents Savings Bank --...-.------------- 107,000 - 
Pi Te BUTT Ce ee ae wo wee er 10,000 
At the Howard National Bank-...2.-------------- - 115,000 
40 to secure loans, which, with the exception of the loan at the 


Central National, have a margin which will undoubtedly be 
realized to apply to the unsecured liabilities of the bank. 
At the Central National, independent of the indebtedness acknowl- 
edged by this bank, is a claim of two hundred and fifty thousand 
dollars, which this bank holds nothing to represent. This claim on 
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the part of the Central has the prima facie evidence of the checks of 
this bank on the Eliot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in 
possession of the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

[ have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
tion, and the representative of that consideration has been mislaid 
or destroyed. 

The prospect of litigation to establish this question is very good. 

“ Other stocks, bonds, and mortgages ” I called attention to In my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet, which I herewith send, marked “C.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ D,” which contains a full 
and complete. list of the cash items as they appear in the bank. 
Many of these items are undoubtly collectible, and no excuse but 
reckless negligence on the part of the president and cashier can ex- 
plain their accumulation. The Weeks checks, which constitute the 
ereat bulk of the list. to wit: 


Aug. 9th, 1881. Cheek on Broadway National Bank, drawn 
by Weeks to the order of Day_------- 10,000 
“19, 781. Drawn by Weeks to the order of Day_--- 50,000 
Sept. 3, 81. ad scan © 26000 
Noy. 15. ‘SL ‘3 We eae 20,000 
tray ° e . tee! 2 nO 
eA “ “ “ Jo. eee 
oT MI “ z ok ene. 

ee ‘Cheek of Nat'l Security Bank by W eeks 

ie tne- order of Day... wduudadeneces 20,000 

. “On North Nat. Bank by Weeks to the 
CRO OF TIT octane eee 79,000 

“ “ On North Nat. Bank by Weeks to. the 
GEAGE OF DRY . 6. <page ae 50,000 

“17, “ On North Nat. Bank by W eeks to the 
OR OE INE oi i ccm omnis: lee” ie eae 
Pa a sa wid sn vont ir vle g enege eaendeeh 1,262,500 
4] [are] unsecured. No difficulty was experieneed in passing 


Weeks’ checks through the clearing house until Aug. 9th, 1881, 
whenten thousand dollars came back and was carried in cash items. 
On Aug. 19th one of fifty thousand dollars came back and was 
placed in cash items. On the 15th day of October checks aggregat- 
ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 


SA atte a “% NS Seat enya § cheng eapopersn *s tn rma ae sage ste ict 
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The check given on the seventeenth was a check in setilement, 


‘and according to the books of this bank re presents the entire balance 


due from Weeks to this bank. 

The transaction of taking checks of this bank on the Eliot Na- 
tional Bank, and paying in checks drawn on other national banks 
which went regularly through the clearing, had been prosecuted by 
Weeks to a greater or less extent for a year. During this long tiine 
the transactions were made to balance every night. The transac- 
tions began in a comparatively small and, so far as I can see, in an 
apparently legitimately way. From time to time they grew until 
the aggregate reached well into a million a day. 

In ‘the earlier history of these transactions, and for a long time 
afterwards, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the President, his failure 
would not have occurred. Be thisas it might there can be no ques- 
tion as to the illegitimacy of these transactions, out of which the 
Pacific National Bank never realized one single dollar. No motive, 
except to do an immense business, can be assigned for the strange 
conduct in allowing these transactions on the part of the president. 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds, and the stockholders pay in one million 
more, | would not consider even the possibility of reorganization. 

I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors, who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders, who 
must 1n any event, for the time being, sink their entire capital ; ter- 
rible for the directors, who had timely warning from the ex: iminer 
and from the honorable C ‘omptroller of the Currene y with regard to 
the illegal and careless manner in which the president was conduet- 
ing the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to the door of the directors, who, 
when notice was given, should have persisted ina most rigid ex- 
amination, I come to the cashier. In his custody were the funds of 
the bank. To him was submitted every item intended for the clear- 

ing. He was a man of long experience. He was taken from 
42 a neighboring bank, and the directors were influenced in his 

selection by his reputation of a carefuland conservative man. 
No one knew better than he that clearing-house checks always rep- 
resented cash. Out of his hands every day passed the checks that 
were given to Weeks, and it was for him to know whether or not he 
received an equivalent. | 

Could it be possible that for months a business of drawing and 
balancing checks on the part of Mr. Weeks could have been continued 
from day to day and a man of long and varied experience like the 
cashier of this bank have nosuspicion? If it is possible to imagine 
that for the nine months of increasing business of this character the 
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eashier had no suspicion on the ninth day of August, 1881, when 
the first eheck of Mr. Weeks’.of ten thousand dollars came back, 
there could be excuse no longer, but even then no communication 
was made to a single member of the board of directors, and the draw- 
ing of checks and “the acceptance of Weeks’ checks as an equivalent 
we mt On. 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 
a large salary to guard the interests of the bank. 

Confidence must begin somewhere; without confidence there can 
be no credit; without credit there can be no bank; without the bank 
there can be no extended business. The directors had the right to 
confide in their cashier, certainly to the extent that he would not 
accept in exchange for the funds of the bank in the form of a clear- 
ing-house cheek anything that was not the equivalent of money. 
The cashier cannot hide behind the president. He is an independ- 
ent officer of the bank, and his duties are well and clearly defined. 
His trust has been v iolated, and the immediate eause of this disaster 
is chargeable to him. 

The “president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was . 
pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and_ perilous business. He knew that m: aking loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, loaning by the hundreds of thousands of dollars on question- 
able security and ina careless manner were all blameworthy and 
reprehensible. He knew that securing the deposit of a life insur- 

ance company by taking out life policies on himself and son 
43 and charging the premium of $1,041.05 to the bank was un- 
paralleled in the history of banking. He knew that buying 
old stone taken as debris from city houses and issuing certificates 
amounting to eleven thousand dollars therefor was monstrous and 
reckless. He knew that continuing to prosecute his business in a 
manner condemned by the comptroller , and without asking the di- 
rectors to share with him in the responsibility, was high- -handed and 
unjustifiable. There is no excuse for these two high, trusted, ex- 
ecutive officers of the bank. _ 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The principal part of the “cash over” in the statement forwarded - 
as a preliminary report belonged in the loan.account. The principal 
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part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained, 

The real estate all appears in the call loans, and I have treated it 
under the head of “on mortgages and other real estate security.’ 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have classified all the over- 


due and bad debts, finding it difficult to determine how much of this 


amount should be treated as “ bad debts.” My own judgment is that 
avery considerable amount of the “ other suspended and overdue” 
should strictly be treated that way. | 

The question has been raised as to whether the new stock is hable to 
assessment under the law, the increased capital not being all paid tn. 
Can you give me information on this point, as 1t is very important 
in ber reorganization ? 

Mf illegal and illegitimate transactions not mentioned elsewhere 

In this report may be stated the following: 


An agreement with Taunton Savings Bank to de a 


a deed of fifteen houses on Madison Square, Boston. ---- 7,500 
Four bonds of Nantasket Co.___-_- EES SAE cS a ea era ~ 4.000 
One bond Pleasant Valley & Utah___-.._-......... 1,000 


Taken of stockholder to represent balance due on new 

stock of the bank and standing in the assetsas..-. ---- 5,000 
100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- 

tomer an be held SAN ack os ce tesco doa otal iinisaiy, 
Three notes of W. B. Worcester, 6,000__...-.------.- ~ as 3, SOMO 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
tion Ihave to say that on the 26th instant I made a statement of the 

condition of the bank to the directors. This statement I pre- 
A4 ferred to put in writing, but as they objected to that, fearing 

it might reach the publie and thus prejudice their case, I sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 


lowing is a’ copy: Boston, Nov. 29th, 1881. ‘Col. ‘Daniel Needham, 


bank examiner. Dear Sir: At a meeting of the stockholders and 

directors of the Pacific Nationat Bank held this day at the office of 

the association the following resolutions were adopted unanimously : 

Resolved, That the thanks of the directors, stockholders, and de- 

positors of the Pacific National Bank are due, and are hereby ten- 
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dered, to Col. Daniel Needham rae his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into this 
report. The names of the directors, whieh will be found under the 
head of general remarks, are among the most honored names of Bos- 
ton’s business men; leaving out the name of A. I Benyon. My view 
f the situation from the first has been of the most serious character. 
Much of the psig upon which reliance is placed to me looks doubt- 
ful, and I am yet to be convinced that the losses may not approxi- 
mate seventeen hundred and fifty thousand dollars—possibly more. 
Although. it must be admitted that the dishonored checks of Weeks 
precipitated this disaster, it is to me equally clear that the enormous 
Issue of Keres — as a matter of credit on illegal and questionable 
loans would have brought ruin in the end, and that the end could 
not be far off. “ conclusion I can only say I have failed to find an 
explanation of these strange transactions, and, if not based upon 
C riminality, must be explained by idiocy orinsanity. I shall advise 
the Departinent immediately of the conclusion reached by directors. 


DANIEL NEEDHAM, Leaminer. 


To the Comptroller of the Currency, Washington, D. C. 
Lo [exurpir 6. 


TREASURY DEPATMENT, 
OPrFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 13, 1551. 
Sir: I had a conference with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank 
{ft is proposed to make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is paid up the 
capital stock will be unimpaired and the bank in possession of 
abundant funds to meet ali their obligations. | 
I request that you will, immediat tely on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. 
Very féopectfltly, JNO. JAY KNOX, 
Comptroller. 
Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. 
EXHIBIT 7. 
Orrick DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
| 45 Mitk SrrREEtT, Boston, Dec. 14th, 1881. 
Str: Your letter of the 13th is at hand. 
In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central Nationai Bank with reference 
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to the adjustment of the disputed claim is perfected and an obliga- 
tion is given by the directors guaranteeing a certain amount of 
doubtful paper, which amount is stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as it now stands on the books, would, in 
my judgement, make the bank solvent. 
46. Many of the directors have the full confidence of the publie, 
and, under the conditions I have specified above, I should 
have no doubt of the full ability of the bank to resume. | ) 

In speaking of the present capital upon which assessment must be 
made, 1 mean the old $500,000, together with the new $461,300, 
making subject to assessment $961,300. In my judgement it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
injury could not be estimated. 

Iam gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful inanagement will undoubtedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented: to. you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
of some weeks, and I would like your approval to place my clerk in 
charge during more or less of the temporary absence I may make in 
continuing my work of examinations elsewhere. 

Very respectfully, ae DANIEL NEEDHAM, 
Nat. Bank Examiner. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. 


EXHIBIT 8. 
Resolutions of Board of Directors, Dec. 14, 1881. 


| Boston, Dec. 14th, 1881. 
At a meeting of the board of directors of the Pacifie National 
Bank, held this day at the banking-house, the following preamble 
and resolutions were unanimously adopted: 


Whereas on the 18th day of November, 1881, it was discovered 
that the Pacifie National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 

And whereas sinee the date named the directors, assisted 
A7 by Col. Daniel Needham, national bank examiner, and Wm. 
J. Best, have been engaged in an investigation to determine 

the liabilities and assets of said bank ; 3 

And whereas said investivation enables.said directors to fix the 
apparent liabilities at $6,774,655.60 and the assets at the par or 
nominal value of $6,782,558.55, showing an apparent excess of assets 
over liabilities to the amount of $7,924.95 ; 
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And whereas said assets are not now worth their par or nominal 
ralue, but would probably realize in cash, with judicious manage- 
ment, $5,308,895.34, which would leave an apparent deficiency of 
$1,465,738.26 : | | : | 

And whereas, in the adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $315,400, and 
has also agreed to return to the Pacific National Bank good assets of 
said bank now held by said Central National Bank as s collateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1.095,085.71; 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately be reorganized, in order fully to protect all of the interests 
involved ; | 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the association ; 
~ And whereas T. C. Weeks has returned to this bank $150,000 of 
its checks, and has agreed to return 350,000 of additional checks in a 
few days: Therefore, 

Resolved, That, in the opinien of the directors of said bank, the 
mterests of both creditors and stockholders require its early reor- 
ganization. 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
4 200, upon condition that said Weeks shall return to this bank 

$350,000 additional checks, as agreed, before said assessment shall 
be made. 

Resolved, That, in the event said bank shall be siesinioal and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $153, 789.71 out of the assets by them classed as 
“doubtful” and “ bad,” aggregating the sum of $1,473,663.19, and 
now treated by said directors as possessing no present money value, 

the condition of said guarantee being that it will cease and 
48 | determine so soon and so far as the said sum of $133,785.7] 

shall have been realized from said “doubtful” and “bad” 
assets, and said directors shall be held only for so much of said sum 
of $133,785.71 as may not be realized from said “doubtful” and 
“bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said ouarantee of 
$135,785.71 will place s said association upon a sound financial basis ; 
nev ertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
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able extension of time for the payment of their several claims. Ree- 


ognizing this fact the Central National Bank has agreed to give an 


@ xtension of one year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500,000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to perfect said scheme of reorganization. 

A true copy. . 

(Signed) | EDWIN W. FOW LE, 


See’y pro tem. 
IeXHIBIT 9. 
Stockholde rs’ Meeting. 


‘Tursbay, Jan. 10, 1S82—11 a. m. 

The annual meeting of the stockholders of the Pacific National 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and _ fifty gentlemen being 
present. The meeting was called to order by the. new president, 
Lewis Coleman, and J. H. Whittaker, of the board of directors, was 
chosen secretary. The records of the last meeting were read and 
approved. 

President Coleman briefly alluded to the suspe nsion of the bank 
Nov. 18, and to the cireumstances which led to placing the books 
and accounts of the bank in the hands of Col. Needham for exami- 
nation. Ile then introduced the bank examiner, who presented the 
following report: 


Col. N eedha m’s report. 


In pacoeiaads with the unanimous request of the directors of the 
Pacitic National Bank I submit to you, somewhat in detail, the 
present condition of the bank and the history of the year which im- 

mediately precedes it. 
49 On the 3lst day of January last I came to the bank t 

make an official examination. I was welcomed by the ee 
dent, and immediately commenced my work, taking the condition ° 
of the bank at the close of business that day. ! continued the ex- 
amination from day to day and time to time until its final conelu- 
sion—seeing, as I can now recall, only two of the directors besides 
the president, with whom I held conversation. ‘To these gentlemen 
[ spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina-. 
tion. In my report to the Government I called attention to what I 
considered defects and bad management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy: 


WASHINGTON, Feb. 19, 1881. 
GENTLEMEN: The report of an examination of your bank, made 
on the dist ult., has been received. 
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The report shows that the amount of funds in “— bank available 
for reserve at the date of the examination was $196,585.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
vold certificates, which it holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, pent 
and owning such “certific: ites within the preceding section; and, 
your bank does not belong to the clearing- house associ: ition, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 


Fhe interests of the other Boston banks, 


“as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and itis hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
In the meantime, however, | must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certific: ites above referred to eannot 
be counted as any portion of the lawful money reserve of the asso- 
clation. 

The lability of —— to the bank for money borrow a is reported 
as amounting to ,and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total habili- 

ties to a national bank of any person, company, corporation, 
50 or firm for money borrowed shall at no time exceed one-tenth 

part of its actual paid-in capital stock, and to this limit all ac- 
commodations granted by the bank should be confined. The indebted- 
ness, if still excessive, must, without uunnecessary delay, be reduced to 
at least the prescribed limit. It is stated in the report that ,who 
is Indorser upon the paper above mentioned, and also upon paper 
of , has himself borrowed from thebank. Theexaminer says 
“that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be. more widely dis- 
tributed. 

The bank is reported to be Hable to the amount of $895,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $903,500 are said to.draw interest at the rate a from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $595,512.99, the examiner says: “ Money is borrowed of 
—— bya pledge of discounted paper as collateral, and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this 
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_ Issuing of demand certificates, 


and parties securing loans in this way indorsed: the vertificates and 
pledge them as collater al, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirectly from 
other parties and banks. Of course such certificates ‘do not bear 
interest, but the bank loans its credit,and in this way a very consid- 
erable amount of the demand certificates has been issued. 1} do 
not think this system could be classified as conservative banking. 
* * * Tn atime of general business embarrassment such a system 
of extended loaning ‘night be attended with peril. There is no 
better established principle of law than that corporations ean only 
lawfully exercise such powers as are specifically conferred upon 
them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as. 
are incidental to banks allowed to do such things as are preseribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. & W. Seligman & Co. v. Charlottesville National 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States cireuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found in the 

December, 1879, number of the American Bankers’ Magazine, 
51 pages 465-469. The practice described by the examiner is 
irregular, and you are notified that it 
Must be at once discontinued. 

The amount of rediscounted paper reported —8416,512.57—is very 
large, and shows that the business of the association is too much 
extended. While the rights of national banks in ee to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the operations of 
your association will hereafter be confined to the use of the means 
legitimately at its command. 


‘Tn this connection attention is called to the provisions of sec. 5202 
United States Revised States. 
The examiner states that he criticised a large loan to , being 


fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the b: ink, and that he was 
assured that the matter would receive immediate attention. — It 
should be properly arranged if it has not been before attended t 
Please let me hear fully from you in reply to this etter at nes 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 
Very respectfully, - 
(Signed) JNO. J. KNOX, 
C omptr oller. 


To the directors of the Pacific National Bank, Boston, Mass. 
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This communication, together with the answer, was evidently read 
in whole or in part to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president | 


[In reply: 
Kreps. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 

D. C. : 

Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, 1s received and has our attention. We bee to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. Wewere aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the spirit 
of the law, and so e xempt from censure. We daily receive and pay 

large amounts in our dealings with other banks, and so have 
O2 adopted these certificates for the same reason that the other 

banks did, to save the risk and inconvenience incident to an 
almost continuous handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association 1s 
purely the result of the malevolence of two or three men, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that it is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 
law. loans have been materially reduced, and before this 
reaches you will be still more so, and in a short time will be entirely 
paid. | 
The amount to the credit of i aiadieiaten of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regule ar account with us, preferred to receive our 
certificates in place of a pass-book showing the transaction. The 
amount held by the * * was so placed by mutual agreement 
between * * * and tbe writer, believing this to be 


A more legitimate wav 


than that usually adopted, of one bank drawing upon another, and 
so making it.appear as a bank deposit, which it really was not. We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. ) 

In regard to “ loaning our eredit,” we have to say that never in a 
single instance has any stipulation: been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 
making their business of value to the bank. 
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In regard to rediscounta our position is this: We have a large 
and active list of depositors, and have, almost continually, more 
paper offered than we can do. This is well known to quite a num- 
ber of our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of our loan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 


. to the writer that: this isa more conservative method than the one 


largely in vogue among banks in this city, of borrowing daily, and 
in some cases oftener, such sums as their neighbors may have to 
spare for the moment, with a liability to be called on for repayment 
at amoment’s notice. * * * In regard to loan of fresh 
merchandise has been substituted for that withdrawn, and the loan, 


-which would be considered good without any collateral, is now com- 


plete. | 
55 Permit us to add that in many years of banking experience 
in this city our views in regard to modes and methods have 
been fully commented upon, and in consequence have received in 
some cases ridicule and in many more commendation for our con- 
servatism, which: goes to show, to our mind, that conservatism is a 
relative term, and that which would be consider ed rashness 1n some 
cases and under some circumstances would, under a different con- 
dition, be the extreme of conservatism. 
[ remain, your ob’t servant, 


(Signed) A. I. BENYON, Pres’. 


I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that al] the 
evils complained of 


Should be at once rectified, 


was considered sufficient, and, with -a confidence in the light of 
present developments not e¢ asily understood, was accepted as answer- 
ing all necessary action on the part of the’ directors, althougn a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 

On the evening of the 18th of November, alter the suspension of 


the bank, I came into it.. I found the bank in great disorder. The 


books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first I have had the hearty and earnest co- 
operation of the board of directors, many of them, although they 
have a large business of their own, having devoted their entire time 
to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 
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Its credit las been loaned in five ways, two of which are not un- 
usual. 

Ist. There have been large rediscounts of paper. The redis- 
eounts on the 3lst of January, 1881, at the time of my last exam- 
ination previous to the suspe nsion, amounted to $416,343.57 ; at the 
time of suspension, Noy. 18, 1881, they amounted to $685,579.61, an 
inerease in the nine months and a half. of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it 
54 Possesses only in its credit. 


lor instance, 1f paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Noy. 18, 1881, of $13.711. © But it 
must be reme —s that the bank takes a liability on the pay ment 
of every dollar of its rediscounts. 

[tis generally Bier that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and the in- 
dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. 

This temptation has unquestionably been one which has resulted 
in very considerable rineniiebi a large amount of-rediscounted paper 
already having gone to protest. 

The second form in which the credit of the bank has been loaned 
has Leen in vorrowing money on-discounted paper and guaranteeing 
the paper. ‘This amount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing at a 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way outstanding Noy. 18, 1881, was 
$200,000. | 

A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
main on deposit for a greater or less length of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent in- 
volves risks which, as in the ease of the bank, is 


An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposit. On the 51st of January, 1881, 
the certificates outstanding amounted to $981,975.17, and on the. 
18th of November, when the bank stopped, they agoregated $1,698,- 
916.53. The advantages supposed to be secured by the ‘bank by this 
process were very great. 

Parties taking certificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
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have had no chanee of securing loans if the money had been paid di- 
rectly from the cash. The temptation to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate’was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as the ‘y stand in the light 

to-day, they promised large amounts of poorly-secured paper, 
5d upon which greater losses may safely be calculated. Enor- 

mous amounts were loaned by this process in the few months 
immediately preceding the suspension of the bank, and loans of 
$100,000 at a time, on most questionable, if not absolutely illegal, 
collateral, and in violation of law, were made in several instances, 
and this, too, when the bank had no funds to loan. 

The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent in 
bankable funds. The practice undoubtedly grew from a small be- 
ginning, but | : 


Culminated in an enormous ageregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of such checks on New York 

r Boston as might be needed for his “day’ s business; then checks 
Ww esol be drawn by the cashier of the Pacific National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party in waiting In exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 
suspicion that there was something wrong it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- 
modation brought to the bank clearing-house funds to cancel the 
morning obligations. These New York and Boston funds passed 
regularly through the clearing house until Aug. 9, 1881, at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at might or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 

$50,000 was held back, and on Sept. 5 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advant: Ave. 

When questioned with regard to the matter the only reply which 
could be obtained was it done 
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To swell the volume of business. 
Confidence must begin somewhere. In addition to that re- 
56 posed in the president, the directors had a cashier taken from 
anecighboring bank, of good repute among those who had known 


him long and well. Upon him they relied for the management of 


the eash, and to him all these facts should have been known; but 
he, regarding the president as the supreme power, did not stop to 
criticise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks 
against which there was only the name of one man, aggregated 
$1,262,500. : 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which ease one hundred 
per centum will unquestionably be demanded of the stockholders to 
mect the deficit: the other is to vote an assessment of one hundred 
per centum, nurse the poor and doubtful debts, of which there are 
approximately $1,500,090, and thus realize the largest amount from 
the invested assets. 


The detail of losses will be given by the counsel of the board of 


directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full reliance can be placed. 
DANIEL NEEDHAM, 
National Bank Examiner in charge of Pacific National Bank. 


Address of W. J. Best. 


I wish, gentlemen, that we met under pleasanter auspices than 
those in which we assemble here to-day. It isalways an unpleasant 
task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific Natioaal Bank on Nov. 18, 1881. ‘There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet its liabilities to depositors and credit- 
ors. In ascertaining the liabilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Noy. 
18,1881. The liabilities, however, have been ascertained with the 
utmost care, and when [ give you the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

found in the vaults. I have handled, I believe, every note in 
od the bank, have examined it both as to its form and value, and 
have taken such measures as were possible, and seemed to 


wee 


ee 


f 
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me necessary, to ascertain its actual value, a reasonable time being 
allowed to convert the assets. 

The nominal value of the assets, divested of every questionable 
item, is $5,764,615.47. and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than $750,- 
QOO of claims against one man in this city, and treating as an asset 
only the sum which we know will be paid in probably to-day, but 

cert: uinly within the next forty-eight hours. , 

The liabilities consist of three classes. F irst, there is a ability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certifieates, rediscounts, and loans by banks 
and bankers to the Pacifie. The whole amount of the liabilities 
under the second head is. $5,154,592.21; the lability to stock- 
holders is $961,500, and upon circulation $450,000, making a total 
of $6,565,892.21. Deducting the estimate ‘ value of the assets from 
the li: abilities, we find an 


Apparent deficiency . 


of $1,516,155.89. Tsay “apparent” because a very considerable por- 
tion of the sum named we can offset by exchanging securities and 
discounted paper, classed by us as “doubtful,” and which do not ap- 
pear in the estimated value of the estate of the bank, for demand 
certificates and cashier’s checks now outstanding. I have traced 
mein of these transactions, I think a majority of them, and have 
come to the conclusion that we may safely assume to exchange the 
doubtful assets for the obligations of the b: ank, about $370,000, which 
would go to reduce the deficiency. As to the remainder of that de- 
ficiency, I have proposed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hundred per 
cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the stock which ‘the Vy 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not colleeted, then 
they (the directors) will have put in $150,000 of therr own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a credit of some $35,000 as margins upon loans standing in the 
hame of individuals through whom the late management of this 
bank borrowed money, the collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 
in which I have just stated. 
58 Independently of the assets, which we consider doubtful, 
there is about $750,000 of a claim, as already intimated, whic hh 
we take no notice of whatever, and which some of the best-informed 
men in Boston say is likely to yield a very considerable amount to 
the bank. The person concerned says it will all be paid as soon as 
he can get on his feet and be able to 
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teadjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that isa mere promise, and would not serve asa 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the books, I 
have come to the conclusion that, with the assessment which it 1s 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my e229 have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to ‘the extent of more than &: 500,000. as 
compared with their condition on the night of the 18th of Novem- 
ber, ISS1; that is to say, promises of individuals and corporations 
to which there is no collateral, the promise being of little or no value, 
have been strengthened by guarantees or indorsements, or by the 
putting in of good collater: il, in the sum of $500,000. There are 
other ways in which the directors have greatly improved the condi- 
tion of the bank; and if their plans should meet with your ap- 
proval, as thev have had the hearty approval and indorsement of 
the Comptroller of the Currency, [ repeat. the remark of a minute 
ago, that I see no reason why this bank may not in a short time 
resume business in a condition which can hardly fail to make the 
assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. 7 

[In this connection, as an evidence to you that everything has been 

done, thus far, that was possible 


. 59 | To secure the interests 


not only of the depositors-and ereditors, but also of the stockholders, 
[ should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in cash, 
[ think, $100,000. This, of course, will go as soon as it can be real- 
ized upon to help make good this great breach in your assets. | 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seeming unwise to regard them as worth 
anything. | 


er 
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There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. | 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 


(ueries. 

A SrockHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? 

Mr. Besr: I am not able to answer that question. [I had no con- 
nection with the bank until about the 28th of November, ten days 
after the falure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
in the name of a corporation of which [ am president amounts to 
about S8260,000 or $270,000. 

Q. Over what period does this indebtedness run ? 

Mr. Best: i think some losses. of the bank originated in transae- 
tions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 


ham. i ‘y were carried not upon the books of the bank, but in the 


head of its president and in the memorandum which the cashier 
himself “et io There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one . its debtors on Nov. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
conseque nily, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? 

Mr. Besr: That is a question I cannot answer. I have only ad- 
dressed myself to ascertaining the bank’s condition on-the 18th of 

November. | 
60 o(). That question has not, then, been looked into by you at 
all? | 

Mr. Best: No,sir; I have only addressed myself to the one date, 
Noy. 18 | 

ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. best: am ata loss to know how to answer that question. 
I am not, myself, a stockholder, Sut should the bank go on [I am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and I am hopeful—my hope being based upon such know!l- 
edge as I have been able to glean by my labors here—that before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselves raise the mon y 
for the assessment without difficulty. 
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(). I desire to know whether the cashier has not. given a_ bond, 
and, if so, for how much, and whether his securtics are good ? 

Mr. Besr: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
euted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

Q. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital? | 

Mr. Best: Perhaps it would be better for the counsel of the bank 
to answer that question, as [am only a merchant. The articles of 
association must conform to the law, and the law, I believe, is ex- 
plicit upon that point. The counsel of the bank, Mr. Stone, could 
make that matter much plainer than myself. 

A stockholder called for the reading of the provision of the articles 
of association 

lor increasing the capital stock, 

and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also sec. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscrip- 
tion book to be opened, and, if any stockholder fails to subscribe 

the directors shall determine what disposition shall be. 
6] made of the remaining new stock unsubscribed for, and from 

the directors’ records to show that $461,300 of new stock was 
subscribed for, represented either by certificates of stock actually 
issued or in receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubseribed was canceled ; that the Comptroller of the Currency 
was notified and had issued his certificate that the increase of capi- 
tal stock had been made according to law, which paper was read by 
Mr. Stone. : 

The call of the comptroller for an assessment of one hundred per 
eent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroiler of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the boaré of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. 

A running discussion ensued upon the expediency of passing the 
vote. Mr. McIntire, of East Cambridge, holding two shares, said it 
was a legal question whether the old stockholders could be assessed 
under the call; He wanted action postponed and a committee ap- 
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pointed to examine the accounts and report. He wanted to know 
whether the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and declining to take part in the eee 
ings. 

Mr. Hf{odges also thought the question should be settled whether 
the old stockholders could be assessed, and favored postponement. 

Mr. Dole spoke in the same vein. 

Several Tears spoke in favor of immediate action, among 
them J. F. C. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry o Ilyde, all agreeing that the only thing to be done was | 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “ question,’ and some impatience mani- 
fested at the delay. 

The — ‘+k vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. Ff. C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. | 


6? The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
upon all outstanding stock was carried by a practically unanimous 
vote. 

The total vote represented some $600,000, out of which only about 
$10,000 was opposed to ordering the assessment. 


Directors elected. 


The following directors were chosen by a stock vote of 4,7 (27 shares 
against eighty scattering votes: 

Lewis Coleman, of Boston : John Shepard, of Bosten.; M. Dyer, 
Jr., of Boston; M. P. Springer, of Newton; J. H. Whitaker , of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton , KE. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath ; John I. Cassidy, of Boston : John Fs llon, of Law- 
rence. é 3 

Present condition of the bank. 


The following statement of the bank’s condition Jan. 10, 1882, 
was submitted : 


} Par value. Estimated value. 
CA ee cade kms aera $12,745 68 $12,743 68 
U.S. bonds to secure circulation. -—__- 500,000 00 500,000 00 
MegeMmplon TWN... 18 beeen 3,000 OO 15,500 00 
From banks and bankers.---------- 196,049 95 (196,049 93 
Bonds, mortgages, and stocks_------ 279 500 OO 249,000 00 


7—1200 
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Par value. Estimated value. 
Pledged to International Trust Com- 
pany on account of $200,000 loan, | 
not inc luded under any other head _ $50,000 00 $50,000 OO 
Cashier’s account and eash items ---- 145,088 90 93.250 49 
Receiving teller’s items_--.----- ..-- 07,/43 02° ~ 49,058 22 
Notes and bills discounted, ete., includ- 
ing real estate mortgages and stocks 
COTTiOG O68: 1ORNE <4. nko enn 4,355,998 40 8,739,656 50 . 
Overdrafts -_--- cil iach ox cases ti 26,539 DO 10,000 O00 
Beventie sishiNne .6 5255.8 wdck wen 1,000 OO 1,000 OO 
ay G3: SOR IN ss i ee earn ce 155,000 OO 185,000 OO 
Difference between estimated and par : 
Os wide eet eae 714,894 65 
$5,764,653 47 $5,764,658 47 
ENP SP cele ose ee ee ie PD OE ee mL SARE PR 450,000 OO 
63 Deposits and creditors : 
tase “ine nt 4e-cneck =... $1,060,615 10 
B—Certificates of deposit-_.--- .---- 1,728,762 53 
C—Due banks and bankers..---_--- 1,679,189 97 
D—Rediscounts ................-.. (685,589 61 
K—Unpaid dividends ._-----------+ 435 OO 
$5,154,592 21 
Cy Satna BE Henn se te a ERE ECL EO ese Oe 961,300: 00 
Recapitulation : $6,565,892 21] 
Assets—Estimated value, as above__------------- $5,049,758 82 
PE AE So! SOLE USES” IN ee 5 Oe ee Eo OE 6,965,892 21 
Apparent Gencwney <n oo os ae ss os cacscun | Shee oO 
Margin onloansinnamesof individuals $25,000 00 
Premium on U.S. bonds about-___-_- 10,000 00. 
NN a 961,500 OO 
Directors’ gus irantee MOG cua. =I 
Doubtful assets ($714,894.6: 5). SEATS ae _ 369,833 39 


$1,516,133 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 
attended tot th: at duty, and report as follows, viz: Whole number of : 

votes cast, 0,049, representing 5,049 shares, of which 5,494 are in 
the affirm: ses and 55 in the negative. 

(Signed) J. H. BENTON, Jr. 

DWIGHT CHESTER. 

| RICHARD STONE, Jr 
| : : SAMUEL WATTS. 
| JAMES F. C. HYDE. 
Adjourned. 


J. H. WHITAKER, Secretary. 


ace 
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Record.of Directors’ Meeting. 
SATURDAY, Nov. 19, 1881. 

Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. | 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive committee to aid the bank ex: uminer in the examination of 
the security of the bank, with full power. 


Attest : : 
J. M. PETTENGILL, Cashier. 


Exuipir 11. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 


Orrice oF DantEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Street, Boston, Nov. 26, 1881. 

Sir: I have made a statement.to the directors of the Pacifie Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. Ee 

They have taken the matter of my statement. under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 

My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
Tuesday forenoon of next week. 

I do not think my investigation of yesterday and to-day has made 
the matter more hopeful. The directors, howeve r, are very hepeful, 
and I hope they may have full opportunity for deliberation. 

I was in error in my statement that Mr. Weeks was not using 
cheeks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examin: ition of the stub-books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 

examination were all apparently regular clearing checks and 
65 passed regularly and in’ amount not sufficient to attract any 

attention. At that time Mr. Weeks was unquestionably sol- 
vent, and continued so for several months afterwards ; and the first 
clearing cheek which came back to the Pacific was the 9th of Au- 
cust, 1881, for the sum of ten thousand dollars. 
~ I shall give full details of transactions and minute account of the 
condition of the bank in ny report. 2 

Very respectfully, y’r ob’t s’v’t, 


DANIEL NEEDHAM. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, ‘ 


D.C. 
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ExuHipbiT 12. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2,378. 


Examiner’s report of the condition of the Pacific “ National Bank,” 
located at weer, in the county of Suffolk, State of Massachuse its, 


at 9 o’clock a. m., March 11th, 1882. 


Lewis Coleman, president; I. C. Whitney, cashier. 


Resources: | 
Dollars. Cts. 


1; Notes'and Dilte discotinied <. 2 cen $2,486,962 64 
2. Overdraits ....- Tae che, FeV ICR PERE Oe SD OR pe RSL oD 2,184 89 
3. U.S. bonds to secure circulation ......-------- 500,000 
4. U.S. bonds to secure deposits___- -.---------- 
Gc Ay ahs a I cess aint ms eatiewide 
6. Other stocks, bonds, and mortgages_--------.- 664,672 46 
Temporary or demand idan................- 702,854 06 
7. Due from app’d reserve agents, viz... ---------- 845,202 12 
Suspense account due on assessment ---- --~--- 94,300 
8. Due from other national banks_____---.------ 36,545 74 
9. Due from State banks and bankers “Ee ae ae 
oe Ee ee ag cache eee 
11. Other real estate-__--_-__- scillanle: wees <a ieks ea eal tae 335,041 88 
a Prete Otek ws oe 
io. SAPO es Cae 
66 14. Taxes ih eta eeinh donna anim eli Kenia 
1b. Premining s60 ............. guaclte oe 
SI i i re een caus 961 93 
16. Checks and other cash items_-_~------..------ 91,141 80 
7. Exch’s for C. H., includ’g gold ch’ks____.--.--- 
18. Bills of other n: ie bauke so... ono ce 
er nen Oe I Ne nis leis whip 
20. Fractional currency (includi’e@ nickles)_-_-~_~_. 
Pe NN, Nl a ald oie oa mee 
a a cnet cine auras 3,049 68 
EN NEEL EN EEL SRLS TN OE ROT IE 
sk elie 3,876 62 
ac. iepel-tender nobes......s .. ....—- ia il io a 
te A. cert’s dep. for legal tenders ---. -.-- ei ea 
24. 5 p.e. red’n fund with Treas. SS. aes bie Seon 22,500 
20. Other funds with Treas. U. 8. a... Wu. ws... 
BO ERE Rr GAS le To ae NC eee Re EE, 


Nie aig aca ee a ee oe gs 5,999,293 82 
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Liabilities: 
Dollars. Cts. 


1. Capital stock paid in_-_--.--- Wee SAGE anc 004,300 
pe SENG a tad ed ae =, 607,000 
Be NI TIN asi ec a pe dase is eRe w 20 300,000 
i NE ee es ecg a Eee : 
©. DiC Ae ois ck. ced ek coast ieee. Se 
. SOUP OM i wsininne on siete Gotta Et ets Tae 
© REAR, oa ao ica inti se ad ce 
, ds FORAGE Dice teint a sat deka... . Se ae 
BOG FORGONE noice Beacass Se ae 9 S00 
8. Circulation received._.._....._.._--. $450,000 : 
On hand and returned_____~. Sea eee 
406,600 
9. State bank circulation outstanding -..-.2.-_--- 
Mtispense corincnies on sn ence - - 307,485 34 
BD. DIVERS RING so 50 i 435 
G7 11. Individual deposits, viz: , 
Subieel to CRGGE ok ce. Sn hee el 986,380 67 
ne CPU Be i haces... JIG ee ae 
SUED COPTER ooo eo ect nee eee -—- 
CONG WINE ono eck os a ee 
NO I a i a desi ala aa alm 
bz. Uniled Gistes Ggenosite... 4... ..-...2---- 
: 13. Deposits of U.S. disbursing officers. —_- se 
2S, 4706 0 ORO DANES once 2... 929 817 5] 
15. Due to State banks and bankers______-- -...-_. 
16. Notes and _ bills rediscounted - ei seit dee. asa. o 382,895 99 
a. ee Rg cicniiscig eae RN nutes ea oe 509,701 32 
NII os ses scan esate facades ola ee ee Kati 18,130 27 
WOE es alae eas aie ieee: $5,999,293 - 82 
Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U. 8.) 
Date of last dividend, July 1, ’81; amount, $15,000; carried to | 
surplus, $14,259.48. | | 
Loans and Discounts. | 
On paper with two or more individual or firm names_ $1,733,836 98 
On single-name paper (one person or firm) without | 
Oley SOGUITY 2... 2 en ew ee ee . 162,770 85 | 
On mortgages and other real estate security_—-_-___- | 
On U.S. bonds, payable on demand-__ ..-__ .--__- 3 | 
On other stocks, bonds, ete., payable on dem: ind .__- 762,708 88 | 
ee OE ORNS ok a a ee ko wn Ret Sener 180,499 99 | 
Included in the above are— 
sad debts, as defined in section 5204 of the Revised | 
Statutes of the U.S.---- aici Sidaaiclk Shae apn ee 3,612 84 
Other suspended and overdue paper_----..----- ... -- 777,619 84 


Liabilities of directors (individual and firm) as pay- 


eS: LER TAO PE a Re Te 101,607 33 
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68 Loans exceeding the limit prescribed by section 5200 of the 
Revised Statutes of the U.S., viz: 


Consist of two items, to wit: 
John Steward-_.------ oe SO ea eR NS AEE EE $100,000 
H. M. Jewett ..-- - DESEO ohct ee SE eUIrICeee!  l: 100,000 


General Remarks. 
Bills payable consist of memoranda given to the Central National 
Bank, to wit: 
$19,701.32, payable six months from January 1st, 1882. 
$400,000, payable one year from January Ist, 1882, at four per 
cent. interest. 

70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
ae rest, with bonds as collateral, pay: able at the option of the bank. 
The cheeks drawn on the Ehot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which [ had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully explained 
in my correspondence with the directors, a copy of which is em- 
braced in this report. 

Bank accounts all verified in accordance with the requirements 
of the Department. 


Cash items eonsist of the following. to wit: 
=> 3 


Peactonal Dill ANG CHPTONCY 2 206 cok sok cee ndecece 1 60 
Memorandum for interest due from Edward Crane for 

I i ae er so ell cl alo alms onie UNS 249% 08 

Memorandum for. check, W. J. Best......-...._-_-_-- 2.500 
Memorandum checks, E. M. Fowle....-.-.......-.--- 2.875 03 
Memorandum check, fF. #. Bryant. ....<...-....s.<.. . 2Al 73 

Cary Gri; Eases A I. i oe ee a. 19,300 

Cash check, Shepard, Norwell & Co.__-.-.- - insiok leaden 19,000 
Cash check, Lewis Coleman_-_-----~.- PRI ERNIE 968 50 

G9 Check on Pacific Nat’l Bank, W.S. Denney, treas. 7,000 

“good on opening, J. V. Fletcher & Co.____- 10,000 

Check, good on opening, C. E. Morrison_--------~-=-- 5,000 

> SONS IIE REIN ices teed dir stars ered rly on me nent 1,000 

. “s Ss a a eee laure ewes 100 

ie . SN ee ek di 5,000 
Cash paid on W. P. H. note, Wim. P. a... 5,109 17 

I i cia ee cciuchiesbnaneaeek 245 
So Raabe ORE TA Tig SPM eke ee St eh Pea CO OTT 3 69 


91,141 80 


Memorandum checks are said by the president to be good. 
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Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been endorsed by the Pacific National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. ‘oleman. Check on Pacific by W.8. Denney, 
treasurer, is drawn against a balance on the books of this bank. 


Other stocks, bonds, and mortgages consist of the following items: 
Date of deed. 


Nantasket Company bonds -_.----------| 115,000 
Framingham & Lowell R. R. bonds--.--- 4,000 
PPO W, CEO e We Ae Bo win jen meen 64,000. 
Nantasnet (0. seen ce... 00. . s- cos s+ 2,000 
wea Nese orgie = B. & Q. bonds. 100,000 
Five CentSavings Bank ) Lent. 2 12.000 
Home Savings Bank, Marcus note secured 
by mortgage DN ERIE NOG Gey tr Pare 22,109 17 Jan. 25, ’81. 
Nathaniel M. Jewett, mortgage of real es- 
a. 2 ee eer ners 100,000 Oct. 7, 751. 
Thos. Lord & H. G. Parker, trustee note se- 
cured by mortg. of real estate ~-_- ~~ .-- 58,450 52° Nov. 17,81. 
IX. M. Fowle, trustee mortgage of 
NN encased ss ini Ss cate 4.500 
And houses at O. 8. .-.----.---- 1,537 17 6,037 77 May 28,’79. 
Mortgage of German Lutheran chureh 30.000 M’e’h 8, ’82. 
70 ~~ Ellenville Gas Light Co. bond, 500 
CN SoG SERER GES ~_PSSIPERE LST ere eae 400 
Lebanon Spring R. R. Co.’s bond (rece’v. 
he i tS 15,000 


927,647 46 
Clark Insulated Wire Co., 1,401 sh’s, par 


I i eee 39,025 
Danville & Ohio R. R. bonds.___-_-...-- 5,000 
Utah & Pleasant Valley R. R.----------- 99,000 


664,672 46 


The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law to protect the bank against loss by 
paper held by the bank. 

Upon these several securities, if a sale abicube be forced, there 
‘ would be a very considerable loss. ‘To this fact in my letter, a copy 
of which is herein given, as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,483.54, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 


ics ain sata stn allel teas ks Retain igen 
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Other real estate consists of the following items: 


Amount. Date of Deed. 
Deed of land in East Boston_---- 4,500 April 4th, 1881. 
‘ POTN oe es 10,000 Nov. Sth, 1881. 
‘ “from A. A. Marcus — 10,000 Oct 21, 1881. 
“ “ Taunton Savings B’k 7,500 Deed to come. 
Real estate, Commonwealth ave- 
WING cn re dian Sele ees snaiee tie 137,000 M’ch 11, 1882. 
Real estate Mystic avenue------- 14,276 97 Feb. 20, 1878. 
Winthrop__...._.-... 2,164 91 Sept. Ist,.1881. 
Whitney property---- 15,000 Deed in transit. 
Wim. Bassett, ..-.. ..- dee Ocean Spray. 


July 25, 7°79. 


Real estate, Camden & Tremont 


' PRM. 5b iciaehiekviiecikinibewn ~ £SIIOO Dee. G, 1SS81. 
71 Real estate, Albion, Clifton- | 
dale, Purchase Sts._--.- 158,500 Jan. 20, M’eh 24, ’S1. 
Real estate, Chas. Hurlburt, Dale 
er ile apie: De. >. Ree Saae. 
Real estate, Hotel St. Leonard __- 45,000 M’ch 7, 1882. 
: “ — Commonwealth Hotel, 50,000 e £3, £60u. 


000,041 88 

This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. 3 | 

It is impossible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. | | 

Paper classified “Bad debts,” 5,612.84, consists of several items 
which should be charged off. 

Paper classified “Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, | have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 
tion, and, as will be seen by the reply of the board of directors, 
which reply is also made a part of this report, the directors accept 
the responsibility of again opening the doors of the bank for busi- 
ness. 

Before concluding my examination of this bank I addressed a 
letter to the. board of directors, of which the following is a copy: 

To the directors of the Pacific National Bank: 

GENTLEMEN: You are in session to consider the most important 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 
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sults. Upon your action to-day must rest largely the reopening of 
the bank, or the passing of its assets into the h: ands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely. neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 

To-day the question is put to you, Is the bank now solvent? 

72 Can it be rehabilitated and placed with the other solvent 

banking institutions of Boston and enter safely into the legiti- 

mate competition for a legitimate business and have the result 
crowned with success ? 

You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
ereat total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional seeurity, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every Instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 

clusion, as I unde stand, in every case which has been made a matter 
of record. 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to weigh 
fully the certainty of the labilities and the uncertainty of assets, 
which depend upon human life, a varied market, and a healthy and 
successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and eighty- 
one thousand dollars, some sixty-eight thousand dollars of which has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most of which could not find a re: ady market at prices very con- 
siderably below the individual and aggregate values at which they 
stand in the bank’s assets. 

I must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 
are to largely meet the labilities which vou assume of payments on 
eall, and in four, eight, and twelve months, trom January Ist, 1882. 

I must remind you of the real estate depending for its disposition 
upon a variable market. | 

I must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 

‘apital has not yet been paid in. 

[ must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Eliot National Bank, 
and which did not appear upon the books of the Pacific National 
charged in the Eliot National Bank account. 

I am aware that the outstanding checks are prima nah ie evidence 
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f the indebtedness of the bank, and I am also aware that they were 
grouped with checks recognized in all hands as bona fide in- 
Vo debtedness of the Pacific National in a final adjustment 
of the unsecured checks held by the Pacific National against 
T. C. Weeks, who, otherwise, by this settlement, seemed power less to 
contribute anything in liquidation of his debt. 

With this review of the principal features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank I ask you careful and mature action, keeping constantly 
in mind your duties to the ereditors and stockholders of the bank 
and the creat publie, who will, of right, discuss the result of your 
action. 

Very respectfully, DANIEL NEEDHAM, 
Natl Bank Examiner. 


To which the directors returned a reply, of which the following 
is a copy: 

Boston, March 11th, 1882. 
To Daniel Needham, hisq., national bank examiner. 

Sir: Your letter of this date has been read and carefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 
of this bank face to face, and have formed an opinion of the char- 
acter and responsibility of the men. We have weighed carefully 
the great aggregate of Habilities, and are impressed with the re- 
sponsibility we assume when we decide that the doors of the bank 
can yt be opened for business and its obligations met as they 
have been arranged with a very large proportion of the creditors. 
It has been by careful consideration that the Hability of the bank 
on the two checks held by the Central National Bank, aggregating 
three hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a hability hereafter to be contested in 
the court s, involving large expense and uncertain results at the best. 

In view of all the facts in the ease, and of our most careful and 
protracted examin: oo we decide that the assets of the bank are 
tully equal to its liabilities, and are not only willing but desireus of 
taking the responsibility which the reopening of the bank’s doors 
for business imposes upon us. 

In behalf of the board: 

Respectfully, LEWIS COLEMAN, Pres’t. 
DANIEL NEEDHAM, 
Examiner. 


To the Comptroller of the Currency, Washington, D. C. 


oe ON R gieear 
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Letter, W. J. Best to Comptroller, March 14, 1882. 
WasHinaton, D. C., March 13, 1882. 
Hon. John Jay Knox, comptroller, ete. : 

Sir: Referring to our interview of yesterday, concerning the 
Pacific National Bank, I beg to submit a brief statement as to cer- 
tain assets, of the value of which you desired more particular in- 
formation than had been furnished by Col. Needham, national bank 

examiner. 

Under the head of “ ather stocks ee bonds and mortgages,” the 


bank holds— 


Nastesket company lem@e... .5 nc ee es on 125,000 
Nantasket company stock -_..--.~-+- icc piiedweecnme mee 64,000 
ion @.P. V. K. 3b. DOME boss see & 99 OOO 


These items aggregate $228,000, and are now worth only about 
7) % of their face value; but, as an asset, I feel justified in saving 
that they are worth par. The transactions through which they came 
into the bank are well known, and I have excellent reasons for stat- 
ing that the persons who placed them in the bank can be compelled 
and will shortly find it to their interest to take them out again at 
the cost price of $288,000. 

The bonds of the Ir ramingham and Lowell R. R., the Danville & 
Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs R. 
R. receiver's certificates, together amounting to $122,000, are good, 
interest-paying securities, Which could re: adily be sold at 85 %, even 
in the present depressed state of all railro: id stocks. They cost the 
bank Saale in the opinion of persons well informed, will cre 
long sell at that price, or even higher. | 

Of the Clark Insulated Wire Co. stock, $35,0: 25, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part. settlement of 

the indebtedness of an insolvent corporation. 
70 The “bonds and mortgages” foot up $217,247.46, and on 

this large sum the loss will probably not exceed $1,500, which 
may be sustained on the $6,037.77 mortgage in the name of E. M. 
Fowle, trustee. The item of $22,759.17 will be offset by an aan 
amount in our own demand certificates, now held by the Home Sav- 
ings Bank. This settlement was arranged previous to my leaving 
Boston last Saturday. The rest of the “list are amply secured, and 
will doubtless be converted into cash or first-class stocks within a 
few months. hs 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. T he C ommonwealth avenue lands, the Common wealth Hotel, 
and the estate at Camden and Tremont Sts., aggregating $202,000, 
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are not rated at their full market value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 

estate amounts to $71, 764.91, on which I anticipate a loss of about 
39 25,000. 

As to the “ notes and bills discounted,” I would say that each piece 
of paper and everything in the shape of collateral have been gone 
over several times by the directors, and that they did not hesitate to 
assume the responsibility put upon them by Col. Needham in the 
letter which he addressed them on the 11th inst. and made a part of 
his report. The large amount of “ past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
paints are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured 
by oll iteral or indorsements sufficient to cover the whole amount 
due the bank. 

_A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. — It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 

energetic, management is required in dealing with this por- 
76 tion of the assets, and you may rest assured that nothing will 
be left undone to insure.the most satisfactory results. 

The “surplus fund” and “ profit and loss” amount to $318,291.44, 
and this sum the directors believe ample to cover every possible loss 
in realizing upon the estate. In this opinion [ fully concur and will 
do all in my power to make it good. 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. The work already done 
entities the directors to the confidence of the Department and the re- 
spect of every one In any way interested in the bank. Beside reduc- 
ing the liabilities nearly ~~ 000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $13,000 in cash; now 
it has nearly $1,000 000, and the amount is steadily Increasing. 

The surplus that is shown in the bank examiner’s report of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 
against him $857,500. Notwithstanding the release he declares that 
he can and will vet pay to the last penny, and there are many con- 
servative bankers, capit: lists, and merchants in Boston who believe 
that he will do so. 

Once before he failed, got his discharge in bankruptey, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
char: acter—bright, clever, and a bold operator; a man whom it is 
difficult to keep dow n, much less suppress, and who, I believe, would 
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rather have men say of him that he paid his debts than that he was 


worth millions. From all that I know of him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 


his indebtedness to the bank. 


[ shall lay a copy of this letter before the directors on my return | 


to Boston, and will have them indorse it or send you a similar letter 
over their individual signatures; meantime you may treat it 
Vd as fully authorized under the general powers conferred upon 
me by the vote passed at their meeting last Saturday, a certi- 
fied copy of which I herewith file. | 
I have the honor to remain, ete., respectfully, your ob’t serv’t, 


W. J. BEST. 


Paciric NATIONAL BANK, 
. Boston, March 21, 1832. 
According to our best knowledge and belief, we think the within 
statement. Is correct. 
LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARSH. 
MICAH. DYER, Jr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
Nov. 18, 1881 : 


UNE WE SIND 5 ik 5 Se no de een 1,062,540 10 
ee BE | Sa ee eee RenE aA ts ee Se 1,728,762 53 
Banks and bankers: 

COMIN oS os Sener ee tiniin ae nce we 1,815,986 36 
howard Nat'l Bank. 2. 2c. «.~~ i... ROS 
ie, Savings BAR’... seadswccds xx 90,000 OO 

— $1,975,936 36 
DON IN ii 5 o8k Se a  D eha isa ei eo ence Ss 685,589 GL 


a 


$5,452,828 60 


March 11, 1882: 


Pitnect 0 Cheek... a6 6 ao sue 986,380 67 
Demand certificates.-__._._-----.---. 1,475,941 62 
Batiks and bankers. ...5466<o.. s45 929,817 51 


Bills payable: 


Cent. Nat’] Bank.-----419,701 32 | 
5 ¢. Savings Bank—. 90,000 OO 909,701 32 
78 Rediscounts ....cncseanec ec | OE OO | 
| 284,737 11 
Actual reduction in Habilities.——-- ECO Gee ee 1,168,091 AY 
Liabilities as above---- .--- ei pererec Ren rac enee ee amen ~ 4,284,737 11 


idle neg Kall 
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Extensions to March 11-_-.-----.. 2,648,267 00 
Do. likely to be secured before the 
TA PORWEIOE ainaie cicada Vines = 153,733 00> 


Demand certificates carried to sus- 
pense ac. by direction of Col. 
En CN Ren RG ec) re tat in eee 367,485 OO 
. — 3,167,483 00 


Ne ete 1) SUE Sy Re a ee a RO OPER ROSE EERE 1,117,254 11 


Deduct rediscounts, which it is believed will be paid 


ah Sa es io ae res oes 082,895 99 


Amount to be provided on resumption .--------- $794,998 12 
sth: MCCAY BYR IIONE Wooo on i ee bee 954,259 


Surplus in eash, after paying every obligation not 
ext cea ip To iw ce atc ed ZA9S 77 


Kxuipir 14. 


Pacitric NATIONAL BANK, 
105 DEVONSHIRE STREET, Boston, 
| January ‘ 2nd, 1882. ) 
We, the undersigned, creditors of the Pacific National Bank of 
Boston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 
hereby, for ourselves and our heirs, executors we administrators, 
respec fully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will oun hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight inonths from January Ist, 
1882; one-third thereof to be paid in twelve months from 
79 January Ist, 1882; interest on each instalment to be paid there- 
with at the rate of four per cent. per annum; the bank to 
have the right to anticipate any or all of said instalments. 
In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty-two. 


Exurpit 15. 


Tue Pactric NATIONAL BANK, 
7 Boston, March 16, 1882. 
To our depositors : 

By vote of the directors and the approval of the Comptroller of 
the Currency the bank will reopen for businesson Saturday, the 18th. 
Every effort has been made to put the bank again into a ‘sound and 
solvent condition, and the stockholders have been called upon to pay 
an assessment of 100 per cent. on their stocx, thus making the de- 
positors’ balances secure and available. The bank will be run on 
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strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
| LEWIS COLEMAN, President. 
kK. C. WHITNEY, Cashier. 

Exarpir 16. 

— (2373. | 
Lewis Coleman, president. | EK. C. Whitney, cashier. - 


Tue. Pactric NATIONAL BANK, 
Boston, April 21, 1882. 


No. 105 Devonshire St., directly opposite post office. 


f 

In December last a notice was received from the Comptroller of 

the Currency, of which the following is a copy: i 

, 

SO TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 

WASHINGTON, Dee. 16, 1881. 

To the Pacific National Bank, of Boston, Massachusetts : | 

- The entire capital stock of the Pacific National Bank, of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 


three hundred ($961,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 


eoartpboorres 


vised Statutes of the United States, to. pay the deficiency in its eapi- i 
tal stock by an assessment of one hundred (100) per cent. upon its | 
shareholders, pro rata, for the amount of capital stock held by each, f 
and that, if such deficiency shall not be paid and .said bank shall t 
refuse to go into liquidation, as provided by law, for three months :| 
after this notice shall have been received by it, a receiver may be fi 
appointed to close up the business of the association, according to f 
the provisions of section 5254 of the Revised Statutes of the United i 
States. : : 
In testimony whereof I have hereto subscribed my name and | 
caused my seal of office to be affixed to these presents, at the Treas- f 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. D. 1881. » ‘ 
[SEAL. | JNO. JAY. KNOX, ‘ 


Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
at the annual meeting of the stockholders held Jan. 10, 1582: 


Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16,1881, there be, and hereby is, laid an assess- 
ment of 100 per cent. upon the shareholders of the Pacific National 
Bank, of Boston, Mass., pro rata, for the amount of capital stock of 
said bank held by each shareholder. | \ 
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Voted, That the board of directors notify each shareholder of said 
assessment and eolleet the same forthwith. 


More than three months having elapsed since you were notified of 
said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty-first (61) day of May, 1882. 

. E. C. WHITNEY, Cashier. 


S1 ExHtpit 17. 


Lewis Coleman, president. 
Paciric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
Boston, Jan. 2, 1882. 
‘A meeting of the directors of the Pacific National Bank was held 
at their rooms this day, when the following votes were adoptea 
unanimously: 1 

“Voted, That in the opinion of said directors. an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. 

“Voted, That depositors and creditors be requested to sign the 
following agreement, and return the same to the bank on or before 
the 10th inst.” 

The agreement (Exhibit 14) referred to in the last vote is herewith 
enclosed. It is very important that you sign and return it to me as 
soon as possible. The assets of the bank consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It would, therefore, be unwise to attempt to re- 
sume at an early date unless the creditors generally agree to the 
extension now asked. Waiting your reply, 

Respectfully, &e., LEWIS COLEMAN, Pres't. 


Deposition of Richard Stone. 
1 
Boston, Oct. 17, 18584. 


Direct examination by A. P. Goutn, Esq., of counsel for com- 
plainant: 

Int. 1. Please state your name, residence, and occupation. 

Ans. Richard Stone; Boston, Mass.; counsellor-at-law. 

Int. 2. Please state whether you were counsel for the Pacific Na- 
tional Bank during its suspension, from Nov. 18, 1881, to and inelud- 
ing the time of the annual meeting, Jan. 10, 1882. 

Ans. | was counsel for the Pacific National Bank in Boston from 
a few days after its suspension in November, 1884, to and including 
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theannual meeting, Jan. 10,1882, and for some time afterwards. 


82 Int. 5. Were you present at the meeting of the board of 


directors December, 1881, at which the vote was passed can- 

ecling $58,700 of the stock which had been voted Sept. 18, 1881? 

Ans. Iwas present at a meeting of the board of directors at which 
a vote was passed, to which I suppose you refer in your question. I 
do not remember the exact date. I remember that I drafted the 
vote, and that it was passed while I was present. - : 

Int. 4. Have you a copy of that vote now in your hands incorpo- 
rated into the statement of facts in this case? | 

Ans. Yes. : 

Int. 5. Please state whether prior to the passage of that vote, as a 
representative of the bank, you had an interview with Comptroller 


Kknox at Washington in respect to the amount of capital stock of 


the bank, and, if so, whether you then informed him, if he did not 
know it before that a vote had been passed in September previous, 
increasing the eapital to $1,000,000, and that the full amount of the 
inerease had not been prescribed or paid in, and siate the facts 
about the interview. | 

(Objected to.) 


Ans. At the request of the directors of the bank I went to Washing- 
ton in December, 1881, before the vote referred to in the question was 
passed, and had an interview with Comptroller Knox in relation to 
the affairs of the bank. Mr. March, one of the directors, and Mr. Wil- 
liam J. Best were present and took part in the conversation. The fact 
that a vote had been passed in September previous to increase the 
capital toa million dollars,and that the full amount of that increase 
had not, in fact, been subscribed for or paid in when the bank sus- 
pended in November, was talked over in that conversation. Whether 
[ mentioned it or one of the gentlemen present I cannot state. I 
discussed with the comptroller the question as to what should. be 
done in view of those faets, and as to what should be regarded as 


the capital of the bank, and the conclusion of the matter was that 


such a vote as this of Dee. 15, 1881, should be passed by the direct- 
ors; that the comptroller should then be notified that the capital 
had been increased by the sum which had in faet been paid in, and 
that he should thereupon issue his certificate of increase to the bank 


to that amount. He expressed his approval of that course. ° 


83 Int. 6. Was the vote outlined during that interview, or the 
substance of it agreed to in your interview with the comp- 
troller ? | , ' 


Ans. The substance of it was approved by the comptroller, but no 
draft of it was made at the time, nor until subsequently. 

Int. 7. Did you report to the board of directors your interview 
with the comptroller, and inform them that the course which was 
adopted was approved by him, before the vote was passed ? 

Ans. I did. wae 

(The evidence given by Mr. Stone is objected to by defendant’s 
counsel as incompetent, and it is agreed that this objection 1s to 
have the same effect as if entered in connection with each question.) 

9—1200 | | 
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Cross-examination by A. A. Ranney, Esq., of counsel for de- 
fendant: 


Cross-int. 8. When you went in to act as attorney of the bank and 
examined about the increase of stoek did you find a subscription 
paper or papers, or whether there had been one opened and signed, 
or how the matter then stood ? 

(Objected to as calling for secondary evidence.) | 

Ans. I found that there had not been any subscription paper 
opened or signed. I was informed by the cashier, whom I ques- 
tioned on the subject, that he first sent out notices to the stock- 
holders, notifying them of the vote to increase and of their right to 
take new stock, share for share, and stating the time within which 
payment must be made; that subsequently, as parties came in and 
notified him that they would take new stock, he received payment 
from them and gave them receipts therefor, telling them orally that 
he would fill out certificates of stock as he had time, and they could 
call later and get them; that he entered the names of such stock- 
jholders and the amounts paid by them on a small book which he 
kept for that purpose, and from that book he told me how much 
had been paid in in all. That I understood was the whole method 
of the transaction. 7 

(Complainant objects to the declarations of the cashier and to all 
hearsay evidence in the answer.) | 


| RICHARD STONE. 
Attest: JOHN G. STETSON, Lzaminer. 


84 Lvidence for Defendant, taken Pursuant to the Sixty-Seventh Rule 
of the Supreme Court of the United States, in hiquity, as amended, 
hefore me, John G. Stetson, Examiner. 


Present: A. P. Gould, Esq., and Benjamin N. Johnson, Esq., of 
counsel for complainant; A. A. Ranney, Esq., of counsel for de- 
fendant. 

Deposition of Linus M. Price. 
Boston, Oct. 17, 1884. 


Direct examination by A. A. Ranney, Esq., of counsel for 
defendant: 
Int. 1. Please state your name and if you are the defendant in 
this cause. 
Ans. Linus M. Price; I am. 
Int. 2. Please state what was the amount of paper which, at the 
time of resumption, the bank had out under rediscount. 
Ans. $854,321.13. 
int. 6. State what the amount of rediscounted paper was at the 
time of the final failure, on May 20, 1882. | 
Ans. $059,481.85. | 
Int.4. Please state what you mean by rediscounted paper. 
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Ans. I mean paper which the bank owned or discounted and sold 
with bank’s indorsement. 

Int. 5. Was this paper passed by the Pacific Bank to individuals 
or to je banks ? 

Ans. Gener: lly to other banks. 

Int. 6. I understand you to mean, as an illustration, that the bank 
made loans to customers, taking paper in a discount loan,.and they 
got the same notes discounted at other banks with. the indorsement 

of the Pacific Bank ; am I correct ? 
85 “sg You are. 
Int. 7. Have all of hie rediscounted notes or papers been 
paid? If not, -_ at proportion of them are still anpaid ? 

Ans. Sev enty -five thousand dollars ($75,000) are still unpaid. 

Int. 8. Have they matured since you were appointed receiver, or 
were they notes on time which have not yet expired ? 

Ans. They have all matured, and a part of them have been re- 
newed from time to time with the consent of the receiver, so that 
they remain a liability of the bank. | 

Int. 9. Can you judge whether they are good or bad, and what 
proportion of them are bad ? : 

Ans. My last estimate was that $60,000 of this rediscounted paper 
would never be paid. 

Int. 10. Will you please state whether the assessment laid on Jan. 
10, 1882, had all been paid in when the bank resumed? If not, 
what amount had been paid in and what remained unpaid ? 

Ans. The assessment was not all paid in before the resumption of 
March 18, 1882. The amount paid in before March 18 was $648,700. 
The amount paid after resumption was $99,100. 

Int. 11. Hadthe assessments been all pe ud in when the bank finally 
failed, May 20, 1882? 

Ans. They had not ; $218,500 of the assessment of $901, 300 had 
not been paid in May 20, 1882. 

Int. 12. When the bank resumed what was done with the amount 
of the assessment paid in? 

Ans. It went into the general business of the bank, the general 
ussets of the bank. 

Int. 15. Was there any distinction made as to that money and 
the way it was treated from the other assets of the bank? 

Ans. No. 

Int. 14. The moneys of the bank which they had when they re- 
sumed and the money which they received afterwards were paid out 
how ? 

Ans. It was used to pay de are , ‘expe nses, interest. 

Int. 15. State whether the first instalment of the extended paper 
which fell due in May, 1882, was all paid. I refer to the extension 

under paper dated Jan. 2, 1882. 
86 = Ans. A large part was paid. In a number of cases the 
amount due on extension was left on deposit at the request of 
the bank officers, and in some cases depositors who were dealing with 
the bank daily paid no attention to the extension. 
Int. 16. Since you have been receiver have you been able to col- 


68 THE CHARLESTOWN FIVE-CENT SAVINGS BANK VS. 


lect any of the voluntary assessment which remained unpaid when 
you took charge of the bank ? 
Ans. I have not. 


Int. 17. Will you ate from the stock ledger what transfers of 


shares of the capital stock of the bank were m: ade after the bank re- 


sumed and before the final failure ? 
Ans. I will furnish such st itement. to be marked “ Exhibit ¢ ‘apital 


Stock Transfer Statement.” 


Int. 18. Will you state in an exhibit to be annexed the amount of 


deposits in the Pacific National Bank made by other banks between 
March 18, 1882, and May 20,1582? 


Ans. i will, in statement to be marked “ Exhibit Statement of 


Deposits made by Banks,” ete. 

Int. 19. On May 20, 1882, when you took possession of the assets 
of the bank, had all the depositors named or stated in the last exhibit 
been paid the amount due them when the bank finally failed ? 

Ans. They had not. 

Tnt. 20. Will you state whether after the bank resumed, and 
before May 20, 1882, the bank had paid the expenses incident. to 
the business since the first suspension and during the period of re- 
are 

Ans. The bank paid incidental expenses between March 15 and 
May 20, 1882, of $5,777.95. How much was paid for such expenses 
before March 18, 1882, I am unable to state, except as to the amount 
paid Mr. Best for his services, which was $12,000, of which $5,000 
was in cash and $7,000 in stock of the Pacific National Bank. 

Int. 21. Do you know whether Daniel Needham was paid any- 
thing for his services by the bank ? 

Ans. He was, but I don’t recall the amount. Upon reflection 
I wish to say that it may have been $5,500 that was paid Mr. 
Best in cash, instead of $5,000, as I stated in answer to the last ques- 

tion. 
87 Int. 22. Can you state the amount of the indebtedness 
which was not extended under the agreement of Jan. 2, 1882? 
Ans. The total amount of indebtedness to individual depositors 


and banks March 18, 1882, was $3,261,976.75. The aggregate of 


extensions found by me in the bank is $2,104,931. D5, leaving 
$1,157,045.49 apparently not extended. | 
Int. 28. State whether, after the bank resumed business, March, 
1882, it paid any creditors in full who did not extend. 
Ans. Some were paid in full. 
Int. 24. Can you determine how much, or about how much, was 
paid out to creditors who did not extend after the bank resumed ? 
Ans. I cannot. 


Cross-examination by A. P. Goutp, Esq., of counsel for com- 
plainant: 

Cross-int. 25. Was not a large portion of the paper mentioned in 
vour answer to Int. 2, amounting to $304,521.13, renewed between 
March 18 and May 20, 1882? 

Ans. A large amount was doubtless renewed. 


ee 


Ce ee 
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Cross-int. 26. You mean that they were renewals of paper which: 
the bank had out under rediscount before March 18, do you not? 
Ans. | mean to say that a large part of the rediseounts repre- 


~ sented by the figures I have given, $354,321.13, was unpaid at ma- 


turity, taken up by the Pacific Bank, and renewed by the makers; 
but I do not mean tosay that the identieal paper, or paper made by 
the same parties, was again rediscounted at the banks that had pre- 
viously held the paper; in other words, when they were renewals 
the new paper was put in different banks. 

(Answer objected to by counsel for complainant as not responsive.) 


Cross-int. 27. Were there any losses on new loans made by the 
Pacific Bank between March 18 and May 20, 1882? 

Ans. There were none. ; 

Cross-int. 28. Please state, if you have it before you, the exact 
amount of the indebtedness of the bank when you took possession. 

Ans. The amount was $2,470,556.76: 

Cross-int. 29. You say in answer to Int. 19 that all the de- 

SS posits stated in your exhibit annexed to your answer to Int. | 

1S had not been paid May 20, 1882. Do you know what pro- 
portion of them had been paid? 

Ans. I referred in that answer to the balance due to banks March 
18, 1582, and not to the deposits made later by banks. As to the 
latter, | have no present information. I wish to make a correction 
in my answer to Int. 19. I understood the question then asked me 
to refer to balances due to banks at the time of resumption, March 
18, 1882, and not to those mentioned in the schedule annexed to 
lint. 18. 


Adjourned. 7 
Oct. 18, 1884. 

Cross-int. 380. Are you able to state what parties hold the $75,000 
of unpaid notes which were rediscounted ? 

Ans. My books will show; I cannot state without referring to 
them. eis : 

Cross-int. 81. Can you state what parties held those notes, March 
18, 1882, or the notes which were given in renewal of the $75,000 
unpaid ? 

Ans. I cannot. 

Cross-int. 32. Please state the amount of cash or cash items that 
wasin the bank March 18, 1882, as near as. you can. 

Ans. I find on book entitled state of the bank No. 2 that the cash 
and cash items and balanees due from other banks on March 18, 
1882, aggregated $859,767.50. 


(Competency of the testimony which gives the contents of the 
books of the bank is not objected to.) | 


LINUS M. PRICE. 
Attest : oe JOHN G. STETSON, Examiner. 
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90 Lehibit Capital Stock Transfer Statement. J. GS. Ex’r 


Transfers of stock of Pacific National Bank from November 18, 1881 
to May 20, 1882. 


| ; 
| S 
Date. | Transferred by — | Transferred to— ~ 
é 
1882. | 
Feb. .13 | Ellen L. Frost... ...: -.....} George 8. Trowbridge... ......... ..... | 10 
bo: | Ben iy Fret. no | BS tes, I ne a 10 
[Ss | Lew Colomsn...... ....) Abner Cohn... es ae 100 
18) ) Emma Lewis Coleman - FR ep RMON cman eR ee er At HO 
23 B. F. Davee Tas Se ne Vay Mat Ol EEN See ere in 
Mar. 18.{ Lewis Coleman. —..... .... | bateee G@. Bateliek.. 2 cn Cee Hv 
20 B. W. Oolpurn«a...i.. ...| Geo. B. Talbot, G6 MOT hii hha oka eek 16 
23 | Dustin Lancey..-_-._-.-_-| Newton Sav ne peek. a6 Con: ... 5 3. ; 10 
25 | Louisa A. Lancey..--. --.| Newton Savings Bank, as coll. ig TO 
25 | Home Nat. Bank_.-_.-.-.| Newton Savings Bank, as coll. 02... - 20 
23 | N. B. Johnson... ... _.....| Newton Savings Bank, as coll. ___. .__.} 20) 
25 | John P. ps aR ig ie mr a a ee Bae 20 
eth ee POON oo sci, tl alee inc pacteaanintg, san eke 10 
27 | Wm. J. Be - Pere eS ee ee andsinh comelaie 10 
ae te tee ae ee Sk Segoe rere lO 
Ap’l 4) Edmund Daniels_-_-. . OO Fee Rn RE PMU ae Es 10 
. 41} Matilda S. Phelps ........| Timothy Remick-_~-~- RS pees eats te 10 
(‘Ce te Sete ee ee. a 20 
FE Mk TOMI wala ee as as I CR fh he 2 2 19) 
8 | Elise K. Goodnow. Ea eel eer ge See eam Nai a aun LO 
8 | W. Kk. LO : gene eae cna aS BAS) GONE canon cee etn palpi ior aes 5 
8 | W. R. Lisle aos sina: arantedipeabiasb all John A. Remick... —~.. AS ee aa 10 
8 Will. Aspinwall, trus tee. _- W orcester County Inst. for Savings, as HO 
| eoll, 
is | Bh. B.e ampbell Fe ae ce, I A 70 
19 Martha L. B. Stedd: rd - es SUES ee eee 5 
20 | Sophia H. Langdon.....,.) Gee. i, Treadwell... ........ ..s- 5 
26 | Fanny P. Treadwell ........| Geo, is. Treadwell. .... :........ <i... 5 
May 4; Mary KE. Williams.._. ....| Wm. J. Beat, trustee... ..... .- ae 10 
Bt ES, is OR woe Se) 6 MU I~ a SOUR Rh 10 
4 Martha G. Woodbury- =< 1c) a I ig IOI ORI a 10 
9] It is agreed that the foregoing “statement of certain facts 


admitted by both parties,” together with all the exhibits an-- 
nexed thereto, shall apply to and may be used by either party in 
each and every action at law now pending wherein Linus M. Price, 
receiver, is plaintiff and the alleged stockholders of the Pacific Na- 
tional Bank of Boston are the several defendants, and also in each 
and every suit In equity which is now pending, or may be hereafter 
commenced, by the alleged stockholders severally against said Price 
to restrain him as said receiver from prosecuting said actions at law, 
the parties reserving the right to object to the legal competency of 
any or all the foregoing facts, and either party being at liberty to 
introduce any other evidence he may see fit. | 
It is further agreed that the foregoing depositions of Richard 
Stone and Linus MM. Price, taken in the ase of Charles EF. Morrison 
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against Linus M, Price, receiver, No. 2038, equity, together with the 
exhibits annexed thereto, may be introduced by either party as evi- 
dence in each and every action at law brought by said receiver 
against said alleged stockholders and in each and every suit in 
equity which is now pending, or may be hereafter commenced, by 
the alleged stockholders severally against said Price, receiver to re- 
strain him from prosecuting said ‘actions, subject, however, to all 
legal objections as to the competency and relevancy of said testi- 


mony, a subject to the special objections appearing on the face of 


said depositions. 7 
(Signed in duplicate.) A. A. RANNEY, For Receiver. 
BENJAMIN N. JOHNSON, 


Various Parties for Whom he Appears. 
99 , | Exurpir 18. 
Bill of Complaint. (Filed Dee. 20, 1888. 
Circuit Court of the United States, District of Massachusetts. In 
Equity. 
Linus M. PRIce, . vecelver, } | 
v. > No. 1964. 
Lewis CoLEMAN et al. 
Sections 2, 19, 20, and 21. 


That at the time when said banking association was found and 
Ra The to be insolvent, and your orator was appointed a receiver as 
aforesaid, it was deeply and hopelessly insolvent, and had committed 
many acts of insoly ency prior thereto, the whole capital stock paid in 
up to that time had been exhausted, wasted, and lost, together with 


all surplus theretofore accumulated, if any; that the indebtedness of 


said bank, as proved before your orator as receiver, was not less than 
$1,955,218.17, and there was, 1n addition, a large amount of indebt- 
edness which has been presented for proof, and, being in dispute, is 
not yet allowed, the same being not less than $470, 176.96; that it is 
claimed and contended by the shareholders that the last increase of 
the capital stock was illegal and void, and that those who paid for 
the new shares in that increase have a valid demand for the recovery 
of what was paid therefor to the amount of about $461,300; that this 
is denied by your orator, and the question is in dispute and as yet is 
unsettled ; that your orator has proceeded to close up the affairs of 
said bank and to collect, sell, and. dispose of the assets of the same, 
but has been able thus far to realize only about $185,266.54 out of 
the same, and, according to his estimation and judgment, what re- 
mains uncollected and not disposed of will not exceed in value 
$289,052.16; that all of the assets, when collected and disposed of, 
will not be sufficient to pay the indebtedness of the bank to its cred- 
itors, but will fall short thereof to the amount of about $1,500,000, 
as he, your orator, Judges and therefore avers, and there wiil be 
nothing with which to pay the indebtedness to the stockholders, or 
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any part thereof; that it became necessary for the said Comptroller 
of the Currency, and he did adjudge and order, on or about the 
twenty-seventh day of November, 1882, in pursuance of the pro- 
visions of the acts of Congress in that. behalf. made, that the indi- 
vidual liability of the stockholders of said association should be en- 


forced, and accordingly an assessment of one hundred per cent. on the - 


par value of the capital stock was made and ordered to be col- 
lected, but none of the same has as yet been paid, and payment 
93 thereof is resisted, and suits have been brought to recover 
them, which are now pending; that on or about the tenth 
day of January, A. D. 1882, the bank made a voluntary assessment 
of its sharcholders, and called upon them to pay in an assessment of 
one hundred per cent. on the par value of the stock for the purpose 
of making good and restoring the prior capital stoek which had been 
impaired and, in fact, exhausted and lost, this last assessment being 
a voluntary one, and the sum of $742,800 or thereabouts was paid in 
in eash as the, or a part of the, said voiuntary assessments, but the 
rest remained unpaid on the twenty-second day of May, A. D. 1882, 
and has never been paid to your orator since then; that the money 
collected upon said voluntary assessments was exhausted and paid 
cut to creditors and in expenses before said May 22, A. D. 1882; that 
the shareholders who paid the said voluntary assessment as aforesaid 
contend and claim that the same was illegal and void, and some or 
all of them contend that the sums paid thereon constitute an indebt- 
edness against the bank, which your orator, however, denies; that . 
the assessments made by the order of said comptroller, if collected, 
will be insufficient to pay the indebtedness of the bank when added 
to the avails of the said assets which have come into the possession 
of your orator as receiver as aforesaid. | 
o4 19. And your orator further alleges and shows that under the 
Revised Statutes of the United States and the acts of Congress 
relating to national banks it was the duty of the said bank, when its 
capital stock became impaired by reason of losses by bad debts or - 
otherwise, to pay up the deficiency in its capital stock or to go into 
liquidation, and by the acts of Congress and its articles of associa- 
tion the said bank had power to dissolve itself and go into liquida- 
tion at any time by the vote of its shareholders owning two-thirds 
of its stock, and it was the duty of the directors of the said bank to 
make frequent examinations into the affairs of said bank and to as- 
certain from time to time whether its capital stock had been impared 
in any manner, and toreport the fact, if it existed, to the stock holders 
of the said bank and to the Comptroller of the Currency of the 
United States; that on or about Sept. 13, 1881, and long before that 
date, just how long your orator does not know, the surplus and undi- 
vided profits of the said bank, then and for some time thereafter 
nominally standing upon the books of said) bank, had been in faet 
exhausted, and the capital stock of the said bank had been impaired 
and in fact wholly lost through losses by had debts and by loans 
improvidently made by the officers of said bank to sundry persons, 
as hereinbefore and hereinafter more particularly shown ; that the 
suid fact was either known to the said directors of the said bank 
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then in office or could have been ascertained by them by an exami- 
nation of the books and affairs of said bank; that a proper exam}- 
nation by the said directors then in office would have demonstrated 
the fact that of the time paper of said bank called “ notes discounted ” 
on the books thereof, aggregating $2,458,586.56, which stood and 
figured in the statement of said bank as good assets, over $500,000 
thereof was utterly worthless, and another portion thereof, to. the 
amount of over $500,000 more, was of uncertain and doubtful value 
and not likely to be realized in money to any great extent ; that by 

reason of the failure of said bank, its officers and directors, to 
95 keep or have kept a record of the items constituting what was 


called the “demand or temporary loans,” as styled on the 
books of the said bank, and which, on the said thirteenth day of 


September, 1851, aggregated $761,525.15, it 1s not possible now to 
classify and give the value of the same with accuracy, but from the 
best means of information which your orator-can obtain and has he 
says that a large if not a greater portion of the said temporary loans 
was of little value, if not utterly worthless; that in faet the said bank 
at that time had iost its entire capital and was then insolvent, and 
this fact would have appeared to be so to the directors after a proper 
examination of the condition of the said bank and its assets; that it 
then became and at all times was the duty of said directors then in 
office to ascertain said facts (if they did not actually know the same), 


to report the same to the said comptroller and to the stockholders of 


the said bank, for their appropriate action thereon ; but the said di- 
rectors then in office neglected and failed to make such report, or to 
make the proper examinations if they did not actually know the 
said facts and report the result of the same, or in any manner to 
bring such facts to the knowledge of said comptroller or of the said 
stockholders, and they willfully and negligently allowed said bank 


to continue its business after said losses occurred and to ineur other 


and greater losses thereafter; that they made no effort whatsoever 


to restore the said capital stock or to procure the impairment thereof 


to be made good; that, instead of doing so, they proceeded on the 
said thirteenth day of September to vote that said capital stock be 
increased from $500,000 to $1,000,000, allowing the stockholders to 
take the new stock under said increase at par, and said old stock- 
holders did take the said new stock under said increase to the extent 
of $461,500, and the rest of said increase of stock was subsequently 
eancelled and not taken; that if the said faets bad been communi- 
cated to the stockholders or to the said Comptroller of the Currency 


such increase of the capital stock would not have been made or 


sanctioned, and the said impairment of capital before said increase — 


of stock was made would have been made good or said bank would 
have gone then in liquidation and further losses prevented ; but by 
reason of the negligence and wrongful conduct of the said di- 

rectors and their inattention to their duty aforesaid the said 
9a increase of capital stock was made and the money paid in as 

aforesaid upon the new stock issued, the said bank was allowed 
to continue in business after such losses as aforesaid had occurred 
and the capital stock was lost and under the management of the 


PETER BUTLER, RECEIVER, &¢. 75 


same officers, without any supervision, control, or directions on the 
part of said directors whatsoever, and further losses by bad debts, 
misapplication of funds, and other improvident, wasteful, and crimi- 
nal acts committed by some of the officers of the said bank were 
incurred. | | 
20. And your orator further alleges and shows that, independ- 
ently of the said acts of Congress relating to national banks, the 
directors of said bank were trustees for the said bank and for its 
stockholders and creditors, and were bound to attend to the inter- 
ests of said bank and of its stockholders and creditors faithfully, 
diligently, and prudently, and that it was the duty of said direct- 
ors, by virtue of their position as trustees, to ascertain from time to 
time, by diligent inquiry into the affairs of said bank, whether said 
bank had sustained any losses, or whether its capital stock was im- 
paired, and to make known such facts and the general condition of 
the said bank and the methods of its management to the stock- 
holders of said bank, which duties the said directors wholly neglected 
and failed to perform ; that, on the contrary thereof, the said direet- 
ors intrusted the management of the business of the said bank 
almost entirely to the said Benyon and the cashier, and failed utterly 
to examine into and scrutinize their conduct and to exercise such 
scrutiny and control as their duty required in the premises; that 
said directors, as your orator 1s informed, pretend and claim that 
they acted in good faith, and believed in the honesty, integrity, and 
business capacity of said Benyon, and on that account made no ex- 
amination themselves into the business of oras to the standing or 
condition of said bank at any time; but your orator charges that 
they were wanting In common prudence and were guilty of gross 
peglect in this particular; that said Benyon was in fact untrust- 
worthy, and said directors by the exercise of proper diligence and 
the ordinary sagacity which they possessed could and would have 
discovered the same; that they were repeatedly and ineffectually 
warned against him and informed of his illegal and improper 
OG conduct in the management of the bank and failed to heed 
the same; that they suffered him to loan the funds and 
moneys of the bank and to keep a record of thesame in the form of a 
eall or demand loan account, and said directors never looked into 
or scrutinized the same, and that this said account soon absorbed 
and contained a large portion of the loans of the bank ; that espe- 
cially when it was proposed to increase the capital stock of said bank 
to $1,000,000, on or about Sept. 18, 1881, it was the duty of said 
directors to examine into the condition of the same and ascertain 
how it then stood ; that instead of doing so they took the statements 
of said Benyon ; that he falsely pretended that the bank was doing 
a profitable business, and he desired to enlarge it, whereas in truth 
and infact his object wasto obtain more money with which to relieve 
the bank from its present embarrassments ; that, in fact, the capital 
stock which had been paid in prior to that time had been substan- 
tially all lost; that this fact was well known, at least to said Benyon, 
or he had reason to so believe, and that the directors either knew or 
might have known it if full and proper examinations, such as was 
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required, had been made into the affairs of said bank ; that, not- 
withstanding this, the said directors, on Sept. 13, 1551, voted said 
increase of capital stock, the old stockholders having the right to 
take up the new stock at par; that the actual condition of the bank 
was misstated to or concealed from the stockholders and the Comip- 
troller of the Curreney, and that thereby the stockholders were in- 
duced to take up the new stock at par and to pay into the bank 
money for the same to the amount of $461,300, and that the said 
increase of capital stock was accordingly authorized by the said 
comptroller; that the new stock was taken up to the amount of 
4,613 shares, and the balance of the increase not being taken up, it 
was voted to cancel the same, and this was done, making the capital 


stock $961,300; that the bank, after obtaining the said sum of 


$461,300 for said new stock, continued in business till Nov. 18,1881, 
when it failed; that at the time of the failure the capital of the 
bank had all been lost. Your orator charges that by reason of the 
misconduct of the said directors and their failure to discharge the 
duties imposed upon them (as hereinbefore and as hereinafter set 
forth) the stockholders of said bank lost not only their original 

stock as taken, but also all the moneys paid in on the two 
97 several increases of the capital stock of said bank and _ the 

voluntary assessment made as aforesaid and as hereinafter 


set forth, and are now rendered Hable to pay another assessment of 


the same amount as made by the comptroller as aforesaid, in order 
to meet the habilities of said bank to its creditors. 

21. Your orator further alleges and shows that the said bank, 
when it suspended or failed in November, 1881, was deeply and 
hopelessly insolvent; that if a full and accurate investigation of its 
condition and affairs had been made, with a reasonable and proper 
estimate of the value of its property, it would manifestly so have 
appeared ; that one William J. Best had at that time large amounts 
of deposits in said bank, as had certain corporations and concerns 
with which he was connected and in which he had a large interest; 
that certain of the said directors who were in office at that time and 
who knew most of the condition and affairs of said bank were sit- 
uated in like manner; that said Best and the said directors were 
largely interested in ha ving said bank resume business and not go 
into liquidation, to the end that the large amount of money so de- 
posited or on deposit, as aforesaid, might be drawn. in whole or in 
part, without the long delay which would occur in the event of the 
bank being closed up by a receiver; that besides this the directors 
had been accused and threatened with suits for neglect and malad- 
ministration In the previous discharge of their duties in that capacity, 
and it was supposed and believed that they would be relieved from 
such a charge and from suits based thereon if the bank resumed and 
eontinued business for a while only, although it might ultimately be 
forced into liquidation ; that accordingly said Best set himself about 
the work of endeavoring to get the bank apparently into a condition 
and to obtain the consent of the said comptroller for said bank to 
resume business; that said Best was an incompetent and unfit nian 
for the business Intrusted to him; that he and said directors, who 


os 
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were interested as.aforesaid, proceeded to examine into the affairs of 
said bank and to endeavor to arrange its affairs with a view of re- 
sumption; that by their persistent efforts and endeavors they sue- 
ceeded, through inflated and unwarrantable estimates put upon the 
values of the property of the said bank, in convineing a greater part 

of the stockholders of the same; that by the aid of the volun- 
9S tury assessments, made as hereinbefore stated, and the money 

realized thereon, when paid, the impaired or lost capital of 
said bank would be restored, and the bank be put in a fit condition 
to resume business, and accordingly the said assegsment was made, 
and a greater part of the said stockholders paid into the bank the 
amount of same to the extent hereinbefore stated, relving upon 
the representations and reports of the said Best; that the said 
Best and a portion of the said directors then proceeded, by urgent 
statements. and representations, to induce the said comptroller to 
assent to the proposed resumption, and that the affairs and assets 
of the said bank, which had been put in charge of a bank examiner, 
Daniel Needham, upon the said suspension, might be again placed 
In their hands; that they sueceeded, by means of representations 
as to the condition of the bank and the value of -its assets, by a 
change of president and the adding of two new directors to the 
board in place of those who had resigned, in obtaining the consent 
of the said comptroller that a resumption might be attempted and 
tried and the assets and affairs of the bank be again put into the 
hands of the said directors, and this was accordingly done on or 
about the eighteenth day of March, 1882. But your orator alleges 
and charges that said) bank was then hopelessly insolvent in fact, 
and that the condition of the same was such as not to warrant re- 
sumption, but to require said bank to be closed up in liquidation ; 
that said comptroller was deceived by said representations and state- 
ments, and induced thereby to grant said leave, when such leave 
would not have been granted if statements and representations had 
been made according to the actual state of the facts and upon eare- 
ful and correct estimates of values; that the said directors im- 
properly intrusted the examination of the condition of the bank 
and the valuation of its assets to the said Best, and relied upon in- 
flated and overdrawn statements and reports made by him of the 
result; that he succeeded in’ misleading and deceiving many of 
the said direetors then in office, the said Needham, and the said 
comptroller, as your orator is informed and believes and there- 
fore charges; that the condition of the said bank and the value 


of its assets and the amount of its labilities was represented 


to the stockholders and the directors and the said Need- 
99 ham and the said comptroller to be as stated in the 

reports and communications, which are hereto annexed 
in copy marked “Exhibit D;” that while your orator is in- 
formed and believes that some, and perhaps most, of the directors 
then in office honestly believed in the truth and candor of said 
statements and reports, and that they were misled and deceived 
hy said Best, and were induced to rely upon the examinations made 
by others, without examining and judging for themselves, certain ‘it 
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is that the said statements and represent tions made as aforesaid were 
not warranted by the faets; that the directors, in order to make the 
bank appear to be solvent and able to resume business, adopted val- 
uations, made by said Best and others, very much in excess of the 
known real or probable value; that there was some property the 
value of which was raised or marked up beyond the value as it ap- 
peared on the books of the bank, and higher than the faets would 
warrant ; that there was a list of assets deemed and represented in 
said statements and representations to be doubtful or bad, and, in 
order to make good a deficieney which would exist in case $150,000 
could not be realized out of them, the directors voted and agreed to 
cuarantee that that amount should and would be realized out of them, 
and this was made in the proposition conimunicated to the said comp- 
troller, a condition of the resumption, and on which said leave was 
granted; thatabond to that effect, to be given thesaid bank, was prom- 
ised by said directors, but the same was never perfected and given, so 
as tobeof any validity or value,as said directors now assert and cl: aim, 
and said guaranty was never complied with; that in truth and in 
fact the said bank gave, and said directors took, security for and 
aginst said guaranty or bonds, the said security being in the shape 
of real estate of the bank, or to which it was entitled, and which was 
conveyed, as is now alleged and claimed by said directors, to said 
Best in trust for them and for said purpose; that the fact of said se- 
curity being given was not communicated to or known to said comp- 
troller before said leave was given as aforesaid; that said directors 
were permitted to attempt a resumption and makea trial of the same 
upon their urgent request and on the strength of their representa- 
tions, and which did not prove to be and were not in fact well founded ; 
that they asked leave and desired to take the responsibility of the 
same, and were permitted by said comptroller to do so; that 

100 at the same time said Needham warned them on the subject, 
and brought to their attention certain facts which, to prudent 

and wise men anxious only to do their duty without regard to theirown 


private interests, would have shown the utter hopelessness and futility 


of the attempt at resumption; that they were warned and well knew 
that the bank had lost by said Weeks and by a settlement just made 
with him about $882,500; that the stock and bonds of the Nantas- 
ket company held among the assets of the bank and valued in said 
estimates at about $184,000 were not worth anything like that sum, 
and were not salablein the market; that the real estate held by the 
bank was greatly overvalued and not salable in the market; that 
the assets were very uncertain; that there was an enormous amount 
of liabilities which had been recognized as valid and must be met, 
while included among the assets there was overdue paper aggregat- 
ing $780,000, sixty-eight thousand dollars of which at least was a 
renewal of paper previously overdue and then overdue for the second 
time; that $600,000, embraced in what was called “other stocks, 
bonds,and mortgages,” was such that it could not find a ready mar ket, 
at least at any stich prices as they were estimated in said st itements 
and accounts, and they were in fact of comparatively small value ; 
that the debts due the bank and estimated doubtful, and for which 


pies: 


PETER BUTLER, RECEIVER, &c. 79 
said guarantee or bond was proposed to be given, were in fact worth- 
less substantially ; that the time and demand loans, constituting the 
main bulk of the assets of the bank and out of which the liabilities 
of the bank must be met,if at all, were of far less value than was es- 
timated and were uncertain; that the real estate included in said 
estimates depended upon a variable and uncertain market; that some 
$554,000 of the amount of said voluntary assessment had not then 
been paid in, and the validity of the same with the issue of said last 
new stock was doubted and contested by some of the stockholders ; 
that the lability of the said bank had been just swelled by the 
addition of $525,000, which said sum had been just recognized 
as due the Central National Bank on checks held by it, and 
which indebtedness did not appear on the books of the said 
Pacific National Bank; that, notwithstanding these considerations 
were brought home to the knowledge of the directors, the said 

directors took the responsibility and proceeded to open the 
101 = doors of said bank and resumed business; that said directors, 

in doing so, were improvident, unwise, neglectful of duty, 
and violated the trusts imposed. upon them; that, however sincere 
and honest many or most of the directors might have been in doing 
so (as they claim they were in fact), and however hopeful of success 
they may have been at the outset, if Was soon demonstrated to them 
that the bank could not go on and do business successfully; that 
they found out and well knew this was so within two weeks, or ati 
least a month, after their attempted resumption, and were then, at 
least, bound to stop and have said bank go into Hquidation; that 
sundry suits were brought against them by several creditors, whom 
they would not and could not pay,and the property of the bank 
was attached on the writs, and, bonds being given to dissolve said at- 
tachments, said directors conveyed property of the bank to the value 
of about $100,000 to secure and indemnify the sureties on said bonds, 
thus tying the same up and depriving the bank of its use, -and 
securing some ereditors as an unlawful preference, when the bank 
was sure to fail and go into liquidation in the end; that the bank 
failed to secure again the confidence of the business community, as 
might reasonably have been apprehended at the outset; that they 
found that they could do, and did, in fact, do, very little business in 
banking, the bank being compelled to have rediscounted at other 


banks all paper discounted by it in order to put it in funds with 


which to meet its present Habilities; that instead of stopping and 
going into liquidation, as it was bound to do upon these facts appear-- 
ing, the said directors proceeded to collect in all they could of the 
said voluntary assessments unpaid at the said time of resumption 
until the whole amount had been paid, except about $215,500, con- 
cealing the said facts from said stockholders until said payments 
were made; that between the said time of resumption and the time 
when said receiver was appointed the said bank paid out in ex- 
penses and to creditors substantially all of its available assets, in- 
cluding all the moneys collected on said assessment since it was 
made, without increasing the assets of the bank in any respect, or 
earning or making any considerable amount of money by new busi- 
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ness; that a considerable amount of the indebtedness of the bank as 

it stood at the time of resumption (just how much your orator 
102. isnow unable to state more fully) was paid in full, thus pre- 

ferring such creditors over others when the bank had com- 
mitted acts of insolvency and was then insolvent, and which was in 
violation of law; that the said bank, during that time, did not keep 
or have the amount of reserve required by law, and violated the 
law in that respect also. 

Your orator charges that said directors then in office were guilty 
of gross negligence and a violation of duty in that they did not aseer- 
tain and communieate the facts to the creditors and the stockholders 
of the said bank and put the bank into liquidation; in that they 
undertook to resume business as aforesaid at all, and when they had 
resumed ; in that they did not stop business when it was first fully dis- 
covered that the bank was still insolvent and could not succeed in its 
attempted resumption, and go into liquidation, or make the facts 
known to said comptroller, instead of going on and using up and 
wasting all of the available assets of the bank with the results here- 
inbefore set forth more fully; that their conduct in this respect 


caused great loss to the stockholders and some of the creditors of 


said bank, for which said directors then in office are responsible, 
and of which your orator prays an account may be taken under the 
direction of this court. 


103 The following addition to the agreed statement of facts is 
agreed to by the parties : 


Addition to General Agreed Statement of Facets. 


The following facts are agreed to be true, subject, however, to all 
legal objections. 

All those who subscribed to the $500,000 increase, voted by the 
directors September 13, 1581, did not pay the assessment upon any 
increased capital. The assessment was paid, however, by a large 
majority of them in number and amount. 

The Jast payment upon the voluntary assessment was made May 
18, 1852. ‘This payment was one of $4,000, and was made by the 
[Ipswich Savings Bank. 

When the bank suspended, November 18, 1881, William J. Best, 
as trustee, was a creditor of the bank to the amount of $5,114.95, 
and was president of a corporation which was a creditor of the bank 
to the amount of $251,907.50. 

A. A. RANNEY, | 
Att’y for L. M. Price, Ree’. 
BENJAMIN N. JOHNSON, 


lor Complainants. 


104 & 105 The following is the evidence, in ade lition tothe agreed 
statement of fi cts, used at the hearing of said cause before 


said eireult court: 
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‘Evidence for Complainant, taken Pursuant to the Sixty-seventh Rule of 


the Supreme Court of the United States, in Equity, as amended, before 
me, John G. Stetson, HKxaminer. 
Boston, June 15, 1885. 
Present: Albert P. Gould, Esq., and Benjamin N. Johnson, Esq., 
of counsel for complains int; A. A. Ranney, Esq., of counsel for de- 
fendant. | 


Deposition of Phinehas J. Stone. 


Direct examination by ALBERT P. Goutp, Esq., of counsel for 
complainants: : 
Int. 1. Please state your name, age, residence, and occupation. 
Ans. PhinehasJ. Stone; seventy-five; Boston, Mass., Charlestown 
district ; president of the Charlestown Five-Cent Savings Bank. 
Int. 2. How long have you been president of that bank ? 
Ans. Since its inauguration in 1854—thirty-one years. 
Jat. 38. Has it a board of trustees; and, if so, what is the number? 
Ans. It has; twenty-two in number. 
Jnt. 4. Did that bank own any shares in the Pacific National 
Bank of Boston of its issues of stock prior to September, 1881 ? 
Ans. Not any. 
Int. 5. Did it at any time acquire sixty shares of the issues prior 
to September, 1881 ; and, if so, when? 
Ans. Yes; about Sept. 17, 1881, I think. 
Int. 6. Please state whether the said savings bank subseribed for 
and paid for a huudred and forty shares of the proposed increase of 
the capital stock of that bank to one million dollars? 


106 Ans. We paid for a hundred and forty shares of the new 
re to increase the capital to one million dollars. 
Int. 7. When you made that payment did you receive from the 


Pacific lenk a receipt for that money ? 

Ans. I have no doubt I did. We received a ae and when 
the certificate of stock was delivered we surrendered that receipt to 
the Pacific Bank. 

(The defendant is here called upon to produce that receipt, and it 
is produced and annexed, marked “ Exhibit 1. J. G.S., Exr.”) 


Int. 8. Is Exhibit 1 the receipt which you received upon payment 
of fourteen thousand dollars for the new stock ? 

Ans. It is. 

Int. 9. Please state whether said s savings bank paid a sum of 
money upon two hundred shares in said Pacific National Bank as a 
contribution towards the payment of the debts of said bank ; and, 
if so, when and to whom, and how much? 


(Objected to as leading.) 


Ans. It did, on the 18th of March, 1882, to the cashier (he so 
styled himself by stamping on our stock), twenty thousand dollars. 
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(Answer objected to, without the stock is produced with what is 
stamped on it-by the cashier. 

The certificates of stock are produced by the witness.) 

Int. 10. Have you now the certificates referred to before you, one 
for sixty shares of the old stock, the other for one hundred and for ty 
shares of the proposed increase of stock ; and, if so, please state what 
endorsements are upon those certificates ? 

Ans. I have; on the certificate for sixty shares is stamped and 
written, “ Boston, Mch. 18, 1882. An assessment of one hundred 
per cent. has been paid on this certificate. EE. C. Whitney, cashier. 
‘And a like stamping and writing is made on the certific: ite for one 
hundred and forty shares , 

Int. 11. Please ‘state the circumstances under which you made 
in behalf of said savings bank, this said paymentof twenty thousand 
dollars, and the purpose for which it was paid. 

Ans. I saw Mr. Needham, in whose ere the bank was at 

107 that time, possibly on the 18th of March, 1882, but J think 

two or three days prior, and I asked him if, in bis opinion, 

the bank was in a condition to pay its indebtedness. His answer 

was “ Yes.” I asked him further, if we paid our assessment, whether 

it would relieve our bank, the savings bank, from any further assess- 

ment. His reply was “It would.” I then asked him if he advised 

me to pay the assessment. He said he-should. [then replied to 
him, “ It shall be paid.” 

The assessment was made for the purpose of paying the indebted- 
ness of the bank, and we so understood it. 

(Answer objected to, so far as it states conversation with Mr. Need- 
ham and what Mr. Needham said.) 

Int. 12. Where did that interview with Needham take place? 

Ans. In the Pacific Bank. | 

Int. 15. Did you know at that time that a claim was made against 
your bank that it was hable to a contribution of one-hundred per 
cent. upon the par value of said two hundred shares towards the 
payments of the debts of the bank ? 

Ans. I did. 

Int. 14. Had vou more than one interview with Mr. Needham at 
the bank on the subject of your payment of the assessment upon 
that stock before it was actually paid ? 

Ans. Yes, several; three or more. 

Int. 15. State whether or not he, at any other time than the one 
already mentioned, gave you, or any other of the trustees of your 
bank, any assurances respecting the effect of the payment of the 
assessment, if you made it; if so, state [as] nearly as you can the 
conversation. 3 

(Objected to as incompetent.) 

Ans. Mr. Thompson here, one of our trustees, was present with 
me at all our interviews, I think. The first time I sent for Mr. 
Needham. He was not at the bank, and he came to the bank to 
meet me. I said to Mr. Needham, “We are here to say to you 
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that our assessment will not be voluntarily paid until assured by 
some government official that that assessment will be final, and we 
shall not be assessed again.” Mr. Needham replied that it 
108 was an unfortunate affair, and that there was but one of two 
ways to get out of it: first, pay the assessment; second, have 
the bank placed in the hands of a receiver. My reply was, I thought 
the latter course the better. His answer was, he thought there was 
something about the bank worth saving. If it went into the hands 
of a receiver the bank must be wound up. That is the substance on 
that occasion ; interview very short. | 
Int. 16. Did he upon that occasion or any subsequent occasion 
before the money was paid assure you that, if you paid the assess- 
ment voluntarily, the stock could not be assessed again for the pay- 
ment of debts? 


(Objected to as leading and incompetent.) 


Ans. He did. My interviews with him all the way through 
were with regard to paying this assessment, and not being assessed 
again. 

Int. 17. At the time the twenty thousand dokians was paid, had 
you any knowledge of the action of the board of directors or of the 
Comptroller of the Currency respecting the increase of the capital 
stock of the Pacific Bank, which took place in December, 1881 ? 

Ans. I don’t know that I understand the question. 

(Question reread.) 

[Ans.] Not any. 

Int. 18. What was the motive or purpose of the Charlestown 
Five-Cent Savings Bank in paying the $20,000 on the 18th of March, 
1882? 

(Objected to as incompetent.) 


Ans. The object was to release it from any further payment in 
regard to the debts of the bank. 


Cross-examination by A. x RANNEY, Esq., of counsel for 
defendant. 


Cross-int. 19. Have you ever been connected with any national 
banking association ? 
Ans. "No, sIr. 
Gross-int. 20. Your bank, as a savings bank, has been a large 
owner in the capital stock of national banks, has it not? 
Ans. It has. 
109 Cross-int. 21. For how long a time? 
Ans. Twenty-five years on. 
Cross-int. 22. You are familiar, as a trustee, with the national 
banking acts. are you not? 3 
Ans. No more than as a holder of bank stocks; I am some. 
Cross-int. 23. You mean that, as an individual, you were an owner 
of stock in national banks as well as your bank, do you? 
Ans. I mean as a trustee. Jam not an individual owner of such 
stock. 
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Cross-int. 24. As a trustee of a large savings bank you were aware 
that stockholders in national banks were liable to a large assessment, 
were you not? 

Ans. Yes. 

Cross-int. 25. And were you not aw are, also, that the statute pro- 
vided for two kinds of assessments, one for making good lost or im- 
paired capital and the other, made by the comptroller, to pay the 
debts of the bank on its failure? 

Ans. I was 

Cross-int. 26. You say that you took one hundred and forty shares 
of the new stock under the last voted increase of capital. Can you 
give the date when your bank paid the money for the new stock’? 

Ans. Between Sept. 25 and Oct. 1, 1881. 

Cross-int. 27. You heard, did you not, of the bank’s failure or sus- 
pension in November, 1881? 

Ans. Yes. 

Cross-int. 28. Did you take any steps or make any inquiries about 
the condition of the bank between that time and the time you had 
the interviews with Mr. Needham you have spoken about? 

Ans. I did. 

Cross-int. 29. Did you make any inquiry for the purpose of ascer- 
taining how much of the proposed increase of stock had been taken 
up and paid in? 

Ans. I did not. I supposed it had all been subscribed for and 
paid in. 

(Objection is made to that part of the answer which states suppo- 
sitions as not responsive.) 

110 Cross-int. 30. Did you attend a stockholders’ meeting, held 
Jan. 10, 1882, of the Pacific Bank? | 

Ans. I did not. 

Cross-int. 31. Which of your trustees did? 

Ans. engin: Thompson, who is here present. 

Cross-int. 32. Your bank had notice as stockholder of that meet- 
ing, did it not ‘ ae | 

(Objected to as calling for secondary evidence.) 

Ans. The ordinary notice of an annual meeting published ina 
paper. 

Cross-int. 33. Who designated Mr. Thompson to attend for the 
bank? 

Ans. The trustees. 

Cross-int. 34. State whether he made a report to the trustees after 
he attended. 7 

Ans. He did not. 

Cross-int. 35. Did you see the report of the proceedings as pub- 
lished in the Boston “ Herald?” 

Ans. I did not. 

Cross-int. 36. When you 1 paid the assessment of $20,000 had you 
<i e bank received notice prior to that time of the assessment 
aid? 
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Ans. Yes. 

Cross-int. 37. In what way or form had you received it? 

Ans. Written notice from the president. 

Cross-int. 38. Will you please produce it? 

Ans. I haven’t the paper with me. 

Cross-int. 39. Will you please get the paper and produce it and have 
annexed to this your deposition? 

Ans. I will if I can find it. 

Cross-int. 40. Did you learn in any other way besides by that 
notice of the assessment being laid; and, if so, how? 

Ans. I have no doubt I did learn, but [am unable to state how. 

Cross-int. 41. Don’t you think you learned it from Mr. Thompson, 
who was present at the meeting when the assessment was laid? 

Ans. Mr. Thompson is here, and can state that he remained 

111  buta short time at the meeting, and reported to me the next 

morning all that he knew about it while he remained. I 
didn’t learn it from Mr. Thompson. 

Cross-int. 42. If you didn’t learn it from Mr. T hompson, and did 
learn it from some other source, will you try and recall,and state 
how you did learn it other than from the notice from the president? 

Ans. I think I have answered that question fully. I say I do not 
know; it was a matter of general notoriety within a week after that 
event. 3 

Cross-int. 45. When you paid the assessment of $20,000, did you 
investigate and see what the assessment was for before paying it? 

Ans. I don’t think we made any particular investigation. 

Cross-int. 44. You have said in your previous answers that you 
understood that under the law there were two kinds of assessments, 
one to make good lost or impaired capital, and to prevent the bank 
going into the hands of a receiver, and the other made by the comp- 
troller after the bank had gone into the hands of a receiver to pay 
the debts; one being by law, as you perceive, a voluntary assessment, 
and the other an involuntary one; now you: knew or understood, 
did you not, that you were paying a voluntary assessment? 


band 
or 


(Complainants object to the question because it assumes that the 
witness has said what he did not say, to wit, that one of the assess- 
ments was to be made after it went into the hands of a receiver, and 
because the question is argumentative.) 


Ans. I understood that we were paying a voluntary assessment, 
after being fully assured by the Government examiner that the lat- 
ter would not be resorted to, or, in other words, that the bank would 
not go into the hands of a receiver 

Cross- int. 45. You knew then or had been informed that an effort 
was being made through a voluntary assessment to put the bank in 
a condition so that it could @o on again in business, did you not? 

Ans. Yes; I learned that from the bank examiner. 

Cross-int. 46. You knew, then, or understood that the object of the 
assessment was to prevent the bank going into the hands of a re- 
celver ? 3 

Ans. Yes; I understood that from the bank examiner. 
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112 Cross-int. 47 (de bene). Do you then mean to say or to be 
understood that, if the bank was put into a condition so that 
it could go on in business, and it did resume business and go on, 
and should fail again at some future time, and go into the hands of 
a receiver, the stockholders would not be required to pay the invol- 

untary assessment? 

Ans. I don’t mean to say anything of the kind. If the debta of 
the bank were fully satisfied by the voluntary assessment, and the 
bank should fail again in the course of years, I don’t pretend to say 
that an involuntary assessment might not be levied. 

Cross-int. 18 (de bene). You say that Mr. Needham told you the 
effect of paying a. voluntary assessment. Now did he tell you any 
more in substance than this: that the attempt was being made to 
save the bank or to put it on its legs again by a voluntary assess- 
ment, and that if this assessment was paid it would have that opera- 
tion; and coupled with this statement the further one that, if this 
assessment was not paid, the bank would go into the hands of a re- 
ceiver, and an involuntary assessment be laid? 

Ans. I think IT have answered the substance of this question when 
I stated that Mr. Needham informed me that unless the voluntary 
assessment was paid the bank would go into the hands of a receiver, 
and an involuntary assessment would be collected; and that I re- 
plied to that, that I thought that the better mode of procedure; and 
he replied that he thought there was something there worth saving. 

Cross-int. 49 (de bene). Then the amount of it was that you gave 
up your opinion and took that of Mr. Needham, and concluded that 
it would be better to try and save the bank, was it not? 

(Objected to as immaterial.) 

Ans. After his assurance that we shouldn’t be assessed again. 

Cross-int. 50 (de bene). His assurance was that you shouldn’t be 
assessed again, because the bank would be put into a solvent con- 
dition, was it not? 


(Objected to as argumentative.) 
Ans. So he stated after having the wee in his possession for three 


months, and stating that it was in a condition to pay its debts. 
113 Cross-int. 51. (de “bene). Did he in any of your discussions 
read to vou the law or any part of it? 


Ans. He did not. 
Cross-int. 52. Did you or any of your co-trustees read or examine 


the law before you paid the money’? 

Ans. No special examination in regard to this matter. 

Cross-int. 53 (de bene). Where did you get your idea that the bank 
must go on years in order to make stockholders lable to involuntary 
assessments? 

(Objected to as argumentative, speculative, and impertinent.) . 

Ans. My idea is that if a bank continues its business for years its 
old matters must have been settled up and new debts contracted. 
My idea is a very natural one. 

Cross-int. 54 (de bene). What investigation, before you paid the 
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assessment, did you or your co-trustecs make into the condition of 
the bank? 

Ans. I went to the bank on two or inne occassions to inquire into 
its condition: I obtained my little definite information from the 
officers of the bank. I inquired for Mr. Needham, and the answer 
was that they would send for him. Mr. Needham came in and 
turned me over to Mr. Best. Mr. Best handed me a report to read. 
I said to Mr. Needham, “Do you expect me to stop here and read. 
this report through?” He said he would like to have me, for the in- 
formation I sought. I read the report, found it a very favorable 
one, asked Mr. Needham if he indorsed it, and he said he knew 
nothing that it contained that was not correct, and that was the 
principal information that I obtained. 

Cross-int 55 (de bene). Was the report which Mr. Best showed you 
in writing or in print? ~ 

Ans. In writing. 

Cross-int. 56. A report made to whoin? 

Ans. To the Comptroller of the Currency. 

Cross-int. 57. A report of Mr. Best or of Mr. Needham? 

Ans. It was understood to be Mr. Best’s report. 

(Answer objected to.) 

Cross-int. 58. Do you remember what that report contained ? 

(Objected to as secondary evidence.) | 
114 Ans. No, I do not. 

Cross- int. 59. Do you know whether it was not a report of 
Mr. Best to the stockholders, at a stockholders’ meeting? 
(Same objection.) 


Ans. I understood it to be a report from Best to the Comptroller 
of the Currency, showing the condition of the bank. 

Gross-int. 60. Did not that report show the amount of capital 
stock in the bank? 


(Same objection.) 
Ans. If so I didn’t note it at the time. 
Cross-int. 61. Will you now state that it did not? 
(Same objection.) 
Ans. I cannot state it; my recollection does not serve me. 
Cross-int. 62. It purported to state, did it not, the condition of the 
bank in full? 
(Same objection. ) 


Ans. It did. | 
Cross-int. 65. Can you conceive of a report which states the con- 
dition of a bank in full which should not embrace the capital stock ? 


(Objected to as argumentative and irrelevant.) 


Ans. It should embrace it, if a proper report; but a man looking 
over a written document for a particular point, which is the condi- 
tion of the bank, might not observe ve that item. 
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Cross-int. 64. Do you now remember that you observed any 
omission of that kind ? 

Ans. If I had observed it I should remember it. 

Cross-int. 65. When was that—before or after you paid the assess- 
ment? 

Ans. Before the assessment was paid, and four or five days prior. 

Cross-int. 66. Was the report signed at the time you saw it by 
anybody? 

Ans. It wasa copy with, I think, William J. Best’s name at- 
tached to it; of that I am not positive. 

Cross-int. 67. Were the names of the directors attached to it or 
appended to it in any way? 

Ans. I think not. 
115 Cross-int. 68. Did you, before you paid the assessment, look 
at the records of the corporation, either of the directors’ or of 

the stockholders’ meetings? 

Ans. No, sir. 

Cross-int. 69. Did you ask leave to do so? 

Ans. No, sir. : 

Cross-int. 70. Did you make any inquiry or was anything said as 
to how much of the new stock had been taken up or paid for? 

Ans. No. 

JUNE 18, 1885. 
Direct examination resumed: 


Int. 71. Please hear your answer to Int. 11 read, and state whether 
you understood Mr. Needham to say that he then had the means of 
paying the debts of the bank. 

Ans. With the payment of our assessment. : 

Int. 72. Please hear your answer to Int. 25 read, and state what 
period of time you had reference to in that answer as to your knowl- 
edge, and whether you knew it before you paid the assessment ? 

Ans. I did not know it till after. 

Int. 75. When did it first come to your knowledge that it was 
claimed that there were two methods under the statute In which an 
assessment of a hundred per cent. on the stockholders might be 
made ? 

Ans. I am not able to state. I always supposed that a double 
assessment could not be made until after the payment of our assess- 
ment. I did not know there were two modes till after the receiver 
was appointed and the second assessment made. 

Int. 74. Had you ever examined the statute particularly to see 
what its provisions were in respect to the liability of the stockholders 
to be assessed, either for the payment of debts or making up the 
deficiency of the capital stock, before you had notice that a second 
assessment had been made by the Comptroller of the Currency? 

Ans. No. 

Int. 75. Have you searched for the notice of the assessment which 
purports to have been made by the stockholders, as you were re- 
quested by counsel for defendant; and, if so, hasit been found ? 
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116 Ans. I have searched and have not found it. 

Int. 76. Referring to your answer to Int. 44, state whether, 
at the time you paid that assessment, you understood that it was 
one, whether voluntarily or involuntarily paid, which, if paid, would 
extinguish the liability of your bank for the debts of the Pacific 
sank. 

Ans. I did. 

Int. 77. Referring to your answer to Int. 46, what was your prin- 
cipal object, or the principal motive and object of your bank, in 
making the payment of that assessment ? 

Ans. To be relieved from any further assessment. 

Int. 78. When you made that payment please state whether you 
did understand that your bank could not be again assessed for a like 
amount ? 

Ans. I did. 

Int. 79. Please state whether you now have in you hand a copy 
of the agreed statement of facts in this case, and state whether the 
report of Best to the comptroller, to which you refer in your answer 
to Int. 54, is one of the exhibits annexed thereto; and, if so, give its 
number. ae . | 

Ans. I have such copy. The report of Best is Exhibit 15. 

Int. 80. Had you any other notice of the meeting of Jan. 10, 1882, 
than the one published in the Boston Daily Advertiser? 

Ans. None other. ; . 
PHINEHAS J. STONE. 


Attest: JOHN G. STETSON, Examiner. 
Exuyisit 1. J.G.S., Ex’r. 
$14,000. Pacitric NATIONAL BANK, 
30sTON, October 1st, 1881. 
Received of Charlestown 5 C. Savings Bank fourteen thousand dol- 


lars, on account of subscription to new stock. 


J. M. PETTENGILL, Cashier. 


117 Deposition of Francis Thompson. 


Boston June 16, 1885. 


Direct examination by ALB ERT P. GOULD, Esq., of counsel for 
complainants : 


Int. 1. Please state your name, age, residence, and icteipiaiiien 

Ans. Francis Thompson ; fifty-nine ; Boston, Charlestown district ; 
not in business at present; have been in the iron business. 

Int. 2. Please state whether you are now—and, if so, how long 
you have been—one of the tr ustees of the Charlestow n Five- -Cent 


- Savings Bank. 


Ans. I am a. trustee now, and have been for more than five 


years. 
Int. 3. State whether you attended the annual meeting of the 
<uakinclaene of the Pacific Bank, Jan. 10, 1882. 
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Ans. I was present a portion of the time of the meeting; in the 
early part of the meeting, I think. . 

Int. 4. Were you there at the close of the meeting; and, if not, 
why did you not remain ?. | : 

Ans. I was not there at the close of the meeting. I realized that 
a piece of rascality had been perpetrated on the stockholders of the 
bank by the directors; the tone of the meeting seemed to be in their 
favor and [I left. | 

Int. 5. Did you, or any person representing your bank, vote at 
that meeting ? : 7 

Ans. I did not, and no person representing our bank did vote. 

Int. 6. State whether shortly after that meeting the officers of the 
Charlestown Five-Cent Savings Bank were informed that an assess- 
ment had been made of one hundred dollars upon each share of the 
stock held by it in the Pacifie National Bank. 

Ans. ‘They were so informed. 

Int. 7. If you participated in any action taken by the officers of 
that bank in respect to the payment of that assessment, please state 
what the action was. 

Ans. I advised not paying the assessment. Subsequently, on the 

‘assurance of Mr. Needham that that relieved the bank from 
118 all further assessment or liability, I assented to the payment 
by the president. 

Int. 8. Please state if you were present at any conference between 
President Stone, of your bank, and Mr. Needham, the examiner of 
the Pacific Bank, touching that assessment; and, if so, state the sub- 
stance of what took place. . 

Ans. I was; and at that time I gave my assent to the payment of 


the assessment. The inquiry was made. by President Stone of Mr. | 


Needham if, by the payment of that assessment, the savings bank 
would be relieved from any further liability. His reply was that it 
would be; and on that statement, knowing his official capacity, I 
gave my assent. ‘The money was paid at that time. 

Int.9. Do you remember whether at that or at a previous inter- 
view between Mr. Stone and Mr. Needham Mr. Stone told Mr. 
Needham that your bank would not pay the assessment until as- 
sured by an officer of the Government that the payment would 
discharge your bank from liability for the debts of the Pacific 
Bank ? 

Ans. Yes, sir; at that time, I think, previous to the payment of 
the money. es 

Int. 10. What was the principal motive or object of your bank in 
paying that assessment ? | 

Ans. ‘To be relieved from further hability. 

Int. 11. Did you then know that the United States bank act im- 
posed upon stockholders of national banks a liability of paying an 
amount equal to one hundred per cent. upon the capital stock to- 
wards the payment of the debts of the bank if it should become in- 
solvent? 

Ans. I knew that stockholders were liable for the amount of their 
stock and nothing more; I should say, I so understood. 
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Int. 12. Had you, at that time, ever read the bank law upon that 
point? 

Ans. I do not think I had. 

Int. 13. Did you, at the time of the payment, know that the 
$500,000 increase of capital stock which was voted by the directors 
in September, 1881, had not all been subscribed and paid in? 

Ans. I did not. 

Int. 14. Did you then know or had you then been informed 

119 that there was an attempt on the part of the directors in De- 

cember, 1881, to change the increase of capital stock voted in 
September, 1881 ? 

Ans. I did not know and-had not so been informed. 

Int. 15. Did you then know or had you then been informed what, 
if anything, was entered upon the stock ledger of the Pacific Bank; 
or upon any other of its books, purporting ‘to show the amount of 
stock which your bank owned in the Pacific Bank ? 

Ans. I knew nothing. 

(Adjourned.) 

| JUNE 18, 1885. 
Cross-examination by A. A. RANNEy, Esq., of counsel for de- 
fendant: 2 


Cross-int. 16. You say you were present at the stockholders’ meet- 
ing of Jan. 10,1882. Were you there at the time the meeting was 
opened ? ieee 7 7 

Ans. I was there a portion of the time; do not think I was there 
when the meeting was opened. are 

Cross-int. 17. What occurred while you were there? State all 
you remember. | 

Ans. There was a great deal of. confusion—noise. I heard some 
remarks from J. F. C. Hyde, which seemed to give a coloring favor- 
ing the action of the direetors. The temper of the meeting seemed 
to be sustaining them. 

-Cross-int. 18. Were you there when Mr. Needham made his re- 
port ? | 

Ans. I don’t remember seeing Mr. Needham in the meeting. 

Cross-int. 19. Did you see William J. Best and hear him make 
any remarks? 

Ans. I think that I heard Mr. Best say something. A gentleman 
spoke in an excited manner, and I was told 1b was Mr. Best. I 
couldn't exactly understand what he said. 

Cross-int. 20. Do you know Richard Stone, Je of Morse & Stone? 

Ans. I do not. 3 

Cross-int. 21. Did you hear any one speak who was counsel for the 

bank, or represented to be? ae 
120 Ans. I don’t remember that I did. 
Cross-int. 22. Do you remember that you did not? 

Ans. All I remember is, something was said by J. I. C. Hyde. J 
don’t know whether he was counsel of the bank or not. Henry D. 
Hyde said something, and Mr. Best. 
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Cross-int. 23. Who was ‘speaking when you went into the meet- 
ing ? 
Ans. J. IF’. C. Hyde. 
Cross-int. 24. Who was talking when you left? 
Ans. Either Mr. Best or Henry D. Hyde; I don’t remember 
which. 
Cross-int. 25. What did you hear and learn about the bank when 
you were there? State everything you did hear or learn while you 
were there. > 
Ans. I learned that the affairs of the bank were in a very bad : 
condition. 
Cross-int. 26. In what respect ? 
Ans. A —_ portion of its capital \ was supposed to be lost. 
Cross-int. 27. Was that all? 
Ans. That was enough for me. 
Cross-int. 28. Is that ‘all you learned ? 
Ans. pape yg eh yes. 
Cross-int. Whom did you learn that of ? 
Ans. E pes “he at the meeting; it was in the air. 
Cross-int. 30. You mean that you didn’t hear anybody say it, and 
that it was whispered to you in the air? 
Ans. No, Idon’t. I didn’t say that. People about me were talk- 
ing that way, and that was the way I learned it. 
Cross-int. 81. Do you know what any one said to you ? 
Ans. They said the capital of the bank was gone, or a large por- oa 
tion of it. os 
Cross-int. 32. Do you know who said it? 
Ans. I can’t call them by name. 
Cross-int. 33. You knew that before you went there, by report in 
the newspapers or otherwise, didn’t you ? 
Ans. I supposed that that was the condition, but I did not 
know it. 7 
121 Cross-int. 84. Did you read the account of the meeting of 
Jan. 10, 1882, after 1t occurred ? | 
Ans. I don’t remember that I did. 
Cross-int. 35. Do you remember that you didn’t ? 
Ans. I don’t remember that I didn’t. 
Cross-int. 86. You knew, did you not, or learned at that meet- 
ing, that the object was to determine whether to put the bank on its 
legs again or to determine whether it should go into the hands of a 
receiver ? 
Ans. I didn’t know what the object was, other than a report to be ~> 
made to the stockholders. | 
Cross-int. 37. Hadn’t you heard, or didn’t you hear at that meet- 


ing, that Bigs bee under consideration was whether they should 
make an assessment at that meeting ? 

Ans. Somebody said the directors wanted to assess the stock. 

Cross-int. 38. Did you not learn and understand that the propo- 
sition was to put that bank into condition, if possible, so that it 
could resume ? 

Ans. I supposed that was the wish of the directors. L. 


PETER BUTLER, RECEIVER, &¢. 99, 


Cross-int. 89. Didn’t you understand that that was the thing being 
discussed at that meeting ? 

Ans. That might have been one of the things. 

Cross-int. 40. When you say that might have been one of the 
things, didn’t you understand that that was one of the.things? 

Ans. By some person there; I don’t know whether under author- 
ity or not. | fee 

Cross-int. 41. Wasn’t that the proposition which J. F. C. Hyde 
and Henry D. Hyde were advocating, whom you heard talking ‘ ? 

Ans. There was so eet confusion there I couldn’t tell ex xactly 
what they were driving at. 

Cross-int. 42. Were you, at that time, a director in a national 
bank; and, if so, in what one? 

Ans. I never. was a director; I always declined, though I was 
a large stockholder in the Bunker Hill and the Monument National 
Banks. 

Cross-int. 43. I understand that after the stockholders’ meeting of 

Jan. 10, 1882, at which you were present part of the tim e, 
122 your bank received notice of the assessment which had been 
laid by the stockholders at that meeting. 

Ans. We received notice of an assessment; I don’t know whom 
from or whom laid by. | 

Cross-int. 44. Did you see it or - read it? : | 

Ans. I don’t think I did; I think the president told me a notice 
had been received. | 

Cross-int. 45. Did you, after you heard of the assessment and be- 
fore it was paid, take any steps to investigate the matter of the pro- 
ceedings which led to the assessment? 

Ans. I did not. 

Cross-int. 46. Did you or your bank or’ your trustees, to your 
knowledge, before the assessment laid by the stockholders at the 
meeting “before referred to was paid, investigate the matter of the 
increase of stock made in the fall of 1881 ? 

Ans. I did not; I only answer for myself. I don’t know that 
anybody did. 

Cross-int. 47. You learned or were aware that the bank did re- 
sume business in March, 1882, were you not? 

Ans. Yes, sir; I understood so frem the press. 


? 


Direct examination resumed: 


Int. 48. Referring to your answer to cross-int. 17, you say there 
was a great deal of confusion at the meeting ; please state what you 
mean—in what way confusion was produced. 

Ans. In the first place, the meeting was held in too small a room 
for the number present. It was in the banking office, a large por- 
tion of which was occupied by counters and desks. Outside these 
counters the meeting met, thhosecomprising the meeting. ‘The space 
was harrow and crowded outside the counters. I should think the 
length was about forty feet, and not more than seven or eight feet 
in width in some places. I didn’t see anybody who appeared to be 
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chairman or moderator of the meeting, and at times a number at- 
tempted to speak at the same time. 

Int. 49. Were those present seated ? 

Ans. I saw no person seated. 
123 Int. 50. Were there any seats in the room where the mect- 
ing was held? 

Ans. I didn’t see any. 

Int. 51. Do you mean that the whole assemblage was standing? 

Ans. Yes. 

Int. 52. While you were there did you observe whether there was 
much walking about among those present? 

Ans. It was so crowded it was impossible. | 

[nt.53. In your answer to cross-int. 17 you say that Hyde 
seemed to be favoring the action of the directors. What action do 
you refer to? 

Ans. It was the opinion outside that the directors were personally 
liable, and they, the directors, advocated some plan which would 
shield them. The action that he favored was that the stockholders 


should subscribe; should allow themselves to be assessed. 


Int. 54. How could the assessment help the directors out, as you 


understood it? 
Ans. By paving the debts of the bank by the stockholders, which 


should bev e been done by the directors. 
Int. 55. Please hear cross-int. 38 and your answer, and explain 


what you mean by it? 
Ans. To relieve them from personal liability. 
Int. 56. From what you heard at that meeting, did you under- 
stand that the assessment advocated was to be made, if at all, for the | 


payment of the debts of the bank? 
(Objected to as incompetent.) 
Ans. For the payment of the debts of the bank, and relieving the 
stockholders from lability. | 
FRANCIS THOMPSON. 
Attest: JOHN G. STETSON, Examiner. 
124 Kvidence. for Defendant, Taken Pursuant to the Siaty-seventh 
Rule of the Supreme Court of the United States, in Hquity, as 
Amended, before me, John G. Stetson, Hxaminer. 
, i Boston, July. 25, 1885. 
Present: Benjamin N. Johnson, Esq., of counsel for complainants ; 
A. A. Ranney, Esq., of counsel for defendant. 


Deposition of Linus M. Price. 


Direct examination of A. A. RAanNey, Esq., of counsel for 
defendant: 
Int. 1. Please state your name, and if you are the receiver of the 
Pacific National Bank of Boston ? 
Ans. Linus M. Price; I am. 


wee 
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Int. 2. State whether, when you assumed the duties of receiver, 
the wi of the Pacific National Bank came into your hands. 

Ans. They did. 

Int. 8. If you have the stock ledger or the official register of the 
sockhvok lers of the bank, please produce the same. 

Ans. I have the stock ledger and I produce it. 

Int. 4. Turn to the stock ledger produced and read the same so far 
as ‘relates to the Charlestown IF ive- Cent Savings Bank, the com- 
ie Hnecaerey in this suit. 

Ans. On page 133 is the following : 


“Charlestown 5 C. Savings Bank. 


1881. : 
Octo. 1. By 24 IN iiss as nits cal ee 
c + 140 Sees MOR Ri eee 
125 —s Int. 5. Will you state whether the Pacifie National Bank left 


any other oi:ticial register of the stockholders than the stock 
ledger which you have produced? 
Ans. I never saw any other. 
Int. 6. Whether any one came into your hands other than that ? 
Ans. No. | i 7 
Int. 7. State what the book which you produce purports to contain. 


(Objected to.) 


Ans. It purports to contain a cexmnete record of the stockholders, 
or the stock standing in the name of the stockholders, at the time 
of the failure of the Pacific National Bank. 

Int. 8. I see it is marked and you call it a “ stock ledger.” -Look 
and see if it is a ledger that purports to be posted from any journal; 
and, if so, state from what j journal. 

Ans. The book is marked “Stock Ledger No. 1,” and it is probably 
posted from the book known as the transfer book. 

(Answer objected to as stating probabilities and not what is known 
to the witness.) , 

Int. 9. Have you the transfer book to which you refer; and, if so, 
will you produce it ? 

Ans. I have, and will produce it. It is at my office, and I have 
sent for it, and it will be here soon. eee 

Int. 10. Will you state whether there came into your hands, 
among the other books of the bank, a certificate book or books; and, 
if so, will you produce it or them ? | 

Ans. I found two books entitled “ Stock Certificates, 
duce. | 

Int. 11. State what they purport to be and to contain. 

(Objected to.) 

Ans. They were originally blank stock certificates which were 
filled out in the usual form, with the name of the stockholder who 
originally subscribed or afterwards purchased stock, and the certifi- 


3 
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cates as issued are represented by stubs containing the number of 
the certificate, its date; and to whom issued. 


Int. 12. Will you please state what you find in said cer- 
126  tificate book relating to stock issued to said Charlestown Five- 
Cent Savings Bank? | 
Ans. I find a stub marked at the top “60” and below as follows: 
“No. 723. 
Date, Octo. 1, 1881. 
Issued to Charlestown 5 C. Savings B’k of Boston.” 


Also I find a stub marked at the top “140” and below as follows: 


‘MO. 114. 
Date, Octo. 1, 1881. 
Issued to Charlestown 5 C. Sav’s Bank.” 


Attached to this stub was a receipt signed by J. M. Pettengill, 
cashier, which was put in evidence as Exhibit 1 in the deposition of 
Phinehas Stone. This receipt was attached to this stub by my diree- 
tion, being found among the papers of the bank. 


Int. 15. State whether you now have, and, if so, produce, the book 
which you have heretofore referred to as the transfer book. 

Ans. I have before me and produce the book entitled “Transfers.” 

Int. 14. State whether this is one of the books which came into 


your hands, as receiver, with the books and papers of the Pacific 


National Bank. 
Ans. It is. 
Int. 15. State what it purports to contain. 


(Objected to.) 


Ans. It purports to contain a record of sales and assignments and 
transfers of stock by the sellers to the purchasers. 

Int. 16. Turn to the book and see whether there is anything there 
showing a transfer of stock to the Charlestown Five-Cent Savings 
Bank in October, 1881; if so, state what it is. 

Ans. Transfer No. 450 shows a sale and transfer of thirty shares 
of stock of the Pacific National Bank, by D.'T. Mills, to Charles- 
town Five-Cent Savings Bank, dated Oct. 1, 1881. Transfer No. 
451 shows a sale and transfer of thirty shares of the stock of the 

Pacific National Bank, by Chapin Thayer, to Charlestown 
127 ~=Five-Cent Savings Bank, dated Oct. 1, 1881. There is no 

further record of transfers to the Charlestown Five-Cent Sav- 
ings Bank in this book. : 3 

Int 17. It seems to appear that the Charlestown Five-Cent Sav- 
ings Bank had sixty shares only of old stock, and that-the rest of 
their shares was new stock. Is there any thing on the books to show 
where the savings bank got their rights to new stock beyond the 
amount of their old stock ? 

Ans. I have found no record of the sale or transfer of rights to 


new stock. 
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Int. 18. State what amount of deposits there was made in the bank 
by parties other than national banks and savings banks between the 
time when the bank resumed in March, 1882, and the time when it 
failed on May 20, 1882. In answering, please give a list of the de- 
positors and amounts, and annex it to your deposition. 

Ans. The amount was 92,388, 617.21. I furnish a list as follows: 


List of Depositors s and Amounts Deposited Between March 18 and May 


20, 1883. 
Thomas Aspinwall__--_--~ amet ai ill bonis ces tui ganar wa $40 79 
Crees AMOUR eine scene nnnem kame 1,560 O00 
Te I ind a iti lata oe etn eae 1,499 75 
nite & Breckenridge Smelting Co.------------- re 50 00 
LINEN ek bed aes wie wu ocd, was wees 
i; OO NN a ach aia vce hh etia aiig ep onbiiva tect - 2,885 28 
peek Gand fron & Coal Ge.........- <5 o6 ke 23,994 01 
PO, PP. a ie cine cients oa ie a idihiet cold z 2,011 57 
We, i SNUG foie sn rt ed ee eee 28,810 00. 
Augustin S. OE Se IA CLI RAE TM tee EN? 2,066 89 
Tr ER. AI ooo ce ets sa inbteecameataee thie 225 00 
ee I eo oe csuteaacacoieed Se cast 9,358 92 
Ras te NU oe ccc sa sei Dada cas eee eel le acon Oo) OO 
Bergheim Bros. -.-- - iii sg sa nce ea a a 1,402 90 
kaa SUSE ae TOONS. n:c.s 0s cn creainiea ews aameue Beh et 3. 773 70 
SRO TRCI CE CO ose sian, vce ec el le nee 1,637 26 
See, Weae Me OW, 5k wee Rae ry Pan ase oer er 190 00 
pA | ee eT ARN Mer ane ey Renn eet ae 1,161 88 
aes aN TT tC | amen eo el ett a ET Renee Pee A ONES el ee ee 1,157 74 
es ee ac RUE iii a hi a ee a 5D 838 
Boston & Eureka Mining Co.-_.-- NERS CRONE Sep 5 eee Pe 1,019 385 
Boston Marine Insurance Co. <isiecieds winins ee eaetet 15,000 00 
Boston Loom & Strap Ceiecis ss. cn nica 878 82 
128 Boston Suepender (ii k.n 5 cao nna shen osnanne 4,046 55 | 
Carter & Brugh -.-.-.---- SELF ee Ty ah Boe eee ee 9,992 3. 
Ce NR. Carter 80sec oer se cn niga caed skeen. Lee 
Wik We RE Oe iis pica cet scr scopes ete eiecagil : S81 54 
Carruth & Dearborn, trustees......- ....-..-+-- aoe 7,600 OO 
Bile Si I soos cos ed ae ale is oe aaa Sae 2,985 15 
Dwight Chester._--_- wc cece, Ratha aihegaata clubs aS ae 50,016 30 
Lowis Coloman @ (06: oes oewiccuews ie benbeons ee eee 
Continental Stained Glass Works_----~ ..-------- 145 73 
PRMOG WH CONOR, «nn a sk nnstieloelndiabecmiodia ayer? owe, 
Be CO ee BE SE Cae eae ae af ma are 2400 00 
Cmmnnes Toten 5. oii a re la em aed 52 00 
N. H. Coleman & Co. ._---- sas alta aib ad tli kes ceiaesin see 9,924 20 
mes 35. Com WOR, Wiig ent di nc ie 1,526 6 
Cree m Ariel. cs hc tee intn ca sedate 318 00 
Ag i Bs Saar eens es er (ne ee dee rae Pe |. jaa 2 
Catior Tower ComiOny sok 5 a inane cc ronsionin 2,460 44 
somnee F. CRODO Ric Secindacnsnos mises 90 00 


15—1200 


9S THE CHARLESTOWN FIVE-CENT SAVINGS 
Cs; Fc SAR BHAA sien en apne 
EAI OR SE FR 5 Onis sess bie nt bec ce dacs 
te ton RN oe ce ne ene i sacanie alee a anal atreadibail 
Kk. Kk. Dunbar __ 
Thomas Daiby w Co a ae 
we RS IE SC Rie eS RS Ee a RAD BOE eee 
ne OES | east aR A i SO eS PC ee OE ee, 
enue Tite ee ees “Re 
Charles Draper 0 ST SSN ee ee TPE SOT ET AED mn 
Fe ER a ee ee eR IER ee ee eee 
Downs «& sped te SOE CARs ie Givwacimamwuiw. 
M. Dyer, Jr., | 
se C. Dunn treas EEA AOS a a ee aE Sg Ty eto aa OM 


Sele en en 


eee 


M. Dew: Je eres EATS MRSS (Ot CaS ae A PO ORT CO 
Ben, WwW. ra 
| Ree Edgerly RL eee TRE ie aie Seles Gira: coke ao 
Jesse P. E ddy & Cd. 
Ellis & Puinen- 
Geo. R. Exuce 


ee ee ee ee ee ee ee 


—— ee ee eee ee ee ee ee ae ee ee 


ARNG te SO gee a. 


ns ada I Ns ee a le te 
a eeetlerc So weg ae cuits geatacn ean dee aE aS 
ON TA Soa a eT Te ORE Ss 

ea ee eer Jae 
129 loster & Pierse a a cae ae i 

SE TIERS RE ono 
PY a Pere tani 
NN es te a ie oe sa wesc wes 
IRAs MI ee se Re a te 
ee ae ec eae 
OE A ARR, SES EI EI ge RET CM 
mE Ege ES A ia Pale a Aaa ap Sie eae 
Ce eg CoS PREG Toe DROS «ARE Ea RC PS en OES RE 
W.H.G ke la 


Oc PRAMS oe ae eR atid 


Tet SEER Sie a nea RO Ce eer Tm aE IE 
i a acre 6 Bl oe 
Cg eg DS re LEE NE ae a ee aE 
J. Li. Greenleaf... .- et a: i SERN RI Oe 
Pe ar ed oD ec Ril PS 
John P. a Sr ERD See eee SO Ree ee CPs, : 


Wm. L. Gres 
Hallet & Davia Piano M’f’g Co. 
Og ye on SEES BEE ae a a eee 
Pe a a ea 
Bin sents... S eS peas Se PE aE nem Se 


et eS a a ane 


BANK 


VS. 


$1.5 Ox > 34 
132 
3.677 
11,299 
2 OOO 


14] 


20,502 - 


16,000 


6,000 
187 
1,978 


1,500 
112 
70 


1,325 


15,434 
10,717 
1,680 
2,114 
2,103 
704 
4,279 
101 
6,285 
1,808 
1,663 
1,607 
09,215 


291 
2642 


18 
75 


PETER BUTLER, RECEIVER, &¢. 


Bi Tees & Oi ncncaunnmee basemen alanine $245 
i600. i. IGP WOWE cis irs, eR ead kame 500 
06. Ai TIAPOS «8. kc ine sncblsnaamandsad ake ) O2 
Haynes Brothers -___ -...-- slits ised ba alisacachialoc’ in sande 3,946 
SESE Te TO ok a oe ee et 5,543 
07, Be EEE nse < saws seed caspoeon eag eee beamg ae 862 
S. Hushburg & Bro. ._---- - uaacea OR 


I ne te ae a a ee on 340 


99 


OO 
OO 
oO 
S6 


Oe I oi wie: acca ce oacenele anon eee aha ale 3,276 90 
FFE, SEOOGHS, FORO ic So Sic cer areas 3,271 91 


Ce eG oa sinc es tlatesicaste ds i pitca eaetnlehaibei ek been! clad aeiniiaiinin 1,250 


Hibbard Antimony Co.--__- Lessa dlca biel ecaumsec aia sia acpueaiaea 7,948 
Base. ID ini snt deeded eeu, pee Slee 2.941 17 
Be Bi, SIE, side seni action clean aeemenadsaeda tae 3,200 00 
Ce SAO ae See MEER eRe 150 00 
PE Tio icine dogs PSE UNE ERI PRO ae ee aE ree 754 80 
tae SONU in cn ov shes a lakh ks ea ean a eS oe 76 88 
iid cocina ee ia cbe teint 110 00 
Fs I aii cies Sec i cate ea 7,040 66 
A a a ela anthicta 280 OO 
Oss I CUI i nh cs in sl iss Lo shi oa ie Nis 7,399 80 
a ee cla cis ise tisha aes ec he 289 52 
Kimball Brethers_.----___- PREM er TOL APE NOE shai 33,146 50 
Bee = IS sch dn an nis piicicie nian coc Mat adh hope laid 5,239 00 
ee ee Se Asis nicki ensue aioe aon 66 00 
Kankakee River Imp. Co.........-----.---- 68 00 
ia. . BMoeny &@& Ce... uu. PES oe cer Din eeenoone aaer ee 2.066 35 
CE tae eo Re RPE 12017 3. 
5 ROI © OR: socio ka ieee a ee eee ee 
SMRAEE SD DRT Yu's <:ccseeiec pssecie Mi glee wake ban Soo cen emcee ae 170 00 
PT DMO aia sss can actin Fee ROE pCa ESAT ONT 353 $2 
SA Re Os assis stcsinins coe eshte aa ene ladda eda 8,463 28 
BOONOG BOG ica 2x: See Someh aaa pices easeee 245 00 
Cl, SNARY von drwnS ens cme es es Ce Pate ete oe ~ 9502 15 
re! i Sa Be TION rien cares scien edna: Rimage eee 13,180 91d 
ey Pa SMU INR  s eceicm sissy a gh, inter wae os hea 778 283 
Wm. H. Leatherbee & Son____------- ‘ss wala eeenaanaiaaet 3,042 57 
i Bi SG BIE Sian wo wiih nckawiein SC aaeteece ene 285 O7 
FU NR sac sw pens ssc San et os neon cee Se 2,080 89 
ee cic a sss hewint iki nla rocinise, hc Sad cera! eo 67 
I i a alle sia da Sege cata 2.256 25 
a RIN cs cn snag a aise ce gpoah sesso I ence 3,950 16 
Cg Fe ae Che mens nen ieipee ye © aa hie) nen Py 1,000 00 
es aie ON tic deca nce nk Sa on vise wreesera ne apenas 3,020 26 
SS. PORE ac ikea wodnmw = scan 1422 78 
eh DONE iis a ono ie cree inp eleie nib 11,200 00 
tO NN aired: dc dee, ore aio 5,057 92 
ee I I A rats oes wk sate ewe os ania ag 931 98 
rR ek a aes i stenwe cdeeigeate aaen aces J409 3 
es TREE BN onlin ie seid ieee enrinin lence 18,554 92 
a ETFS csi maeses Bese chases wi aes QO7T7 89 


EE EAR ET RAEN IR Sosa ce 


shane 


100 THE CHARLESTOWN FIVE-CENT 


I as ccs nk wali we aioe 
I as ec anid wine cose test cormoninean ee x 
III SSE ES ES a Re 
Ses 19s Bee Sst. Co. __.- .-----....------ 
a etn enn Medi Oo 
N. H. Chemical Pulp Co. ------- ss inti ps eae enlace 
i. sis Re ieee ere 
i. ao, 2 ee ee Oe e @ UO... 5 ee 2 one none 
MI OES Rett EER a Ra Ree ne ve ae ge 
Nonantum Worsted Co. -- 
ES SRY SRS BUREN en ee ee none nee 
iil koe ices emma 
Or Ss atacand learns 
EEE OS EE Se SE See ee oy een ERY rts 
PRG I ioc ieee ah ce sn sid Se sa cba incense 
Silas Prorce @ Connon Nae a fats bison diced emia taal 
Pettingill & Everett____--- i ei 2 ea - 
Post Publishing Co... a iia ai es aa — 
eel, FO A. on oii cun cc. os ssi? den naa 
L. B. Porter, | 

ils gh RES FN ae EAPO RATES RE RT Ie 
Te BE BiG ai ie as hice io castes creas 

S. W. Pollard, treas..—_--- si ear ladacabiegu wcneegioee cain 
Fe Rg, Be rae ree ition aren Rib adel cna éirchuceaube mead 
ee I a oa i, were eee see We 


a a a al a 


George H. Quincy -.------..- (ase ois io ieh os malian aaa ela : 


J. C. Richardson __-- - cal uitis anatasdae aie RS eS SE acca 


pS SPEER Tah al oat neg ee enn ee Selah eae 
We 0, DAPOOR ios sk Sw cn ins Neds: dk aa acta cee 
Edwin hay eli ae ST ee eS S91 A ee oe 


Redlon & Cornish SO NGT LER, Ree Nee ER RCS aR Smee Tie NRG 
ee SURO ORE SRN ee RT AMES REE PT SS 
LT CEES te a eae ts ee 


ae ee a Ne aa k ic wy uu 


ce 
peer sree ee Oe, 
Cog ae SCE EE ee ee Oe i ee 
Sn Us I 
Seen ONE NN cd oi Sho wee euien wae orais 
Se ES te age ae a a Ede 
Alfred <a a Eine eae Gla iclie’ os wlio deacon acdsee 


iy “ee ise 
Re Ae. TORI og ee oe ce es / sili ances maces 
W. A. Simmons & Co._-_... -___ Phi es ONES RAPES ae 
Boge, MOEN. - EE SET ae eGR Se TCLS I 
oe ME LS eRe Rete ae Nagra ee OTRO E ‘ieee tl 


EE Re pO a a OA Om Ns ae ea a eg ee I Poe 


SAVINGS BANK VS. 


$320 
79 
493 
236,009 
4,210 
1,196 
160 
3,096 
180 
67,478 
463 
6,017 
7,008 
95 

748 
1,000 


14.337 


210 


19), 236 7 


2.53 IO 3 
$44 


90,983 


216 — 


20,574 
100 
1,178 
200 
1,577 
25,646 
1,040 
100 
1,485 


6,506 4 


2.897 
10.382 


O08, 425 


347 


39.15 OL 
334 


23 be 3 


3.217 


17 
72 


PETER BUTLER, RECEIVER, &€. 


speunaneg, Cotton 4 Obs 2 kis Se us ceca. 
Springer iis cot ec ee Ao ata th i satiedecsi ssa saibioas 
=e Se Pisin as seiectatle epee earl Tos ines a Ge So 


~ hh Biers ne OR PF LEB NY pete earn nese eee Z 
Ki. C. Soule 
Albert 
O.. Be Sheplie- i dhiscas tecig ceca alae 
Constant Southworth_______- ot ee ee) ce i 
a. oe. SeOwaet oc A NN Se Pe OP ‘a 
Geo. R. 'T | 
ten. 35. Paved, WOR. Coe sia saa He a 3 eat 
The Eager Manuf. bi ee ok ar ee oe en 
C. M. Tillingh: i RES oa gs BROMO ae ee eae ee 

: ie % Walia og oe se ee Bs eae 
132. KE. Tourjee, treas. _.__- PR ee ae eee beat RE 

Gee. §:: TORI ia ine oo ek 
sane Ea: Varreil ecco cca cas Sistah dicecs eckiekine siecle 
ets. FW AO sc icic Sac a ee ee Ae 


Oe Gis Cue BE TE ie 11 Se eT TE 
A.B. Wentworth ___- Ser aetate = ST h: on soe DENA CREO ir 
Briggs Wadworth ___~- ~~~-- saat amare ib atde Soha eisks asegial cua 
We. Bh Wis os eka eee 
We ROTOR Bi i a 
Walpole Emery Mille. c005 yn de aeko nica 
2.4) WOR oc ees es ates vee Rie ee TE 
. D. Weat, avent.. on. cca eee ns ‘gut ibg pad oan 
tt. 33. Weslante saree a eee 
é. Es. Whitaker, On SST Stee Po WS Ne oY Om Oey MER acne 
Willow Dale Manf. PRES Te Tete! fe Deine Meee ema ate ca 
SE Pg or RR me gai tree RO re Bn ees eRe eee Re RS ANE) 
Mary J. Watts... ...,4cs0 Pa IE TE EO REE 
Howard Walter .......<......: he af a Bo 
JOUR: WOOEDGLY ..52nccecns a + RSME oe ma NEE 78 
John Woorster 
Fobes, W ight a a i ae 
Oswald BWR ok Sa vee SEA Nene oe ORE eS Oe EN RoE 
We I NR ices Sa een ee ae 
Ba: a NN iis cesses ac as sn pooeolenei ase ah aad 
J. H. W hittaker 


Ce ee 


Ne en ee ee ee 


H. B igelow W =e ik ee co) 6 a ate PeRek SSE 


Young, " 


Pinkham & ‘sole ee pees SIO ee pene a eer 0 We 


TO Smt errors airckin LO See Oe a ae ee 


$1,529 
11,588 
2.529 
250 


101 
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00,116 
993 
248 
S49 
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2,043 ° 


3,356 
804 
1,228 


34,917 
21,214 © 


560 
1,947 
9] 
1,540 
3,200 
1,137 
210 
60 


920: 
13,984 5: 
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4.948 
10,128 
286 
15,608 
460 
4,878 
696 
16,530 
$1 
304 
G2 
8,027 
13,962 


40,2: 54 
30,000 


$2,088,617 2 


(It is agreed that this witness may be recalled for cross-examina- 


tion at the election of complainants.) 


Attest: JOHN G. STETSON, Lvaminer. 


LINUS M. PRICE. 
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133 & 154 Cross-examination of Linus M. Price is waived by the 
complain: ints. 

It is agreed that the Charlestown Five-Cent Savings Bank, on 
Sept. 30, 1881, bought of certain holders of the old stock of the Pa- 
cific National Bank their rights to eighty shares of the new increase 
voted Sept. 13, 1881. 

It is agreed that the questions and answers in this case are sub- 
ject to all legal objections by either party the same as if taken at the 
time of their being put and given, except objections to matters of 


form. ) 
Attest: JOHN G. STETSON, 


Examiner. 
1385 Prayer for Reversal. 
Y 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 
CHARLESTOWN IivE-CENT SAVINGS BANK } 
v. No. 2100. 
Linus M. Price, Receiver. j 


To the honorable the justices of the Supreme Court of the United . 


States: 7 

Respectfully shows to your honors the appellant, which is the com- 
plainant in the above-entitled cause, that it filed its bill of com- 
plaint in said circuit court on June 8, 1885, wherein it averred that 
it had in equity fully satisfied and extinguished a cértain alleged 
liability which the defendant was at the time of the filing of said bill 
seeking to enforce against the complainant by an action at law in- 
stituted and still pending in said circuit court, and wherein it prayed 
that the defendant might be enjoined from further prosecuting said 
action at law. 

The defendant filed his answer to said bill on June 8, 1885, and 
issue was duly joined thereon by the complainant's replic ation filed 
on June 11, 1885. 

The cause came on to be heard by said circuit court upon the 
pleadings and proofs and was argued by counsel for the respective 

parties ; and upon consideration thereof a final decree was 
136 eritered by said circuit court ordering the complainant’s bill 
to be dismissed. 

The appellant being aggrieved, and having in open court appealed 
from the whole of said decree.of the circuit court of the United 
States, respectfully prays that the decree of said cireuit court and 
the bill, answer, pleadings, agreed statement of facts, evidence, and 
proceedings in said cause may be sent to the Supreme Court of the 
United States, and that the said Supreme Court will proceed to hear 
the said cause anew, and that the said decree of the circuit court 
and. every part thereof may be reversed, and such other decree made 
as to said Supreme Court shall seem just. 

And this appellant assigns for error in said judgment and decree 
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of the circuit court that the circuit court ought to have held and 
adjudged that the complainant had in equity satisfied and extin- 
guished the alleged hability which the defendant was seeking to 
enforce against it in said action at law and ought to have re- 
strained the defendant from fnsthes prosecuting said action against 
the complainant, and that the circuit court erred in not so.doing. 
sy BENJAMIN N. JOHNSON, 
Of Counsel for. Complainant. 


387 UNITED STATES OF AMERICA, | F 
Massachusetts District, = f° 


[, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record and all proceedings in the 
cause in — entitled Charlestown Five-Cent Savings Bank, com- 
plainant, v. Linus M. Price, receiver, Gere ant, in said court deter- 
mined. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this fifth day of Oc- 
tober, in the year of our Lord one thousand eight hundred and 
eivhty-five, and of the Independence of the United States the one 
hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON. Clerk. 


—" 


188 oi Bond to Party on Appeal. 


Know all men by these presents that we, the Charlestown Five- 
Cents Savings Bank, a corporation duly created by and organized 
and doing business under the laws of the State of M: assachusetts, of © 
Boston, in said State, as pri-cipal, and Phinehas J. Stone and Benja- 
inin I’. Stacey, both of said Boston, as sureties, are held and firmly 
bound unto Linus M. Price, a citizen of the State of New Jersey, 
commorant at said Boston, receiver of the Pacific National Bank of 
Boston, in the full and just sum of five hundred dollars, to be paid 
to the said Linus M. Price, recciver, his certain attorneys, successors, or 
assigns ; to which payment, well and truly to be made; we bind our- 
selve es, our heirs, executors, and administrators ,Jointly and severally, 
by these presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a circuit court of the United States, within and 
for the district of Massachusetts, in a suit in equity depending in said 
court between the said Charlestown Five-Cents Savings Bank, com- 
plainant, and the said Linus M. Price, receiver, defendant, decree 
was rendered against the said complainant, and the said complainant 
having obtained an appeal to remove the said cause to the Supreme 
Court of the United States to reverse the decree in the aforesaid 
suit, and a citation directed to the said defendant citing and admon- 
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ishing him to be and appear at a Supreme Court of the United States 
to be holden at Washington on the second Mond: ay of October next: 

Now, the condition of “the » above obligation is such that if the said 
complain: int shall prosecute its said appeal to effect and answer all 
damages and costs if it fail to make its plea good, then the above 
obligation to be null and void; otherwise to remain in full force 
and virtue. : 


CHARLESTOWN FIVE-CENTS 


SAVINGS BANK, L. 8. | 

By AMOS STONE, Treasurer. a 
PHINEHAS J. STONE. L.8. 
BENJ. AMIN F. STACEY. E. 4 


Signed, sealed, and delivered in presence of— 
ALLIETTA A. ANDERSON, 
To all. 


Approved: 
Le BARON B. COLT, 
U.S. Cireuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the United States for the 
first cireuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
| Clerk U.S. C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C. C. U. S. >No. 1200. The 
Charlestown Five-Cent Savings Bank, appellant, vs. Peter Butler, re- 
ceiver of the Pacific National Bank of Boston. Filed November 6, 
1885. 


Supreme Court of the Cnited States. 


No. 792. 
Tue Crartestown Five-Cenr Savines Bank, Appellant, 
ve 
PrErer BUTLER; Receiver. 
No. 825. 
THe CHARLESTOWN Five-Cent Savines Bank, Plaintiff in Error, 
| v. 
Perer Burter, Lecerver. 


© 


BRIEF FOR THE CHARLESTOWN FIVE-CENT SAVING 
BANK. | 


oe 
KU 


GENERAL STATEMENT OF THE CASE. 

For about two years prior to Sept. 13, 1881, the Pacific National 
Bank, of Boston, had been doing a general banking business in 
Boston, Mass., with a capital stock of $500,000. 

Equity Record, p. 12. 
Law Record, p. &. 


The articles of association of-the bank provide. that “ the capital 
may be increased according to the provisions of Section 5142 of the 
Revised Statutes to any sum not exceeding ten hundred thousand 
dollars.” 

Equity Record, Exhibit 1, p. 20. 
Law Record, Exhibit 1, p. 14. 


Section 5142 of the Revised Statutes provides that “ No increase 
of capital shall be valid until the whole amount of such increase is 
paid in, and notice thereof has been transmitted to the Comptroller 
of the Currency, and his certificate obtained specifying the amount 
of such increase of capital stock, with his approval thereof, and that 


it has been duly paid in as part of the capital of such association.” 
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On Sept. 13, 1881, the directors of the Pacific National Bank 
voted to increase the capital to $1,000,000. 

Equity Record, p. 12; Exhibit 3, p. 24. 

Law Record, p. 8; Exhibit 3, p. 19. 


The following notice was thereupon sent to the stockholders of 
the bank : — 
Paciric NatronaL Bank, 105 Devonshire Street, 
Boston, Sept. 13, 1881. 
At a meeting of the directors of this bank, held this day, it. was 
“Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” Sub- 
scriptions to the new stock will be payable Oct. 1. Parties desiring 
to anticipate will be allowed interest to that date, at four per cent 
per annum. 
| J. M. Perreneity, Cashier. 
Equity Record, p. 12; Exhibit 4, p. 24. 
Law Record, p. 8; Exhibit 4, p. 19. 


This notice was received by the appellant and plaintiff in error, 
the Charlestown Five-Cent Savings Bank, which held sixty shares 
of the stock of ‘the National Bank. ‘The savings bank then pur- 
chased of certain holders of the stock in the National Bank their 
rights to subscribe for and take eighty additional shares of the 
increase to $1,000,000, voted Sept. 13, 1881. Late in September, 
1881, the savings bank subscribed for and paid for one hundred and 
forty shares of the $500,000 increase voted Sept. 13, 1881.. When 
the savings bank paid for the one hundred and forty shares of such 
increase between Sept. 25 and Oct. 1, it received the following 


receipt : — 


Pactric NATIONAL Bank, Boston, 
Oct. 1, 1881. 


$14,000. 


Received of Charlestown Five-Cent Sav ings Bank, fourteen thou- 


sand dollars, on account of subscription to new stock. 
J. M. Prerrenaiiyi, Cashier. 


Equity Record, p. 81; Exhibit 1, p. 89. 
Law Record, p. 59. 
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The savings bank received, upon the surrender of this receipt, a 
certificate for one hundred and forty shares of new stock, dated Oct. 
1, 1881, and issued about the time of its date. 


Equity Record, p. 81. 


Law Record, p. 59. 


Nov. 18, 1881, the bank became unable to meet its debts and lia- 
bilities, failed to redeem its circulating notes, and thereupon closed its 
doors to business. 

Equity Record, p. 12. 
Law Record, p. 8. 


At the time of the failure, Nov. 18, 1881, the whole amount of 
the increase of capital of $1,000,000, to which the Charlestown Five- 
Cent Savings Bank had subscribed, had not been taken or paid in, 
and it never was thereafter taken or paid in, and no notice was ever 
transmitted to the Comptroller of the Currency that it had been taken 
or paid in. The Comptroller never issued a certificate, stating that 
the capital stock had been increased to the amount of $1,000,000, as 
voted Sept. 13, 1881, nor did said Comptroller ever certify his 
approval of such increase, or that it had been duly paid in as a part of 
the capital of the bank. No action whatever was at any time taken 
by the Comptroller respecting an increase of stock to $1,000,000. 


{quity Record, p. 12. 


Law Record, p. 8. 


At the time the Charlestown Five-Cent Savings Bank received its 
certificate for one hundred and forty shares of the $500,000 in- 
crease, it had no knowledge or information that said increase had 
not all been taken and paid in; nor at the time the savings bank 
paid for the one hundred and forty shares of said increase and 
received a certificate therefor, did it have any knowledge or informa- 
tion that the Pacific National Bank was insolvent. Said savings 
bank neither subscribed for, agreed to take, nor paid for, any stock 
in the Pacific National Bank after its failure, Nov. 18, 1881. 


Equity Record, p. 34. 
Law Record, p. 60. 
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In fact, only $461,300 of the increase of $500,000 was ever taken, 
all of which $461,300 was paid in on account of subscriptions to the 
proposed increase to $1,000,000, voted Sept. 13, 1881. 

This whole amount of $461,300 was used by the bank in its busi- 
ness, and at the time of the fdilure, Nov. 18, 1881, had all been lost. 


Equity Record, pp. 17, 18. 
Law Record, pp. 8, 9, 13. 


When the bank failed, Nov. 18, 1881, it owed over $3,000,000 
in excess of its assets, and was in fact deeply and hopelessly 
insolvent. 

Indeed, as far back as Sept. 13, 1881, when the directors voted 
to increase the capital to $1 000,000, the entire capital of the bank 
had beén lost, and it was then insolvent. This condition of the bank 
was misstated to or concealed from the stockholders at the time they 


were induced to subseribe to the increase of $1,000,000. 


Equity Record, pp. 6, 17; 38. 
Law Record, pp. 9, 13. 


On the same day that the bank failed, Nov. 18, 1881, Daniel 
Needham, a duly appointed examirter of national banks, was placed, 
by the Comptroller of the Currency, in exclusive charge and posses- 
sion of the bank and all its funds, assets, records and books, and he 
remained in the exclusive charge and possession of the same, acting 
under the direction of the Comptroller of the Currency, for a period 
of four months. The directors of the bank, in the mean time, had 
no possession or control over its assets or the money received or 
paid out on account of the bank, except under the supervision, con- 
trol and authority of said Needham. During all this time the doors 


of the bank were closed to business. - 
Equity Record, p. 13. 
Law Record, p. 9. 


Soon after the failure of the bank, and before Dec. 13, 1881, the 


Comptroller of the Currency was informed that the bank was in a 
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most precarious condition and insolvent, owing at least $961,300 
more than the value of its assets. 

Equity Record, p. 13. 

Law Record, pp. 9, 59. 


Before Dec. 13, 1881, the Comptroller was also informed of the 
vote of the directors which had been passed Sept. 13, 1881, to in- 
crease the capital of the bank to $1,000,000, and that the full amount 
of that increase had not been subseribed for, when the bank sus- 
pended in November. He was also informed that the $461,300, 
which had been paid in on subscriptions to the increase to $1,000,000, 
had all been lost. 

Equity Record, p. 13. 
Law Record, pp. 9, 59. 


At a conference held before Dec. 13, 1881, between the Comp- 
troller of the Currency, certain representatives of the directors and 
William J. Best, who was a large creditor, the question of what should 
be considered the capital of the bank was presented to the Comptroller 
and discussed, and the conclusion was reached that such a vote as 
that of Dee. 13, 1881, hereinafter set forth, should be passed by the 
directors, that the Comptroller should then be notified that the capi- 
tal had been increased to $961,800, and should thereupon issue to 
the bank his certificate of inerease to that amount. 

Equity Record, p. 65. 


Law Record, p. 59. 


In pursuanee of such conclusion, on Dec. 13, 1881, when the doors 
of the bank were closed to business, and when it and all its assets 
were in the exclusive charge and possession of Daniel Needham, 
agent and servant of the Comptroller of the Currency, as aforesaid, 
and acting under his direction, the directors of the bank passed the 
following vote : — 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
$1,000,000, and that stockholders of this date have the right to take 
the new stock at par in equal amount to that held by them ; 

And whereas, the stockholders were duly notified of said vote, 
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and also, that subscriptions to the new stock would be payable 
Oct. 1: 3 | 3 

And whereas, $461,300 of said new stock has been taken and paid 
in; | 

And whereas, $38,700 thereof has not been taken and paid in; 

Voted, That said $38,700 of said stock be and is hereby cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been inereased in the sum of $461,- 
300, and that the whole amount of said increase has been paid in 
as part of the capital of this association, and that he be requested 
to issue his certificate of said increase to this association, according 
to law. | 

Equity Record, p. 13. 
Law Record, pp. 9, 10. 


The same day, J. M. Pettengill, cashier of the bank, acting under 
the directors, and upon the suggestion of the Comptroller that such 
a certificate should be sent to him, sent the following certificate 


sworn to by said cashier to the Comptroller of the Currency : — 


Pacitric NATIONAL Bank OF Boston, 
Dec. 13, 1881. 
To the Comptroller of the Currency, Washington, D. C.: 

It is hereby certified that the capital stock of “The Pacitic 
National Bank of Boston” has been increased pursuant to the arti- 
cles of association of said bank, in the sum of four hundred and 
sixty-one thousand three hundred dollars, all of which has been paid 
in, and that the paid-up capital stock of said bank now amounts to 
nine hundred sixty-one thousand three hundred dollars. 

[SEAL | J. M. PrerrenGciti, Cashier. 

Equity Record, p. 14. 
Law Record, p. 10. 


Dec. 16, 1881, the Comptroller of the Currency, knowing that the 
bank was insolvent and that its capital of $500,000 was all lost, and | 
knowing further that the $461,300 paid into the bank on account of 
subscriptions to the increase of stock to $1,000,000, was all lost, and 
without in any way consulting the Charlestown Five-Cent Savings 
Bank, and the other subscribers to that. increase, and without its or 


rf 


their consent or knowledge, sent to the directors of the bank the 


following certificate : — 


TREASURY DEPARTMENT, 
OFFICE OF THE COMPTROLLER OF THE CURRENCY, , 
W asuiIneton, Dec. 16, 1881. 


Whereas, satisfactory notice has been transmitted to the Comp- 
troller of the Curreney that the apital stock of “ The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of $461,300, 
in accordance with the provisions of its articles of association, and 
that the whole amount of such inerease has been paid in. 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid, has been increased as 
aforesaid in the sum of $461,300 : that said increase of capital has 
been paid into said bank as a part of the capital stock thereof; and 
that the said increase of capital is approved by the Comptroller of 
the Currency. In witness whereof, I hereunto afiix my official 
signature, | : 

[ SEAL | | JouN Jay Knox, Comptroller. 


Equity Record, pp. 13, 14. 
Law Record, pp. 9, 10. | 


The very same day that the Comptroller thus attempted by his 
certificate to create new stock to the amount of $461,300, attempt- 
ing thereby to change the position of the subscribers to the $500,000 
increase from that of creditors to that of stockholders, with a further 
certain liability to the amount of $461,300, he sent (apparently by 
the same mail) to the bank, still in his possession, the following 


communication : — 


W ASHINGTON, Dec. 16, 1881. 
The Pacific National Bank of ‘vated Massachusetts: 


The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred dollars ($961,300), having been lost, notice is hereby 
given to said bank, under the provisions of Section 5205 of the 
Revised Statutes of the United States, to pay the deficiency in its 

capital stock by an assessment of one hundred (100) per cent upon 
its shareholders pro rata for the amount of capital stock held by 
vach, and that if such deficiency shall not be paid, and said bank 
shall refuse to go into liquidation, as provided by law, for three 
months after this notice shall have been received by it, a receiver 
may be appointed to close up the business of the association, accord- 
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ing to the provisions of Section 5234 of the Revised Statutes of the 
United States. | | 
In testimony whereof, I have hereto subscribed my name, and 
caused my seal of office to be affixed to these presents at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of December, A. D. 1881. 
[| SEAL | Joun J. Knox, 
Comptroller of the Currency. 
Equity Record, pp. 14, 15. 
Law Record, pp. 10, 11. 


There was no vote of the stockholders of the bank or of the sub- 
scribers to the increase to $1,000,000, relating to the increase or 
reduction of the capital stock of the bank. No opportunity was 
ever given to the stockholders of the bank to subscribe for shares in 
an increase of $461,300, in accordance with the requirements of the 
Articles of Association. | 

Equity Record, p. 14. 
Law Record, p. 10. 


The only meeting of the stockholders of the bank held after the 
annual meeting of Jan. 11, 1881, was the annual meeting held Jan. 
10, 1882. The notice of this meeting, published in the Boston 
Daily Advertiser, was as follows : — 


Paciric NatrionaL Bank. 

The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them, will be held at their banking rooms, 105 Devonshire Street, 
on Tuesday, Jan. 10, 1882, at 11 o’clock a. M. 

: J. M. Perrenciuy, Cashier. 
Equity Record, p. 15. 


Law Record, p. 11. 


The Charlestown Five-Cent Savings Bank did not have any notice 
of this annual meeting except the foregoing notice published in the 
Boston Advertiser. One of the trustees was present at the early 
part of the meeting, but while he was there he heard and learned 
nothing except that the bank was in a very bad condition; and he 


thereupon left the meeting. He did not vote or take any part in its 
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proceedings, and he made no report to the trustees of the savings 
bank. | 
Equity Record, pp. 84, 90, 91, 92. 
Law Record, p. 60. 


Some time after Jan. 10, 1882, the savings bank received notice 
of an assessment of one hundred per cent upon two hundred shares 
of stock in the Pacitic National Bank, for which the savings bank held 
certificates. Mr. Stone, the president of the savings bank, and 
Mr. Thompson, one of its. trustees, called upon the examiner, Mr. 
Needham, who was still in possession of the bank, and inquired of 
him as to the effect of the payment of the assessment. Being 
assured by Needham that the payment of the assessment would 
relieve the savings bank from further liability, and relying upon his 
statement as that of a government officer, and believing his state- 
ment to be true, the savings bank paid $20,000, March 18, 1882, 
and had the following indorsement made upon each of its certifi- 


cates : — 
Boston, March 18, 1882. 


An assessment of one hundred per cent has been paid on this cer- 


tificate. 
E. C. Wuitrney, Cashier. 


Equity Record, pp. 82, 83, 90. 
Law Record, p. 60. 


At the time of this payment, the Pacific National Bank and all 
“moneys received by it were in the exclusive charge of the Comp- 
troller, acting through Needham, his agent. 

Equity Record, p. 13. 

Law Record, pp. 8, 9. 


The Charlestown Five-Cent Savings Bank made this payment for 
the purpose of discharging its liability as a stockholder for the debts 
of the bank. It believed this payment would discharge that liability, 
or it would not have made it. 

Equity Record, pp. 83, 84. 
Law Record, p. 60. 
(2e) 
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The Charlestown Five-Cent Savings Bank did not know at the 
time of this payment, nor was it ever in any way informed, until 
after the receiver had been appointed, that the increase of capital 
from $500,000 to $1,000,000, to which it had subscribed in Septem- 
ber, 1881, had not all been taken and paid in; but it supposed and 
it believed that the capital had been validly increased to $1,000,000. 
It was not until after the receiver was appointed that it was informed 
of the action of the directors on Dec. 13, 1881, or of that of the 
Comptroller of the Currency on Dec. 16, 1881, purporting to fix the 
capital stock at $961,300. | 

Equity Record, p. 83. 
Law Record, p. 60. 

It had no information until the taking of the evidence in these 
cases that its name appeared in any way on the books or records of 
the bank, as a holder of the new stock. 

Equity Record, p. 84. 
Law Record, p. 60. 


It does not appear that any register or list of stockholders was 
ever kept in accordance with Section 5210 of the Revised Statutes ; 
nor does it appear that the stock ledger of the bank, so called, was 
ever seen by, or its contents made known to, any creditor of the 
bank, or any member of the public. . 

On March 18, 1882, the amount paid on the assessment of one 
hundred per cent, including the $20,000 paid by the Charlestown 
Five-Cent Savings Bank, was $643,000. } 

This entire sum was paid by the stockholders of the bank, and 
by some of the subscribers to the increase voted Sept. 13, 1881, 
while the hank and all its receipts and assets were in the possession 
and under the control of Needham, the representative of. the Comp- 
troller of the Currency. 

Equity Record, pp. 80, 13. 
Law Record, pp. 9, 14. 


On March 18, 1881, this entire fund of $643,000 was therefore 
in the hands of and under the control of said Needham. 
Equity Record, p. 13. 
Law Record, p. 9. 
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The bank was then in fact deeply and hopelessly insolvent. 
Equity Record, pp. 16, 18, 77. 
Law Record, pp. 12, 13. 


On March 18, 1882, the Comptroller of the Currency, without con- 
sulting the Charlestown Five-Cent Savings Bank, or the stock- 
holders of the bank, or the subscribers to the increase to $1,000,000, 
or those who had paid in the $643,000 on account of the assessment, 
surrendered the bank and its assets to the directors, who opened the 
bank to business. The directors found, however, that they could 
do and did in fact do very little business in banking. 

Equity Record, p. +. 
Law Record, p. 13. 


From March 18 to May. 20, the indebtedness of the bank was 
paid off and reduced over $2,000,000. 
Equity Record, p. 16. 
Law Record, p. 12. 


The whole amount paid by the stockholders as a contribution 
towards the payment of the debts of the bank by voluntary assess- 
ment, viz., $742,800, including the $20,000 paid by the Charles- 
town Five-Cent Savings Bank, was applied to the payment of the 
debts of the bank. 

Equity Record, p. 18. 
Law Record, p. 13. 


There were new liabilities contracted. subsequent to March 18, 
1882, to the amount of $200,000, but the bank after that time made 
no new losses. | 

Equity Record, pp. 16, 19. 
Law Record, pp. 12, 13. 


The receiver was appointed May 22, 1882. All the assets, which 
were in the bank Noy. 18, 1881, came into the receiver’s hands, 
when he took possession of the bank, except such as had been col- 


lected and applied to the payment of the debts and expenses of the 
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bank, and suchas had been surrendered on compromise in the set- 
tlement of doubtful assets. 

Equity Record, p. 16. 

Law Record, p. 12. 


On Nov. 27, 1882, six months after the appointment of the 
receiver, the Comptroller of the Currency made another demand or 
requisition for $961,300 upon the stockholders of the bank, and 
upon the subscribers to the increase to $1,000,000, being an assess- 
ment of one hundred per cent upon what was alleged and is alleged 
by the receiver to be the capital of the bank. The receiver brought 
suits to enforce this assessment March 14, 1883. 3 

Equity Record, p. 18. 
Law Record, p. 13. 


In the suit brought against the Charlestown Five-Cent Savings 
Bank, the receiver alleges it to be the holder of two hundred shares 
of the stock of the Pacific Bank, and seeks to enforce against it as 
such a payment of $20,000. 

To enjoin the prosecution of the suit so instituted against it, the 
Charlestown Five-Cent Savings Bank caused to be brought in the 
Circuit Court for the same district in which the suit itself was pend- 
ing the bill in equity, the whole record of which is now before this 
court upon the Charlestown Five-Cent Savings Bank’s appeal. In 
this bill in equity, it prays that the receiver may be enjoined from 
the further prosecution of said suit against it, and also prays for 
such other and further relief as to the Court may seem meet. 

The claim set forth in the bill in equity, and still urged in this 
court as the ground for such equitable relief, is that the contribution 
by the Charlestown Five-Cent Savings Bank, on March 18, 1882, of 
an amount equal to the par value of. the stock held. by it, towards a 
fund which was actually used in the payment of the debts of the 
Pacific Bank, said bank then being insolvent, constituted in equity 
a satisfaction and extinguishment of its liability as a stockholder for 
the debts of the bank. It is further set forth in said bill, and still 
urged as an additional ground for equitable relief, that by the pay- 
ment of the $14,000, made by the Charlestown Five-Cent Savings 
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Bank upon the one hundred and forty shares of alleged new stock, 
which in fact never had any legal existence, and on which the 
Charlestown Five-Cent Savings Bank never incurred any liability, 
it really contributed towards a fund actually used for the payment 
of the debts of the bank an amount to equal to over three hundred 
per cent of the stock held by it. | 

The Charlestown Five-Cent Savings Bank also defended the suit 
brought against it by the receiver, the whole record of which has 
been brought before this court by writ of error, upon two grounds : 

First. That it was not at the time of the appointment of the 
receiver, or at any time, the holder of two hundred shares of the 
stock of the Pacific National Bank, but was in fact and in law a 
holder of only sixty shares thereof. Its claim is that the attempt on 
the part of the directors and the Comptroller of the Currency in 
December, 1881, to fix the capital stock of the bank at $961,300, 
was contrary to law and void; that the alleged one hundred and 
forty shares of new stock on which it is sued never had any legal 
existence ; and that it, by virtue of its subscription in September, 
1881, for one hundred and forty shares in the then proposed increase 
of capital from $500,000 to the $1,000,000, and by its other acts, 
never became liable on account of the debts of the Pacific National 
Bank, beyond its liability as the holder of sixty shares of valid 
stock. | 

Second. That by its contribution, March 18, 1882, of an amount 
equal to the par value of all the stock ever alleged to be held by it 
towards a fund which was all used in the payment of the debts of 
the bank, the bank then being insolvent, it in law discharged its lia- 
bility as a stockholder in said bank, and should therefore have judg- 


ment in its favor in the suit pending against it. 


SPECIFICATIONS OF ERRORS. 


In the Equity Appeal, the error in the decree of the Circuit Court, 


which is here relied upon and urged, is that the Circuit Court ought 
to have held and adjudged that the contribution by the Charlestown 
Five-Cent Savings Bank, March 18, 1882, of an amount equal to 
the par value of its stock in the Pacitic National Bank, towards a 
fund which was all used in the payment of the debts of the bank, 


14. 


the bank then being insolvent, constituted in equity a performance, 
satisfaction and extinguishment of its liability as such stockholder, 
and that the Circuit Court ought to have restrained the receiver 


from further prosecuting the suit instituted by him against said 


Charlestown Five-Cent Savings Bank, and that the Cireuit Court 
erred in not so doing. 

The Circuit Court further erred in not granting to the Charles- 
town Five-Cent Savings Bank, in whole or in part, the relief 
prayed for in its said bill of complaint. 

As plaintiff in error, the Charlestown Five-Cent Savings Bank 


relies upon and urges all the errors specified in the Assignment of 


Errors, which make a part of the record of the Writ of Error, 
beginning on page 67 thereof. 

These errors are as follows :— | 

1. The Circuit Court erred in giving judgement for the defendant 
in error on the facts found by the court and in not giving judgment 
thereon to the plaintiff in error. 

2. There was error in each of the rulings of said court, admitting 
in evidence, each one severally, the records, papers and documents, 
copies of which are annexed to and a part of the “ Statement of Facts 
found by the Court,” and which records, papers and documents are, 
respectively, Exhibits 5, 6, 7, 8, 10, 11,12; 13, 14, 15, 16° and 17 
in the record of the Writ of Error. | 

3. There was error in the ruling of said court, admitting in evi- 
dence what was assumed vw be a record of the doings of a meeting 
of the stockholders of said Pacific National Bank, held Jan. 10, 
1882, a copy of which is annexed to said findings of fact by the 
court as “Exhibit 9,” except so much thereof as is a record of the 
election of a board of directors of said bank, which is as follows :— 

“The following directors were chosen by a stock vote of 4,727 
shares against 80 scattering votes: Lewis Coleman, of Boston ; 
John Shepard, of Boston; M. Dyer, Jr., of Boston; M. P. 
Springer, of Newton; J. H. Whitaker, of Malden; Edwin Ray, of 
Newton; J. H. Sanborn, of Newton; E. M. Fowle, of Newton: 
George H. March, of Watertown; Arthur Sewall, of Bath; John 
E. Cassidy, of Boston; John Fallon, of Lawrence.” [The exhibits 


referred to in the two preceding specifications of error cover forty 
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pages of the record of the Writ of Error, and are not here set out 
because of their voluminous character. ] 

4. There was error in the ruling of said court, admitting in evi- 
dence the following vote of the directors of said Pacific National 
Bank, passed Dee. 13, 1881, to wit : — 


Voted, that whereas it was voted by this board, on the thir- 
teenth day of September last, that the capital of this bank be 
increased to one million dala: and that stockholders of this date 
have the right to take the new stock at ~ in equal amount to that 
held by them ; : 

And whereas the stockholders were duly notified of said vote, 
and also that subscriptions to the new stock would be payable 
Oct. 1; 

And wheareas $461,300 of said new stock has been taken and 
paid in; | 

And whereas $38,700 thereof has not been taken and paid in; 

Voted, that said $38,700 of said stock be, and is hereby, connalian 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300. 

Voted, that the Comptroller of the Currency be notified that the 
‘apital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 


5. ‘There was error in the ruling of said court admitting in evi- 
dence the following certificate of J. M. Pettengill, the cashier of 
said bank, to the Comptroller of the Currency, which is dated 
Dec. 13, 1881, to wit: — 
| PACIFIC — Bank oF Boston, 

Dee. 13, 1881. 
To the Comptroller of the Currency, Washington BiG, 

It is hereby certified that the capital stock of “The Pacific National 
Bank of Boston” has been increased pursuant to the Articles of 
Association of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 


dred and sixty-one thousand three hundred dollars. 
[SEAL | | J. M. Perrencity, Cashier. 


6. There was error in the ruling of said court, admitting in 
evidence the following certificate of John J. Knox, Comptroller of 
the Currency, dated Dec. 16, 1881, to wit : — 
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TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W asHiInGTON, Dee. 16, 1881. 


Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston,” Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its Articles of Association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston,” Mass., aforesaid, has been increased, as 
aforesaid, in the sum of four hundred and sixty-one thousand three 
hundred dollars ; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the said increase 
of capital is approved by the Comptroller of the Currency. 

In witness whereof I hereunto affix my official signature. 

[SEAL | Joun J. Knox, Comptroller. 


7. There was error in the ruling of said court, admitting in evi- 
dence the facts introduced by the receiver relating to the suits 
brought by three creditors after March 18 and before May 20, 1882, 
as stated in facts found by the Court (p. 13, record of Writ of Error). 

8. There was error in the findine of said court, as a conclusion 
of law from the facts found by it, that the plaintiff in error was the 
owner of the number of shares of stock in said Pacific National Bank 
on May 20, 1882, and on May 22, 1882, as declared in that behalf 
of the declaration. 

9. There was error in the rulings of said court, in each and every 
refusal to make the several and separate rulings requested by the 
plaintiff in error in its prayers therefor submitted to the court after 
the evidence introduced by both parties was closed, to wit : — | 

(1.) In refusing to rule as requested, “that by reason of the 
plaintiff in error having taken one hundred and forty shares of the 
$500,000 increase of the capital of the Pacific National Bank voted 
Sept. 13, 1881, and its payment thereof, and receipt and retention 
of a certificate of stock for that amount, it cannot be held as a stock- 
holder in this action unless it appears that the whole amount of the 
$500,000 increase voted was, either before or subsequent to its 
reception of said certificate, taken and paid in, and the increase of 
stock to that amount approved by the Comptroller of the Currency.” 
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(2.) In refusing to rule as requested, “that the vote of the 
directors of the Pacific National Bank, Sept. 13, 1881, that the cap- 
ital of that bank be increased to $1,000,000, and the vote of the 
directors of said bank, Dec. 13, 1881, in which the attempt was 
made to limit the increase of the capital to $461,300, and to fix the 
whole capital at $961,300, and the approval thereof by the Comp- 
troller of the Currency by his certificate dated Dec. 16, 1881, did 
not constitute a legal and valid increase of the capital stock of said 
bank to $961,300.” ys Ay | 

(3.) In refusing to rule as requested, “that if the action of the 
directors of said bank. and the Comptroller of the Currency, set 
forth in the preceding request, constituted a valid increase of the 
capital stock of said bank of $461,300, and to the amount of $961,- 
300, the plaintiff in error cannot be held in this action as a stock- 
holder in said increase of $461,300 by reason of its having taken 
one hundred and forty shares of the increase of $500,000 voted Sept. 
13, 1881, and its payment for those shares and the reception of a cer- 
tificate for said one hundred cnd forty shares thereof prior to the failure 
of the bank, Nov. 18, 1881.” | 

(4.) In refusing to rule as requested, “that the retention by the - 
plaintiff in error of said certificate for one hundred and forty shares 
of said $500,000 increase until the final closing of the bank, May 20, 
1882, and the payment of the assessment of one hundred per cent 
upon the par value of said supposed shares, which was made by it 
March 18, 1882, were not sufficient in this case to constitute or hold 
it as an owner of said shares if it did not know, and had never been 
informed, of the said action. of the directors, Dec. 13, 1881, or of 
the said action of the Comptroller, Dec. 16, 1881, certifying the 
stock at $961,300, until after the receiver was appointed, May 22, 
1882, and did not, until after that time, know, and had never been 
informed, that the increase of said capital stock to $1,000,000 had 
not all been taken and paid in.” 

(S.): In refusing to rule as requested, “that if the votes of the 
directors of Sept. 13 and Dec. 13, 1881, and the certificate of the 
Comptroller dated Dec. 16, 1-81, did not constitute a valid inerease 
of the capital of the bank to $961,000, that attempted increase was 

(Se) 
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not validated by subsequent ratifying acts (if such acts there were), 
by part only of those who had subscribed for and paid in the $461,- 
300, under the vote to increase $500,000.” 

(6.) In refusing to rule as requested, “that the amount of the 
capital stock could not be increased by ratification to a sum less than 
$961,300; and if the plaintiff in error did acts which might consti- 
tute ratification on its part, this would not make the one hundred 
and forty shares of proposed new stock taken up and paid for by it 
legal stock unless all the other holders of shares in the same $461,- 
300, part of the said $500,000 increase, to the amount which had 
been approved ($461,300), also ratified the increase.’’ 

(7.) In refusing to rule as requested, “that the payment by the 
plaintiff in error, March 18, 1882, to the directors of the Pacitie 
National Bank, which was then insolvent and its capital stock all lost, 
and was in the possession and under the control of Needham, of an 
amount. equal to the par value of the stock which it owned or of 
which it had certificates, which was applied towards the payment of 
the indebtedness of said Pacific National Bank, if made with the 
understanding and belief on its part that it would discharge it from 
its liability under the statute to contribute towards the payment of 
the debts of the bank a sum equal to the par value of its stock, con- 
stituted a satisfaction and discharge of that liability, and proof of it 
is a good defence to this action.” | 

(8.) In refusing to rule as requested, “that the payment by the 
plaintiff in error, March 18, 1882, of an amount equal to the par 
value of its shares of stock, or supposed stock, in the Pacific National 
Bank and of which it held certificates, to the parties and under the 
circumstances stated in the preceding request, which was applied as 
therein supposed, discharged the plaintiff in error from its liability, 
if any existed, to contribute further towards the payment of all debts 
of the bank which were contracted before such payment.” 

(9.) In refusing to rule as requested, “that if the plaintiff in 
error paid to Daniel Needham, the bank examiner, while he was in 
charge of the bank, or to any person acting under his_ authority in 
the reception of the payment, a sum of money equal to the par value 


of all the shares of said supposed stock held by it in said Pacitie 


National Bank, which was applied in payment of the debts, contracts 
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and engagements of the bank, it constituted a discharge of its liabil- 
ity under the statute, and is a defence to this action.” 

(10.) In refusing to rule as requested, “that if the plaintiff in 
error paid the assessment upon all the shares held by it, which was 
voted at the assemblage of stockholders, Jan. 10, 1882, to Daniel 
Needham, while he was in possession and control of the bank, and 
all money received for the payment of its debts, or to any person 
authorized by him, such. payment constituted a discharge of the 
plaintiff in error’s liability under the statute, and is a defence to this 
action.” aise 3 

(11.) In refusing to rule as requested, “if the plaintiff in error, 
since the failure of the bank in November, 1881, has paid one as- 
sessment of an amount equal to the par value of the shares of said 
stock and supposed stock held by it, and such payment did not have 
the effect of restoring the value of its stock to it-in any part, but was 
devoted to the payment of the debts, contracts and engagements of 
the bank, it is discharged fromm further liability, under whatever pro- 
vision of law that assessment may have been made.” 

(12.) In refusing to rule as requested, that “the effect would be 
the same of a payment made under the circumstances stated in the 
foregoing request, if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to making an assessment.” 

(13.) In refusing to rule as requested, “that if, after it was 
notified of the assessment referred to in these requests, the plaintiff 
in error received from Daniel Needham, the examiner, while he was 
in possession of the Pacific National Bank and all its assets, and 
while the moneys paid in to said bank were paid and received under 
his supervision and authority, assurances that the payment of that 
assessment would relieve it from all further lability under the 
statute to contribute towards the payment of the debts of the bank, 
and was influenced in part to pay the assessment by reason of such 
assurances, and did thereafterwards pay it to the bank while it was 
in Needham’s possession, such payment is a satisfaction of ‘its 
liability sought to be enforced in this action and is a defence to it.” 

10. There was error by said court in rendering judgment against 


the plaintiff in error for an assessment upon all the stock of which 
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it was alleged in the declaration to be the owner, because if judg- 
ment was authorized for the assessment upon any part of said alleged 
stock, it was only upon such stock held by the plaintiff in error as 
‘was created prior to Sept. 14, 1881. 

11. There was error by said court in rendering judgment for 
any greater part of the assessment made by the Comptroller of the 


Currency against the plaintiff in error than the plaintiff in error’s 


due proportion of the debts of said bank contracted subsequent to 
March 18, 1882. 
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ARGUMENT. 


The appellant relies on two principal propositions : — 
ob . . . ) 
First. It is not a stockholder of the new stock. 


Second. It has once paid its full liability. 


I. | 
We deny that the character of holder of the new stock has 
attached to the appellant and plaintiff in error. 
It contracted to take new stock in a bank whose capital should be 


a million dollars. 


», * ~ & ‘ 
Pages 24, 81. 


This agreement imposed no obligation to take shares of a smaller 
capital. | 3 

These engagements are as distinct as. engagements to take stock 
in different banks. : | 

Acceptance of certificates, entries on the books, payment of 
assessments, neither separately nor combined, clothe it with that 
character in fact, or estop it from denying it. | 

This is settled by the statute itself. There is.a clear distinction 
between the system provided in the national banking law for the 
original formation of a corporation, and that provided for the 
increase of its capital. ; ‘ 

Sections 5133-5141, 5168-5180, provide for the creation of 
a corporate life which comes into being when the articles of associa- 
tion are signed and filed. Its subsequent action will be binding 
upon the associates, although irregular. The departure from mere 
mandatory provisions can only be remedied by proceedings instituted 
by the government. . | | | | 

But Section 5412 expressly declares: “Wo increase of capital 
shall be valid until the whole amount of such increase is paid in, and 
notice thereof has been transmitted to the Comptroller of the Currency, 
and his certificate obtained, specifying the amount of such increase of 
: (4e) 
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aa capital eek with his approval thereof, and that it has been duly paid 
nasa part of the capital of such association.” 
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The appellant’s subscription, payment, taking the certificate and 
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_ the entry upon the books were mere preparation for or anticipation 
; of the assuming the character of stockholder, when the whole 
amount should be subscribed, and the approval and certificate of the 
Comptroller obtained. They conferred no right and imposed no duty 
upon appellant, except to become a stockholder when the increase 
became valid, and imposed no obligation upon the bank except to 

admit it as a stockholder when the proceeding was complete. 

If the Comptroller had withheld his approval altogether, surely 
appellant could not have been held as shareholder, for the single 
purpose of liability to previous debts and for no other purpose what- 
ever. | 

American Tube Works v. Boston Machine Co., 139 Mass. 5. 
Reed v. Boston Machine Co., 141 Mass. 454. 


In the former case all the elements found here exist, with the addi- 
tional fact that plaintiffs had actually received dividends on the illegal 
stock. Allen, J., says: “In all the cases which have come under 
our observation, where one has been held to be a stockholder by 
estoppel, there has been a legal creation of the capital stock.” 

There is no distinction in principle between an attempted increase 
of capital beyond the amount expressly limited in the charter, and 
an attempted increase, which the law expressly declares shall not be 
ralid until the consent of the public officer who has control of the 
. subject, be obtained: | | 

The consent of the Comptroller tukes the place of the legislative <. 
consent, which, in either case, would be sufficient to authorize an in- 
| crease beyond the original limit. 

q The issue of the increase was, by the express terms of the statute, 
ultra vires. 

In Scovill v. Thayer, 105 U. S. 1438, it is held that in such case an 
alleged stockholder is not estopped by receiving certificates, attend- 
ing corporate meetings, or by the fact that the corporation had held | 
itself out as having increased capital, and so obtained increased 
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The Court say : — 

“The increased stock itself was void. It conferred on the holders 
no rights, and subjected them to no liabilities. If the stock of the 
first and second issues had been held by one set of holders, and the 
stock of the third and fourth by another, in a contest between them, 
the latter would have been excluded from all participation in the 
management of the company or in its profits. To decide that the 
holders of stock issued ultra vires have the same rights as the holders 
of authorized stock, is to ignore and override the limitations and 
prohibitions of the charter. We think it follows that, if the holder 
of such spurious stock has none of the rights, he can be subjected to 
none of the liabilities of the holder of genuine stock. His contract 
to pay for spurious shares is without consideration, and cannot be 
enforced. The corporation being absolutely without power to in- 


_ crease its stock above a certain limit, the acquiescence of the share- 


holder can neither give it validity, nor bind him or the corporation.” 
The acts of the stockholders, until the certificate of the Comp- 
troller, are nothing more than propositions among themselves. 


Charleston v. People’s Nat. Bank, 5 Rich. So. Car. 103. 


In all the cases cited on the other side, so far as we have examined 
them, the Court hold the stock valid, notwithstanding irregularities. 
If the corporations had been solvent and gone on, the stockholders, 
under the principle of those decisions, would have established their 
right to dividends and to vote. Here, it is clear that until after the 
certificate of the Comptroller, which was itself long after the facts 
relied on as an estoppel, no such relation to this corporation in 
respect to its new stock ever existed. | 

So far as the certificate is concerned, that is a strange estoppel 
which estops a person from denying that he is the owner of that 
which does not exist; that he is a stockholder of no stock. The 
reasoning of Scovill v. Thayer is fully applicable here. If there 
had been a dividend declared after the issue of these certificates 
and before the Comptroller’s certificate, the old stockholders could 
have prevented the new ones from receiving it. If there had been 
a meeting, the old stockholders could have prevented the new ones 
from voting. There is no single privilege of a stockholder which 


; 
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the holders of the certificates could have claimed after their issue, 
until the five hundred thousand dollars had been all paid in, and the 
Comptroller’s certificate to the payment of the increase, and his 


_ approval thereof obtained. 


Upton v. Tribilcock, 91 U. S. 45, Sanger v. Upton, 91 U. S. 56, 
Webster v. Upton, 91 U. S. 65, Chubb v. Upton, 95 U. S. 665, and 
Pullman v. Upton, 96 U.S. 828, deal only with the case of sub- 
scriptions obtained by fraud, or stock which the corporation had a 
right to issue, but issued irregularly, or stock de facto in corpora- 
tions irregularly organized. | 

Neither party to the transaction understood the payment of the 
money, the certificates, or the entries, as conferring any rights. 
upon anybody until the whole half million was paid, and the Comp- 
troller’s certificate obtained. They were mere acts of preparation or 
anticipation. : 

Certainly there must be some limit to an estoppel. The clerk of 
a bankrupt corporation cannot, by entering a name on the stock book 
for any number of shares he pleases, render the person named liable 
for all or any part of its debts. Could the cashier of this bank, by a 
stroke of his pen, charge any number of the richest men in Boston 


with shares to the amount of $1,000,000, and thereby render them 


liable for these debts ? 

The presumption arising from entry in a stock book does not 
apply when all the facts are before the court. No case can be 
conceived where a person, not a stockholder on all other facts, 
becomes one by putting his name on a book without his authority. 

The certificate and entry in stock book must purport to be shares 
in some specific capital. There can be no such thing as a share, 
unless there be a unit which is shared. A numerator is without 


meaning unless there be a denominator. Until there has been a unit 


er 
© 
of capital duly created, there can be no such thing as an estoppel to 


deny holding shares therein. | 

If it wese essential to our argument, we should respectfully ask 
the Court to reconsider the dictum of Mr. Justice Hunt, in Chubb v. 
Upton, 95 U.S. 665, 668, that “it not necessary to sustain the acticn 
against a subscriber, that there should have been a subscription for 
the whole amount named in the articles.” If this be true to any 
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extent, we conceive it can be only true in cases where a corporation 
has begun business lawfully, might lawfully have limited its increase 
to the amount actually subscribed without the assent of any other 
authority, so that the subscriber would become a shareholder in a 
going concern, and where the circumstances attending the issue of 
the certificates immediately, show that to have been the intent of the 
parties. See cases collected in | 

1 Morawetz, Sect. 142. | 

Rensselaer Plank Road Co. v. Wetsel, 21 Barb. (N. Y.) 56. 


But the present case is as if the subscription paper had itself con- 
tained the express condition that the bank would not admit the 
subseriber to the character of stockholder, until the whole amount 
should be subscribed. 65 

Lexington R. R. v. Chandler, 13 Mich. 311. 

Troy & Greenfield R. Rk. v. Newton, 8 Gray, 596. 
Worcester & Nashua R. R. v. Hinds, 8 Cush. 110. 
City Hotel v. Dickinson, 6 Gray, 586. 

Boston & Barre Rk. R. v. Wellington, 113 Mass. 79. 
Boston R. R. v. Pearson, 128 Mass. 445. 


Creditors, in dealing with corporations, are bound to take notice 
of the limitations of their charters, and, @ fortiorz, of the limitations 
of the general law. io ' 

2 Morawetz, Private Corp., 849. 
Scovill v. Thayer, 105.U. S. 143, 149. 
Pearce v. Madison R. R., 21 How. 441, 443. 
- In re County Life Ass. Co., L. R., 5 Ch. App. 288. 


The book produced by the receiver is not a stock register. It is 
a mere debt and credit account with the stockholder, p. 88. 


Ins. Co. v. Hastings, 2 Allen, 398. 


We come then to the action of the directors of Dec. 13, 1881, and 
the two certificates of the Comptroller, dated Dec. 16, 1881. 

Dec. 13, 1881, the bank was wholly insolvent. Its capital was 
entirely gone, and its liabilities were more than three million dollars 
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‘in excess of its capital and assets. It failed to redeem its circulating 
notes, or to pay debts or depositors in the course of business. Its 
doors were closed (pp. 12, 13); its officers were excluded from all 
control of its affairs by the order of the Comptroller (p. 13). 

Needham, the bank examiner, although not styled receiver in the 
order, was in fact executing the functions of receiver, and not of 
visitor or examiner, so far as his custody and control of the bank 
were concerned. 

Rev. Stat. §§ 5240, 5241. 


This was a clear case of insolvency, and these were clear acts of 
insolvency within the meaning of Sect. 5242. They were due and 
public notice to every shareholder and creditor that the power of the 
bank to deal in any manner with its assets, except to preserve them 
and to redeem bills, was gone. It could make no binding contract ; 
even a seizure and sale of its property on an adversary suit would 
be void. | 
National Bank v. Colby, 21 Wall. 609. 


The purpose to violate the provisions of Sect. 5242 would be 
inferred as matter of law from any payment or transfer of the prop- 
erty under these circumstances, and notice of such purpose be 
imputed to both parties. 

This is very well stated in Pratt’s digest of the National Bank 
Act in the note to Sect. 5242: “It is plain that a bank is bankrupt 
at the moment that it cannot pay legitimate demands upon it in cur- 
rent funds; and the very fact that when a demand is made, a bank 
offers something other than current funds, would appear to be pre- 
sumptive evidence of insolvency. It is expected, from the very 
nature of the business, that a bank will always conduct its business 
so as to be prepared to meet all demands by immediate payment in 
money. In practice, however, it is often very difficult to determine 
the exact date of the insolvency, inasmuch as a bank may be really 
insolvent and yet be able to meet demands to some small extent in 
current funds; and it may be able, by disposing of its more easily 
liquidated assets, such as bonds, or the best of its bills receivable, to 
supply itself with current funds to meet considerable demands. 
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But while the exact moment of insolvency is extremely difficult to 
fix theoretically, still practically, in each actual case, there comes a 
time when the officers are aware they cannot continue business. 
Usually, when they come to this conclusion, the institution: closes its 
doors, and this act vs the act of insolvency mentioned in the section. 

“It rarely, however, happens that a bank closes its doors, but it 
subsequently appears, by competent evidence, that for days, weeks, 
or months prior to the actual closure, the officers must have been 
aware that there was no hope for the institution, and they are not 
excusable because they permitted themselves to be led by false 
hopes, but it is presumed that things appeared to them as they 
would appear under like circumstances to competent business men. 
If it can be proved that after the institution was in such condition 
that competent bankers would have closed its doors, the officers paid 
out moneys, etc., all such acts would be null and void, and when 
creditors were paid in other than current funds, say in bills receiv- 
able or other unliquidated assets, such creditors would doubtless be 
considered to have been put on notice, and could be compelled to 
refund and await pro rata distribution.” 

Such being the ease, the directors had no power to pass the vote 
fixing the capital at $961,300, and that whether the act be treated 
as anattempted reduction of the capital, which could only be effected 
by a two-thirds vote of the shareholders (Sect. 5143), or as a 
new and original attempt to increase. 

It is clear they had no authority to reduce the capital: first, 
because that power only resides in the stockholders (Rev. St., 
§ 5148); second, because the capital had never been lawfully in- 
creased to the point from which they were to reduce it. 

Yet it seems clear that reduction and not increase was what they 
attempted by the vote of Dec. 13, 1881. After reciting the vote to 
increase to a million, and that the subscriptions were payable Oct. 
1, and that “$461,300 of said new stock has been taken and paid 
in,” they vote that “ $38,700 of said stock be, and is hereby, cancelled 
and deducted from said ‘apital stock of $1,000,000,” ete. This 
purpose is further made clear by the fact that the transaction was 
illegal as an original increase, because there was no offer of the new 


stock pro rata to holders of the old stock as the Articles of Associa- 


tion (Sect. 5, p. 16, and By-Law, Sect. 11, p. 17) require. 

But this is of minor importance. The directors were at that date 
totally incompetent to bind the bank by the contract which the 
acceptance of a subscription or payment to stock implies. 

The acceptance of a subscription and payment to the stock of a 
bank implies a contract on the part of the corporation to take the 
money and employ it in the business of banking. It implies a con- 
tract to give hima right as stockholder to his equal control and 
management of a banking business to be thereafter conducted. If 
it be an increase, it is a contract for a sale to him of a proportionate 
joint ownership ef an existing capital then engaged and thereafter 
to be engaged in the business of banking. How can an agency 
make sucha contract which could not lawfully pay a creditor other 
then a bill-holder a debt of twenty-five cents? If into the ordi- 
nary contract for the sale of goods on credit there enter the implied 
condition that the buyer shall keep his credit good till the transac- 
tion be complete, does not this condition enter into the authority of— 
directors to hold third persons or bind their own corporations by 
contracts to continue the business ? 

On the same thirteenth day of December, 1881, the cashier sent 
to the Comptroller a certificate that the capital stock had been in- 


creased and the increase all paid in. In point of fact, not a dollar 


had at that time been subscribed or paid in toward any increase 
voted by the directors on that day. The subscribers to the new 
$500,000, under the former vote, might each of them have demanded 
that his money should be returned immediately on the passage of 
the vote fixing the amount at $461,300. Nothing, certainly, had 
yet happened which made any subscriber liable as shareholder. 

On the same day the Comptroller issued his two certificates, one 
declaring that the new stock was all paid in, the other declaring 
that it was all gone, and directing an assessment (pp. 14, 15). 

We submit that neither of these certificates had any validity 


whatever. | | 

The Comptroller is not a judicial officer. He cannot bind any 
citizen by a decree or judgment. It is true, his certificate is con- 
clusive upon the question whether a bank is duly organized, and 
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upon the question how much of the stockholders’ liability needs to 
be enforced. | 

Kennedy v. Gibson, 8 Wall. 498. 

Bank v. Kennedy, 17 Wall. 20. 

Casey v. Galli, 94 U.S. 673. 

Sanger v. Upton, 91 U.S. 56. 


A person who has become a shareholder in a bank so far sub- 
mits himself to the Comptroller’s authority ; and the enforcement of 
this submission is necessary for the due protection of the public. 

But it cannot be claimed that the Comptroller can by his certifi- 
cate impose upon persons the character of shareholders without their 
consent. Nor will it be doubted, we presume, that if the Comp- 
troller be about to give such certificate illegally or contrary to the 
fact, any person who would be agerieved thereby may have 
judicial process to restrain him. | 


United States v. Knox, 102 U. S. 422. 


If, then, the act of the Comptroller be performed under such cir- 
cumstances that it is impossible to apply for an injunction in advance, 
it must be that the facts may be shown in defence, especially in 
cases Where no new rights have attached in consequence of reliance 
on his action. | 

The Comptroller could not lawfully certify to an increase of capital 
made illegally, for the reasons heretofore stated. | 

Nor could he properly and lawfully certify that the capital “ had 
been increased in accordance with the provisions of the Articles of 
Association,” and that “said increase of capital has been paid into 
said bank as a part of the capital stock thereof,” or lawfully certify 
his approval of such increase,.when the fact was at. that moment 
known to him that the amount was all gone, that it never had been 
received as capital, but had been applied to the partial reduction of 
the indebtedness of a bank still insolvent. : 

The law will not stick at the phrase “has been duly paid in.” It 
is the substance of an increase of capital to which he is authorized 
to certify. The fact that it is there, not the fact that it was paid 
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weeks or months ago, is the essential fact which he is to declare. 
It must be there as an existent, present fund, to which the public 
may trust in dealing with the bank, on the one hand, and which is to 
stand between the shareholders and their liability for debts on the 
other. | 

The Comptroller erred, therefore, in deeming himself authorized 
to certify that the capital had been increased. 

He also erred in deeming that he had authority to require an 
assessinent on this increase. The case of a capital “impaired by 
losses or otherwise,” contemplated in Section 5205, does not exist 
where the capital is all gone and the bank is insolvent. 

We ¢laim that there is nothing in this case which creates an 
estoppel. The liability of the alleged shareholders must depend 
upon the actual facts, and not on any artificial presumptions. 

There has been no change, except for their advantage, in the 
position of the old creditors. The estoppel can at best only be 
invoked in behalf of the new creditors, some $200,000 in amount, 
who contracted with the corporation during the brief period of 
resumption, and after the alleged increase instock. Their rights, if 


any they have, can be preserved in the decree, if the Court think fit. 
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Our second general proposition is that the liability of all the 
shareholders has been equitably discharged by the payment of the 
assessment. 

This case is totally distinguishable, in this respect, from Scoville 
v. Thayer, 105 U. 8. 141. Inthat case Thayer had subscribed for 
certain valid shares in a Kansas corporation, and had paid in a part 
of their par value. The company afterward undertook to increase 
its capital beyond the amount authorized by law, and he subscribed 
and partly paid for certain unauthorized stock. He had an agree- 
ment with the company that no further calls should be made upon 
him, which agreement was void as against an assignee of the com- 
pany in bankruptey. The Court held that, on a suit by such assignee 
to recover the unpaid balance due on his authorized stock, he could 


not set off the sums paid by him on the invalid stock. 
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Mr. Thayer’s original subscription was, as between him and the 
representative of the creditors, a promise to contribute to a fund for 
their use. The money paid by him on the said stock not being 
applicable to the purpose for which it was intended, was, in the view 
most favorable for him, money received by the company to his use, 
constituting him an ordinary creditor to that amount. The Court 
say that “no call had been made for contribution on the valid stock, 
to which the amounts paid on the void stock could be said to apply. 
No eall could have been made by the company under its agreement 
with the stockholders, unless to pay its creditors, and it does not 
uppear that when the payments were made the company had any 
creditors.” The money paid in that case never, so far as appears, 
benefited a creditor in the slightest degree. It may, so far as 
appears, have been paid for the purchase of a mine which proved 
worthless, or for working a mine which proved unprofitable. 

See also | 

Sawyer v. Hoag, 17 Wallace, 610. 
Sanger v. Upton, 91 U.S. 56. 
Scammon v. Kimball, 92 U. S. 362. 


Morgan v. Allen, 103 U.S. 498. 


But in the case at bar, the money paid under a supposed liability 
went directly to reduce the volume of debts, as is expressly found by 
the Court under an assessment made for that sole purpose. The 
order by the Comptroller, and the voluntary consent by the supposed 
shareholder, to pay in one hundred per cent on the supposed capital, 
were an order and consent to pay that amount to the creditors, and 
actually accomplished that purpose. It was an actual performance 
of one obligation by parties who mistakenly supposed they were 
performing another. In form, it was an attempt to make good the 
capital. In fact, it was simply a reduction of the volume of debt. 

The entire deficiency was never paid. Pursuant, therefore, to the 
notice of the Comptroller of Dec. 16, 1881, the receivership therein — 
stated went on. The question with which we have now to deal 
is the same as if one shareholder only had brought to the officer 
his assessment on the full amount of his stock, paid it over to the 


representative of the government in charge, been assured by him 
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that it was in full discharge of his liability ; and, the sum paid having 
been actually applied to the payment of debts, been called upon by 
the receiver to pay again. | 

We do not rely on the assurances given by Mr. Needham to the 
stockholders as binding upon the receiver as an engagement. But 
they establish and interpret the purpose of the payment. They 
show that a discharge of the statute liability was the intent of the 
transaction. : 

The authorities cited below seem to us conclusively to establish 
the proposition that a statute liability for the debts of a corporation 
is discharged pro tanto by an advancement to the corporation to 
pay debts, or by a payment of the debt of any single creditor, in 
cases where the liability is direct to individual creditors. We claim 
that the principle is applicable where the liability is to a receiver, 
who is to distribute the fund among all creditors pro rata, and a 
payment has been made to a general fund of which creditors have 
the benefit, and which cannot lawfully be paid out in any mode which 
operates as a preference. 

It is clear that the giving of the bank to its officers by Needham, 
and the subsequent payment of debts, were illegal after the acts of 
bankruptcy already committed, and that the receiver can recover 
back all sums, if any, paid out by way of preference. 

But it also appears that the effect of the brief resumption was 
largely to benefit creditors, on the whole. They are in the same 
condition as if the Court had authorized an assignee in bankruptcy 
to continue business for the benefit of creditors, and his conduct of 
the business had resulted in investing the assets and diminishing the 
liabisities. 

Assuming, then, that it is established that these alleged shareholders 
have paid in voluntarily a sum they were not obliged to pay, with 
intent that it should be applied to increase a fund to discharge the 
indebtedness of the bank, and that it has been so applied, and the 
creditors collectively and individually are thereby in better condition 
than if the method provided by law had been strictly pursued, we 
submit that on well-established principles of equity such payment 
will be treated as a discharge of the statute obligation. 
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This may be treated either as 

An equitable performance of the obligation, 

An equitable satisfaction, 

A substituted performance, 

Or an equitable. set-off. 

It is not important to consider carefully the distinction between 
them. They all rest upon the general principle, that equity will not 
permit double benetits where but one benefit is intended, or impose 
double burdens where but one obligation is due. The money due 
from these debtors has reached these creditors, and. the substance of 


their obligations has been fully performed. 


Terry v. Little, 101 U. S. 216, 218. 

2 Pomeroy, Eq. Jur. § 579. 

Smith, Principles of Eq. p. 461. 

1 Pomeroy, Eq. Jur. 859. | 

Tubbs v. Broadwood, 2 Russ. & M. 487... 

Lechmere v. Carlisle, 3 P. Wms. 227. 

Lowden v. Lowden, 1 Bro. Ch. 582. 

Leach vw. Leach, 10 Ves. 516. 

Wilcox v. Wilcox, 2 Vernon, 558. 

2 Lead. Cas. in Eq. 833, 4 Am. Ed. 

Blandy v. Widmore, 1 P. Wms. 325. 

Deacon v. Smith, 2 Atk. 323. 

1 Pom. Eq. 88, 420, 421, 461, 520, 521. 

2 Ib. 580. 

1 Story, Eq. Jur. 1107. 

2 Ib. 1099, 1104. 

Smith, Eq. 444. 

Hx parte Pye, 18 Ves. 140. 

Hincheliffe ». Hincheliffe, 3 Ves. 516. 

Thynne v. Glengale, 2 H. L. Cas. 131. 

2 Redfield, Wills (2d Ed.), 515 et seg., Sec. 10, Sec. XI., 
p. 925, cases cited in note. 

Raleigh v. Raleigh, 35 Ill. 512. 

Briggs v. Penniman, 8 Conn. 390. 

Tallmadge v. Fishkill Tron Co., 4 Barb. 582. 
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Jones v. Wiltberger, 42 Ga. 578. 
Thompson’s Liability of Stockholders, 392. 
Lee v. Lee, 31 Georgia, 26. 

1 Story’s Eq. 840. 

2 Pomeroy, 952. 

United States v. Knox, 102 U.S. 422, 425. 
Hindustan vw. Alison, L. R. 6, C. P. 54. 
Marine Bank v. Fulton Bank, 2 Wall. 256. 
Scammon v. Kimball, 92 U. S. 370. 
National Bank v. Ins. Co., 104 U.S. 54. | 
Patterson v. Lynde, 106 U.S. 519. 

Smith v. Hurd, 12 Mete. 371. 


No offer to return the certificates or notice to rescind the transac- 
tion was necessary. The transaction never took effect. Nothing | 
ever passed to these alleged stockholders as against the corporation. 
There was nothing to be avoided or rescinded, and the certificates 
were of no value so as to need to be returned. 

Reed v. Boston Machine Co., 141 Mass. 454. 
Am. Tube Works v. Boston Machine Co., 139 Mass. 11. 


GEORGE F. HOAR. 
BENJAMIN N. JOHNSON. 
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CHARLESTOWN SAVINGS BANK, Apre.uant, 
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PETER BUTLER, RECcEIivErR. 


No. 823. 


SAME, PLAINTIFF IN ERROR, v. SAME. 


Brief of Appellee and Receiver, 

This case is the same substantially in all of its general aspects 
as Delano’s. (Law Rec., pp. 8, 12, 13-15, 60 to 62; Eq. Rec., 
pp. 81 to 89; 90 to 95.) There are slight differences only. 

The appellant bought 60 shares of old stock on September 17, 
1881, and got rights and took 140 shares of the new stock. 
(Eq., pp. 81-89, 90-95; Law case, pp. 59 to 61.) One of its 
Trustees attended the annual meeting of January 10, 1882, but 
did not take any active part or stay through. (Eq., 89 to 92.) 


We relv on the brief submitted in the Delano case. 


A. A. RANNEY. 
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CHARLES E. MORRISON VS. PETER BUTLER, RECEIVER, &¢. 1 


] Unirep States or AMERICA. gee 
Massachusetts Dorstrict, Gath 


At a circuit court of the United States for the first cirenit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Wednesday, the fifteenth d: ay of October, in the year of our Lord 
one thousand eight hundred and eighty-four, before the Honorable 
Le Baron B. C ‘olt, circuit judge. 


CHARLES E. Morrison, babi: a unant ) 
v. -In Equity. 
Linus M. Price, Receiver, Defendant. 2 


The bill of complaint in this cause was filed in the clerk’s office 
on the twenty-ninth day of May, A. D. 1884, and was duly entered at 
the May term of this court, A. D. 1854, and is in the words and lig- 
ures following 


9 Bill of Complaint. (Filed May 29, 1884.) 


To the judges of the circuit court of the United States for said dis- 
trict: 


Charles E. Morrison, of Swampscott, in said district, and a citizen 
of the State of Massachusetts, brings this his bill of complaint against 
Linus M. Price, a citizen of the State of New Jersey, but now com- 
morant in Boston, in said district, as he is receiver of the Pacific 
National Bank of said Boston, a national banking association organ- 
ized under the laws of the United States. 

And thereupon your orator complains and says: 

That on or about the fourteenth day of March, 1883, the said 
respondent, ir his capacity as receiver of said bank, instituted a suit 
against your orator by writ issuing out of this honorable court, and 
returnable to the May term thereof then next, which was duly en- 
tered in said court and is still pending therein, by which suit said 
respondent sought and still seeks to enforce against your orator an 
alleged personal lability as the alleged holder of fifty shares of the 
capital stock of said bank, at the time of its insolvency, failure, or 
suspension, to the amount of $5,000 and interest thereon. 

A copy of the declaration in said suit (marked “A”) is hereunto 
annexed and made part of this bill. 

And your orator further says that, prior to the institution 

3 of said suit against him by the respondent, and in antici- 
pation of such enforcement by the receiver against him of 

said alleged liability, as the alleged holder of said shares, your 
orator had fully satisfied and extinguished such alleged lability, 
under the circums'ances and in the manner hereinafter set furth, 
viz: On or about the eighteenth day of November, 1881, said Pacific 
National Bank, being unable to meet its debts and liabilities, sus- 
pended payme ont thereof, and failed to redeem its circulating notes, 
and thereupon closed its doors to business, being then insolvent, and 
owing debts to a large amount in excess of all its assets, its capital 
stock, and the amount of the one hundred per centum for which the 
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stockholders were by law Hable upon their several shares therein 
towards the payment of the debts of said bank; whereupon Daniel 
Needham was duly appointed examiner of said bank by the Comp- 
troller of the Currency of the United St win ee placed in charge 
of said bank, and all the assets, records, and books of said banking 
association, with the power and duty imposed on him to make a 
thorough examination into all the affairs of said association, and to 
examine all the officers and agents thereof on oath, and to make 
report of the standing and condition of said bank. 

Said bank remained under the exclusive charge and in the posses- 
sion of the said Needham, with its doors closed to business as afore- 
said, until long after the tenth day of January, 1882; and, acting 
upon the report of said Needham to him made, said Comptroller of 
the Currency, well knowing the facts above set forth concerning the 
insolvency of said bank,on the sixteenth day of December, 1881, noti- 
fied the stockholders of said bank that the entire capital stock of said 
bank had been lost, and that they were required to pay one hundred 
per centum upon the amount of the capital stock of said bank held 
by each one of them, and informed them that, if they should 
neglect such pay ment for three months from the date of said 
notice, a receiver would be appointed, and the_ affairs of the 
bank be closed up in the manner provide d in sect. 5234 of the Re- 
vised Statutes of the United States, which your a well knew 
would involve the necessity of an assessment of one hundred per 
centum upon the par value of each share of stock held by the stock- 

holders of said bank for the payment of its debts; and your 
3a orator further says that on said tenth day of January, 1882, the 

stockholders of said banking association held their annual 
meeting in said Boston, at which said Needham was present in his 
capacity ofexamineras aforesaid, asa representative of the Comptroller 
of the Currency, and as agent of the creditors of said bank; said Need- 
ham at said- meeting as such agent of the creditors of said banking 
association, and representative of the Comptroller of the Currency, 
reported to the stockholders of said bank, there assembled, the stand- 
ing and condition of the affairs of said bank, and informed them that 
said banking association was insolvent, that its capital stock was 
wholly lost, that the debts and liabilities of said bank were greater 
than the whole amount of its assets and its capital stock, ‘and that 
said bank must be put into the hands of a receiver, and that the pay- 
ment of an amount equal to its capital stock in said bank at its par 
value would then be demanded of each stockholder, under the pro- 
visions of sect. 5151 of the Revised Statutes of the United States, and 
its payment enforced, for the liquidation of the debts and liabilities 
of said bank, unless said stockholders would voluntarily pay such 
amount to be applied as aforesaid, and that if said stockholders would 
voluntarily assess upon themselves and pay said amount they would 
thereby be relieved from any further liability under said statutes to 
an assessment for the payment of the debts of said bank. 

Whereupon said stockholders at said meeting resolved voluntarily 

to assess upon themselves and severally to pay an amount equal to 
| soon! par value of their several shares of stock for the purposes afore- 
Sald. : 
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At the time of said meeting it was alleged, and your orator knew 
that it was alleged, that he was the owner "of fifty shares of the capi- 
tal stock of said bank, and that as such owner he was personally 
liable to the creditors of said bank in the sum of one hundred per 
eentum of the par value of said shares, viz., the sum of $5,000. 

And your orator says that he was present at said annual meeting, 
and was then informed of the said notice of said comptroller and 
heard the aforesaid statements, representations, and assurances made 
by said Needham, and that on or about the twenty-fourth day of 
February, 1882, acting upon the facts set forth in said notice, and 

under the influence of the menace therein contained, and 
4 relying upon the representations, statements, and assurances 

of said Needham, made by him as aforesaid,astheagentof the 
creditors of said bank and the representative of the Comptroller of the 
Currency,and believing them to be true, your orator elected to antici- 
pate the enforcement by a receiver of such alleged lability as owner 
of said shares, and in pursuance of such election and for such pur- 
pose voluntarily paid to the directors of said bank an amount equal 
to one hundred per centum of the par value of said fifty shares of 
capital stock, which it is alleged in the respondent’s said declaration 
are owned by him, viz., the sum of $5,000, for the purpose of paying 
the debts of said bank; which said sum was thereupen distributed 
by said directors of said bank, and applied in part payment of the 
debts and in liquidating the liabilities of said association. 

‘And your orator further says that the ereditors of said associa- 
tion, among whom said sum was distributed, were the same persons 
and no others for whose benefit said respondent now seeks by said 
suit to enforce against your orator his liability therein alleged. 

And your orator further says that by the voluntary payment of 
the $5,000 as aforesaid and the distribution of said sum among the 
creditors of said bank as aforesaid he fully satisfied and discharged, in 
law and equity, all the liabilities imposed upon him by said sect 
D151 of said statutes, and relieved himself from all the liabilities set 


. forth against him in respondent’s said declaration. 


And your orator says that since said payment by him made on or 
about said twenty-fourth day of February, 1882, of said sum of $5,000 
to the directors of said bank to satisfy his said alleged liability 
as a holder of fifty shares of the capital stock of said bank, as herein- 
before set forth, he has not at any time been the owner or holder of any 
shares of said capital stock which he did not own or hold when he made 

said payment,and thatthe fifty alleged shares upon which he made said 
pay ment are the same shares as the fifty alleged shares mentioned 
in the respondent’s said declaration in s said action at law, 

And your orator further says that at the time of said insolvency, 
failure, or suspension of said banking association he owned only 
twenty-fiveshares of the capital stock thereof, and that he does not now 
own, nor has he ever owned, fifty shares thereof, as alleged in said 

declaration; that theretofore, viz.,in the month of Septem- 
a A. D.1881, certain of the directors of said bank had attempted 
an increase of the capital stock of said bank from five hundred 
thousand dollars to one million dollars, and had assigned twenty-five 
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shares of such increase to your orator, upon which twenty-five shares of 
such supposed increase of stock he paid one hundred per cent. aforesaid, 
supposing himself liable upon said shares as legal stock of said bank: 
but he says that in fact no such increase of the capital stock of said 
bank had been legally made and that the attempted increase and 
issuance of the same by said. directors were without authority of law 
and wholly void; and he further says that the said one hundred per 
cent. on the same, being a part of the said five thousand dollors paid 
by him, was paid as aforesaid upon said supposed shares for the pur- 
pose of paying the debts of said bank, and was so applied, as herein- 
before set forth, and that your orator has already paid upon the 
stock in fact owned by him in said bank a sum equal to double the 
amount of his stock therein at its par value as a contribution by him 
towards the payment of the debts and engagements of said bank. 

And your orator says that in equity an a good conscience said. pay- 
ment by him made to said directors and the application by them of 
the said $5,000 to the payment of the debts of said banking associa- 
tion were a satisfaction of his alleged individual responsibility and 
liability as a shareholder of said bank for all contracts, debts, and 
engagements of said association, or that said payment constitutes 
and should be treated as an equitable set-off to said alleged lability, 
and that the liability sought to be enforced against your orator In 
said suit now pending is the same as and no other than that alre ady 
satisfied, and that the creditors of said bank have received the full 
benefit of said payment by which your orator anticipated the present 
attempt by said suit to enforce said liability, and that it would be 
inequitable, unjust, and a hardship upon your orator to be held a 
second time upon said supposed hability. 

Notwithstanding all which matters and things said Price, the re- 
spondent, ignoring the same, proposes to press and is now pressing 
said suit against your orator. 

To the end, therefore, that your orator may have tiat relief which 
he can only obtain in a court of equity, and that the said respondent 

may answer the premises (but not upon oath, which is hereby 
6 expressly waived), and that said respondent, plaintiff as afore- 

said in said action at law, may be not only perpetually enjomed 
from further prosecuting said action, but may also be temporarily and 
specially enjoined from prosecuting the same during the pendency of 
this bill, and that your orator may have such further and other 
relief in the premises as the nature and the circumstances of this 
case nay require and as to your honors shall seem meet, may it 
please your honors to grant unto your orator not only the most 
gracious writ of injunction issuing out of and under the seal of this 
honorable court, according to the form of the statute in such ease 
made and provided, to be directed to the said Linus M. Price, 
cominanding him absolutely to desist, and enjoining and restrain- 
ing him, the said respondent, from proceeding further with said ac- 
tion against your orator, and restraining him from proceeding at law 
against your orator touching any of the matters in question, and a 
special order enjoining and restraining him from prosecuting said 
action at law during the pendeney-of this bill, but also a writ of 
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subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the said. Price, defend- 
ant, commanding him on a day certain, therein to be named, and 
under a certain penalty, to be and appear in this honorable court, 
and then and there to answer all and singular the premises (but 
not under oath), and to stand to, perform, and abide such further 
order, direction, and decree as may be made against him. 


And your orator, as in duty bound, will ever pray. 
| CH ARLES E. MORRISON. 


BENJAMIN N. JOHNSON, 
Of Counsel. 


Unirep Srares or AMERIC See | 
Massachusetts District, j a 
| | Boston, Mes 29, 1884. 
Personally appears the above-named Charles E. Mor rison, and makes 
oath that the foregoing bill gf complaint is true, except as to those 
matters stated on information and belief, and as to those matters he 
believes it to be true. — 
Before me— | 
[SEAL. | ey TYLER B. KING 
: Notary Public. 


~] 


“A.” Copy annexed. 
Plaintiffs Declaration. 
Circuit Court of the United States, District of Massachusetts. 
Linus M. Price, Receiver, v. Cuartes E. Morrison. 


Plaintiff savs that the Pacific National Bank of Boston heretofore, 
and prior to the acts herein mentioned, was duly organized and 
authorized to do business as.a national bank or banking associa- 
tion under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” ap- 
proved on the 3d day of June, A. D. 1864, and which said provis- 
ions are embraced in title sixty-two of the Revised Statutes of the 
United States, located and having its banking house at Boston, in 
— State of Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, to issue cur- 
rency and receive deposits of money, discount negoti able paper, and 
generally to transact the business of a national b: anking association, 
as authorized by the aforesaid act of Congress; that in its said 
business as aforesaid the said banking association contracted, prior 
to the 22d day of May, A. D. 1882), large debts and liabilities, and 
that, to wit, on the 22d day of May, A. D. 1882, the Comptroller 
of the Currency of the United States was satisfied from a report of 
proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacitic National Bank of Boston aforesaid, was in- 
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solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as aforesaid, did, to wit, on the 22d 
day of May, A. D. 1882, and as authorized and. empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 30th day of June, A. D. 1876, 
duly appoint the said Linus M. Price receiver of all the property, 
books, records, and assets of the said banking association, as is 
provided by law. And the said Linus M. Price accepted said ap- 
pointment and duly qualified as such receiver aforesaid, and exe- 
euted such bond and with such surety as required by the laws 
of the United States and approved by said comptroller, and which 
said appointment more fully appears by a copy thereof hereto 

annexed, marked “Schedule A,” or to the original of which, 
8 ready to be produced in court, the said plz intiff craves leave 

fo refer; that thereupon the said plaintiff, under the diree- 
tion of the said comptroller, took possession of the books, records, 
property, and assets of every description of the Pacific National 
Bank of Boston aforesaid, and has ever since been, and is now, en- 
gaged in collecting and converting the assets thereof and discharging 
in other respects the lawful duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid, and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal liabilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said ( ‘omptroller of the 
Currency did ascertain and determine, upon data satisfactory to him, 
that the assets and credits of said association were insuflicient to pay 
its said debts and Nabilities, and: that, in order to provide the 
money necessary to pay said debts and liabilities of said asso- 
ciation, it was necessary to enforee the individual lability of the 
shareholders of said association, as provided by the aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151 
U.S. Rev. Statutes); and that said comptroller, in’ pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully appears by a copy of ~ order making the same 
hereto annexed, marked “Schedule B,” or to the origins aul thereof, 
ready in court to be produced and to which the said plaintiff craves 


leave to refer. 
And the said plaintiff further avers that the said comptroller has 
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decided that it is now necessary to institute a suit or suits against 
the said shareholders, including the defendant, to enforce their said 
personal liability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and to the extent provided 


by the twelfth section of said act (section 5151 U.S. Rev. Statutes)— 


that is to say, the rate of one hundred per cent., hereinbefore 
specified. 8 
And the said plaintiff further avers. that the said defendant was, 
at the time of said insolvency, failure, or suspension of said 
9 banking association, a shareholder of its capital stock to the 
amount of fifty shares, of the par value of one hundred 
dollars per share, and of the aggregate value at par of five thou- 
sand dollars, and held, or was entitled to hold, in its possession 
or control the usual stock certificates, as such shareholder in said 
banking association, and that, to wit, on the first day of December 
A. D. 1882, the said plaintiif made demand in writing upon. the said 
defendant as such shareholder for payment of the sum of five 
thousand dollars, the amount of said assessment so made as afore- 
said under and by virtue of the order of the Comptroller of the Cur- 
rency, hereto annexed and marked “Schedule B,” as aforesaid. 

And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and: now tis indebted and liable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at the 
time of the declared insolveney, failure, and suspenston of said 
banking association as aforesaid, and which said lability or 


indebtedness of the defendant amounts in the whole to the sum of 


five thousand dollars, which said sum of money so due, owing, and 
payable to the said plaintiff as receiver aforesaid, though often 
requested, the said defendant has not paid the same, or any part 
thereof, but has wholly neglected and refused, and still does neglect 


-and refuse, so to do. 


The defendant owes the plaintiff the said sum, with interest thereon, 
which is demanded, to the damage of the said plaintiff, as he says, 
the sum of ten thousand dollars, which shall then and there be 


made to appear, with other due damages. 


ScHEDULE A. Referred to in foregoing declaration. 


WasHINGTON, May 22, 1882. 
Whereas it appears from the report of proceedings of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massachuse tts, at ame eting 
held on May 20, 1882, that the said bank is insolvent, and being 


satisfied that the said bank is insolvent and unable to pay its just 


and legal debts: 
Now, therefore, I, John Jay * Knox, sate sadassees of the Currency, 
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in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 50, 1876, do hereby appoint Linus 
M. Price receiver of the Pacific National Bank of Boston, with 
10 ~~ all the powers, duties, and responsibilities given to or im- 
posed upon a receiver under provisions of the Revised Statutes 
of the United States which authorize the appointment of a receiver. | 
In witness whereof I have hereunto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
A. D. 1882. is, | 
[L. s.] (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


ScHEDULE B. Referred to in foregoing declaration. 


In the Matter of “Tar Pactric Nattonat BANK oF Boston,” 
MASSACHUSETTS. 


To all whom it may coneern: 

This is to certify that I have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Massachu- 
chusetts, aforesaid, and of its assets and liabilities, and I do find 


and determine, upon data satisfactory to me, that in order to provide 


the money necessary to pay the debts of said association it is neces- 


sary now toenforce, to theextent hereinafter mentioned, the individual 


liability of the shareholders of said association provided for by the 
twelfth section of the act of Congress entitled “An act to provide a 
national currency,” approved June 5, 1864, and by sect. 5151 of the 
Revised Statutes of the United States, approved June 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the said 
acts, | have made, and hereby order and make, an assessment or requl- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount. of one 
hundred per centum of the par value of the shares of the capital stock 
in the said association held or owned by them, respectively, at the 
time of its failure or suspension, and. [I direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforee to that extent the said 
individual liability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D. 1882. re | 
[L. s.] (Signed). JOHN JAY KNOX, 

| Comptroller of the Currency. 
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On the nineteenth day of July the following answer was 
filed : 


Answer. (Fited July 19, 1854.) 


Answer of Linus M. Price, receiver, as defendant in the Lill of eom- 
plaint of Charles E. Morrison, complainant. 


Linus M. Price, defendant, reserving all riglt of exception and 
objection to said bill of compli vint, for answer thereto, says: He 
admits that he is the receiver of the Pacific National Bank, and 
says thi at he was duly appointed and qualified as such on or about 
May 22, 1882, by the Comptroller of the Currency of the United 
States , and that by the order of said comptroller he instituted or 
caused to be instituted the action at law described in said bill, and 
a copy of the declaration in which is annexed to said bill, marked 
A, and said suit is now pending and is being prosecuted, as in said 
bill is alleged. Hesays and avers that the facts set forth in said 
declaration, and as alleged therein, are true, and can be and will be 
proved to be trucat thetimeof trial insaid action when reached. He de- 
nies that said complainant has ever satisfied and extinguished the lia- 
bility alleged in said declaration, and says the contrary thereof is the 
truth, and that the amount claimed of said complainant in said action 
at law is legally due, should be paid,and can be recovered in the same. 
He says that it is true that said bank suspended payment on or 
about November, 1881, and that its capital stock had become then 
impaired by losses and otherwise; that Daniel Needham, a regular 
bank examiner, was put temporarily in possession of its prop- 
erty and assets for the purpose of examining into. its condition, 
and that he held possession of the same for some time for that pur- 
pose; but he says that said bank subsequently, to wit, on or about 
March 18, 1882, was permitted to and did open its doors and resume 
business again as a national banking association,and continued to doa 
banking business in that capacity continuously from that time until 
May 20, 1882, when it failed and beeame insolvent, and this defend- 
ant was appointed receiver as aforesaid, and took possession of its 
property and assets for the purpose of winding the same up accord- 
ing to law. This defendant, further answering, says that after the 

said suspension, on Nov. 18, 1881, and before the said re- 
12. ~.sumption, the shareholders, at a regular meeting duly ealled, 

resolved voluntarily to assess themselves and sever: lly to 
pay an amount equal to the par value of their several shares of stock 
for the purpose of paying and making good the deficiency in the 
szapital stock, which had become impaired or lost by losses or other- 
wise; that the shareholders proceeded to do this accordingly, and 
that complainant, among others, as the holder or owner of fifty shares 
of said capital stock, paid to said bank $5,000, the amount of his said 
voluntary assessment, and for the purposes aforesaid. As to each and 
every one of the statements or allegations made and. contained in 
said bill as to representations made to said complainant by said Need- 
ham, or any one else, as fully set forth in said bill, this defendant has 
no personal knowledge, information, or belief, so that he can either 
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admit or deny the same, and he therefore leaves it for complainant 
to prove each and every one of the same, if material, which he 
denies. Certein it is that the said voluntary assessment was made 
and paid by said complainant and other stockholders for the pur- 
pose of making good the capital stock, which had become impaired as 
aforesaid, and to pay the deficiency caused thereby, the same having 
been made and paid under the provisions of law in that behalf; that 
the same was entirely independent of and in no way connected with 


the assessment made by the Comptroller of the Currency and sought > 


to be recovered in said action at law. i 

This defendant denies that the money collected and paid under 
said voluntary assessment was paid all to creditors who had claims 
against said bank at the time of its first inspection as aforesaid, 
or that the creditors among whom the same was distributed were 
or are the same and no others for whose benefit this defendant 
now seeks to reeover in said action at law; and says that, after 
said voluntary assessment was made and collected, in greater part 
at least, said bank resumed business, and was allowed to resume busi- 
ness by the said Comptroller of the Currency, by the desire and re- 
quest of the directors and stockholders thereof, who represented the 
bank to be then solvent and with itsimpaired capital restored; that 
it resumed business on or about March .18, 1882, and continued to 
do banking business until May 20, 1882, and meanwhile contracted 
new debts and liabilities, which existed at the time of its final 

failure. 
13 As to all other matters and things set forth in said bill of 
complaint and not hereinbefore specifically admitted or de- 
nied, this defendant denies the same, the same as if each statement 
and allegation was repeated herein and denied separately and specifi- 
cally in its order. 

This defendant says that he is entitled to be allowed to proceed 
with said action at law; that the same is brought by the direction 
and is being prosecuted under the orders of the said Comptroller of 
the Currency; that he has a good right of action, as set forth in said 
declaration, which he proposes to prove and maintain. He denies 
that complainant has set forth any cause or ease calling for the inter- 
position of a court of equity, or such as gives this court any jurisdic- 
tion in equity; that everything which complainant has set forth in 
said biil, if true and constituting any defence, can be availed of by 
him in said action at law; all of which he is ready to maintain and 
prove. He, therefore, prays to be hence dismissed, and for his costs. 

LINUS M. PRICE. 

A. A. RANNEY, 

Of Counsel. 


On the third day of October the following replication was filed : 
Replication. (Filed Oct. 3, 1884.) 


This replant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of said 
defendant’s answer, for replication thereunto, saith that he will aver 
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and prove his said bill to be true, certain, and sufficient in the law to 
be answered unto; and that the answer of said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in law to be re plied unto, confessed, 
and avoided, traversed or denied, is true; all which matters and 
things this repliant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in and by his 
said bill he hath already prayed. 
By BENJAMIN N. JOHNSON, 
Its Attorney. 


14 This cause was thence continued to this present term, when 
on the eighteenth day of October, the following agreed state- 
ment of facts is filed: 


Agreed Statement of Facts. (Filed, Oct. 18, 1884.)- 
Statement of certain facts admitted by both parties. 


The Pacifie National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and iocated in Boston. Its articles of associa- 
tion, marked “ Exhibit 1,” and also its by-laws, marked “ Exhibit 
2,” are hereto annexed. 

The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to a sum not exceeding 
$1,000,000. The capital of $250,000. was paidin cash,and said bank 
commenced and continued the banki ig business with that capital 
until the eighth day of November 187! ), when its capital was in- 
creased to $500,000, and the increase paid in in eash; and said bank 
continued its business until on or about the thirteenth day of Sep- 
tember, A. D. 1881, when certain proceedings were had with refer- 
ence to a further increase of the capital stock to $1,000,000. These 
proceedings were as follows: A vote was recorded upon the directors’ 
minutes purporting to have passed at a meeting of the directors 
of said bank held in Boston, Sept. 13, 1881, increasing the capital 
stock to $1,000,000, a copy of which record ‘of the meeting is here- 
unto annexed, marked “ Exhibit 3 

The board of directors consisted at that time of twelve persons. 

A notice of the passage of that vote was sent by the cashier of 
said bank to each stockholder r,a copy of which is he ‘reunto annexed, 
marked “ Exhibit 4.” 

The plaintiff then owned only twenty-five shares of stock, as ap- 
pears by the certificate thereof hereunto annexed, marked “ Exhibit 
5,” and upon receiving said notice, to wit, on the fourth Sie of 
October, 1881, paid to the directors of said bank $2500 in cash, 
taking a receipt therefor, a copy of which is as follows: 
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15 $2500. Paciric NATIONAL LANK, 
| Boston, Oct. 1, 1881. 
Received of Chas. E. Morrison twenty-five hundred dollars on ae- 


count of subscription to new stock. | 
J. M. PETTENGILL, Cashier. 


Subsequent thereto, on or about the first day of November, 1881, 
the plaintiff received therefor from the president the certificate dated 
Oct. 1, 1881, a copy of which is hereunto annexed, marked “ Ex- 
hibit 6.” ee | 

The whole amount of the increase of capital to $1,000,000, being 
$500,000 in addition to the old stock, was never taken or paid 1n, 
and no notice was ever transmitted to the Comptroller of the Cur- 
rency that said additional $500,000 had been paid in, or that the 
whole amount of such proposed increase of the eapital to $1,000,000 
had been paid in; and the comptroller never issued a_ certificate 
stating that said capital stock had been increased to the amount of 
$1,000,000, voted on said thirteenth day of September, 1851, as here- 
inbefore stated ; nor did said comptroller ever certify his approval 
of such increase, or that it had been duly paid in asa part of the 
capital of said association, and no action was taken by him respect- 
ing any increase of stock from that of $500,000, except as hereinafter 
stated. The correspondence with the comptroller on the subject of 
the increase is given hereinafter. 

Only $461,500 of said proposed increase of $500,000 was ever 
taken or paid in, all of which was paid in prior to Noy. 18, 1881, 
and was used in the general business of the bank with its other 
funds. | 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 
failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly appointed examiner of national banks, 
having made an examination of said bank, reported its condition to 
the Comptroller of the Curreney,and was on said eighteenth day of 
November, 1881, placed in charge and possession of said bank and 
all its funds, assets, records, and books by said comptroller. Said 

bank remained under the exclusive charge and in the posses- 
16 sion of said Needham, with its doors closed to business, until 

on or about March 18, 1882, the directors thereof having in 
the meantime no possession or control over the assets of said bank, 
or the moneys received or paid out on account of the bank, except 
under the supervision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 

‘In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockholders pay in $1,000,000 more, I would not 
consider even the possibility of reorganization; * * * the stockhold- 
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ers must, In any ev vent; for the time being, sink their entire capi- 
oe alee My view of the situation, from the first, has been of the 
most serious character. Much of the paper upon which reliance is 
placed to me looks doubtful, and I am yet to be convinced that the 
losses may not approximate $1,750,000, possibly more. 

A copy of said report, except the schedule annexed to it, is an- 
nexed, marked “ Exhibit 7.” 

Dec. 13, 1881, the comaperiline sent a letter to Needham, : a copy of 

~~, which is hereunto anne ‘xed, marked “ Exhibit 8.” 

Dee. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “ Exhibit 9.” 

A copy of the resolution passed by the directors and forwarded to 
the comptroller Dee. 14, 1881; and referred to in Needham/’s said 
letter of Dee. 14, 1881, is hereunto annexed, marked “ Exhibit 10.” 

During the suspension of said bank, viz., Dee. 13,1831, the directors 
of said bank passed the following vote, viz: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,500 of said new stock has been taken and 
paid in; 


And whereas $58,700 thereof has not been taken and paid in: 
1“ Se 17 Voted, That said $38,700 of said stock be. and is hereby, can- 
celled and deducted from said capital stock of $1,000,000, and 
that the paid-up capital stock of this association amrounts to $961,500. 
Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,500, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of suid increase to this association according to law. 
On the same day J. M. Pettengill, casnier of said bank, acting 
under direction of ‘said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the cashie YT, VIZ: | 
Pactric NATIONAL BANK or Boston, 
| December 13, 1881. 
To the € ‘omptroller of the Currency , Washington, DOA 
It is hereby certified that the ave stock of “ The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
clation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
[and] sixty-one thousand three hundred dollars. 


[SEAL. | Jd. M. PETTENGILL, Cashier. 


“> 


Which was accompanied by a copy of the foregoing vote of. the 
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directors passed December 13, 1881; upon the receipt of which the 
comptroller, December 16, 1881, sent to the directors of the bank the 
following certificate : 
TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 

Whereas salictentons notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 

Now, it is hereby certified that the capital stock of “The Pacific 
National Bank of Boston, Mass.,” aforesaid has been inereased as 

aforesaid in thesum of four hundred and sixty-one thousand 

18 three hundred dollars; that said increase of capital has been 

"paid into said bank asa part of the capital stock thereof, and 
that the said increase of capital is approved by the Comptroller of 
the Currency. 

In witness whereof I heronnte affix my official signature. 

[ SEAT. ] | JOON J. KNOX, 
abs Comptroller. 


There was no vote of the stockholders of said association passed 
relating to increase or reduction of its capital stock. 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: 

WASHINGTON, December 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of B oston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,300) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
aud that if such deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5254 of the Revised Statutes of the United 
States. 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. D. 1881. 

[SEAL. | ae JOHN JAY KNOX, 
: Comptroller of the Currency. 


<> 


= * 


PETER BUTLER, RECEIVER, €c. | 15 


And at the same time forwarded a letter to Ex caminer Needham as 


follows, viz: 
WASHINGTON, December 16, 1881. 


SIR: oo letter of the 14th inst. is received and contents noted. I 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of a of the increase 1n its capi- 
tal stock, thus making the aggregate capital $961,300, upon which 
an assessment of 100 per cent. has just been ordered. 

You will please remain in charge of the bank, either in person or 

by a representative (if the latter your cler k should be selected), 
19 until the full amount of the assessment shall have been paid 
in, reporting to me from time to time the progress made in 
this direction. : 
Very respectfully, | INO. J. KNOX, 
| | Comptroller. 


Daniel Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1882, during the time of the suspension of said bank, 
the stockholders held their annual meeting, being the only meet- 
ing of the stockholders held since Jan. 11, 1881, the notice of which 
was as follows: 


Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any “other business that may legally come before 
them will be held at their banking rooms, 105 Devonshire street, on 
Tuesday, Jan. 10, 1882, at 11 o’clock a.m. 

: J. M. PETTENGILL, Cashier. 


Which was duly published in the Boston Daily Advertiser. 


A copy of the record of said meeting is annexed, marked “ 
hibit 11.” 


On the sixteenth day of February, 1882, the plaintiff paid to the d1- 
rectors of said bank the sum of $5,000, being one hundred per cent. 
upon fifty shares of the stock in said bank at its par value. Said 
fifty shares are the same shares the certificates of which are annexed, 
marked “ Exhibit 5” and “ Exhibit 6,” and the same shares which 
are alleged in the declaration in the action at law, which the bill is 
brought to restrain, Price v. Morrison, to have been owned by the 
plaintiff at the time of the failure of said bank. 

The total amount paid in to said directors by the stockholders on 
the assessment agreed upon at said meeting [of] Jan. 10, 1882, was 
$742,800, including the payment made by the plaintiff, and was all 
paid in prior to March 18, 1882. : 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a general bi inking 
business, loaning money, receiving and paying deposits, and paying 

debts and expenses, until the twentieth day of May, 1882, but 
20) made no losses on new loans during that period. The bank 
was closed to business on said May 20, 1882, and the directors 


; 

i 

i 

i 
i 
¢ 
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voted to go into liquidation; and thereupon Linus M. Price, the de- 
fendant, was appointed receiver thereof by the Comptroller of the 
Currency, and has ever since been in charge of said bank and its 
assets, — papers, and records. 

Record ot directors’ meeting, Nov. 19, 1881, is annexed, marked 
“Exhibit 12.” | 

Letter, Needham to Knox, Noy. 26, 1881, is annexed, marked “ Ex- 
hibit 15.” | 

The report of Needham to the comptroller, dated March 11, 1582, 
embracing Needham’s letter to the directors ‘and their reply, i IS an- 


~nexed, marked “Exhibit 14.” 


A communication dated March 1 |, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the comptroller, was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 15.” 

The reports of Needham and directors in this statement state 
correctly the assets and lability of the bank at the time reported, 
but the plaintiff does not admit that the assets were of the value 
therein stated. 

The amount due depositors March 18, 1882, was $4,101,865.91. 
The amount of deposits made between March 18, 1882, and May 20, 
1882, was $2,538,617.21. The amount due de positors May 20, 1882, 
was $2,052,957.82, of which $62,693.40 is due to new dep ositors. 

Tie respondent admits that he has made as thorough and careful 
an examination of the assets of the Pacific National Bank that came 
into his possession as was in his power; that he has realized in cash 
therefrom $185,266.84 prior to June 23, 1883, and that the best judg- 
ment he could form June 23, 1883, of the value of the remaining 
assets was $290,000; that the nominal value of the assets: which 
came into his hands at the time he took possession of the bank was 
about $3,400,000; that the actual value of the same assets was about 
$500,000; that the amount of the habilities of the bank at the time 
he took possession, on the twenty-third day of May, 1882, was 

$2,400,000; that since June 23, 1883, he has been able to 

21 realize but a very small amount from the balance of the 

assets, and his present judgment is that his estimate of 

$500,000 was greater than the actual value of the assets when he 
took possession of them. 

The assets which were in the bank Nov. 18, 1881, came into the 
respondent's hands when he took possession of the bank, except such 
as had been collected and applied to the payment of the debts and 
expenses of the bank and such as have been surrendet ed on com- 
promise in settlement of doubtful assets. 

It is admitted, subject to objection as to its competency, that the 
following extr acts are contained in the original bill in equity this 
respondent—Linus M. Price, receiver, v. Lewis Coleman et a/.—filed 
in the circuit court of the United St: ates, in the district of Massachu- 
setts, Dec. 20, 1883, signed and sworn to by this respondent, Dec. 
20, 1883, the following being the oath administered to him before 
John G. Stetson, ‘United States commissioner : 
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UNITED STATES OF AMERICA, | | 
Massachusetts District, J | 

Dec. 20, 1883 
Personally appeared the above-named Linus M. Price, and makes 
oath that the foregoing bill of complaint is true, except as to those 
matters stated on information and_ belief, and as to those matters 
he believes them to be true. ge 

Before me— 7 

JOHN G. STETSON, 
U.S. Commissioner. 

—namely : 


“On or about the tenth day of January, A. D. 1882, the bank 
made a voluntary assessment of its shareholders, and called upon 
_them to pay in an assessment of one hundred per cent. on the par 
value of the stock, * * * -and the sum of $742,800, or there- 
abouts, was paid in in cash as the, or a part of the, said voluntary 
assessment, but the rest remained unpaid on the twenty-second day 
of May, A. D. 1882, and has never been paid to your orator since 
then; that the money collected upon said -voluntary assessment was 
exhausted and paid out to creditors and | in expenses before said May 
22, A. D. 1882. 

“'That between the said time of resumption and the time when 
said receiver was appointed the said bank paid out in expenses and 


to creditors substantially all its available assets, including all the 


ee 


moneys collected on said assessment since it was made; 


that the bank (on resumption) failed to secure again the confidence of 


the business community; that they found that they could do, 
22 and did in fact do, very little businessin banking, the bank being 
compelled to havea rediscount at other banks of all paper dis- 
counted by it in order to put it in funds with which to meet present 
habilities. | 
“On or about September 13, 1881, and long before that date— 
just how long your orator does not know—the surplus and undi- 
vided profits of said bank then and for some time thereafter nom1- 
Inally standing upon the books of said bank had been in fact ex- 
hausted, and the eapital stock of the said bank had been impaired, 


and in fact wholly lost through losses by bad debts and by loans 


improvidently made by said bank; * * * that in fact the said 


bank at that time had lost its entire capital and was then insolvent ; | 


* * * that said bank when it. suspended or failed, Nov. 18, 
1881, was deeply and hopelessly insolvent; * * *  thaton Sept. 
13, 1881, the directors voted an increase of the capital stock, the old 


stockholders having the right to take up the new stock at par; that 


the actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank moncy for the same, to the amount of $161,300 ; 
* * that the bank after obtaining the sum of $461 300 for 
sed new stock continued in business till Nov. 18, 1881, when it 
o—1201 


— 
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failed; that at the time of the failure the capital of the bank had all 
been lost. 

A printed copy of said original bill in equity, without the schedule 
annexed, together with all amendments thereto on file, may be re- 
ferred to. 

(The compl: \inant requires section 2 of said original bill to be ex- 
tended upon the record and transmitted to the Supreme Court, sub- 
ject to the objections of the defendant, as stated below. 

The defendant requires sections 19, 20, and 21 to be extended 
upon the record and transmitted to the Supreme Court, subject to 
the sare of the complainant; that no parts of said bill, except 
the extracts embraced in the agreed statement of facts, are a part of 
the record in this case or competent evidence for the defendant. 

Said sections 2, 19, 20,and 21 are printed on pages 73 and 75 (a) to 
73 (&), inclusive, of this record as Exhibit 163. 

Defendant claims that the bill in equity and the extracts there- 
from inserted herein are not competent as evidence, and consents to 
the same being inserted and referred to herein, subject to his objec- 
tion, Which is insisted upon. 

It is admitted that an assessment was made by the Comptroller of 
the Currency, and demand of payment thereof duly made, as is stated 
in the declaration in the action at law, a copy of which is annexed 
to the bill. 

It is agreed, subject to objection as ‘to its competency as evi- 
dence, that Linus M. Price, the respondent, is plaintiff in the suit in 
equity—Lainus M. Price, receiver, v. Lewis Coleman et al—now pend- 
ing in the circuit court of the United States in the district of Mas- 
sachusetts, No. 1 1876, and that he was duly sworn as a witness in that 
case June 23, 1883, and gave the following testimony, being a part 
of his direct examination by his counsel : 


23 Int. 75. Have you the books of the bank other than the 
directors’ minutes, which you have produced, in your posses- 
sion ? — ) 

Ans. Yes, sir. 

Int. 80. What do you find had become of the amount of money 
which had been collected of the shareholders on the assessment 
made. prior to March 11, 1882—that is, the voluntary assessment 
made after the first failure, and before the attempted resumption ? 

Ans. Of the whole amount collected of the shareholders by vol- 
untaury assessment, $742,800, my examination shows s, was used by 
the bank to pay its debts to creditors. | 

Creditors to the amount of $2,104,93 .26. signed an agreement of 
extension, a copy of which is annexed, marked “Exhibit 16,” all 
signed before March 18, 1882. 

Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
greg vate to $55,000, in which assets were attached to the amount of 
$156,000, and these suits are still pending. To dissolve these at- 
tachments bonds were given by the bank, one March 24, 1882, in 
the penal sum of $25,000; one April 29, 1882, in the penal sum of 
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$20,000; one March 381, 1882,in the penal sum of $30,000. On each 
of these bonds Lewis Coleman and Jolin Shepard were sureties. To 
indemnify them against hability as such assets of the bank were. 
placed 1 in their hands to the nominal value of $156,000, being a part 
of the $3,400,000 assets which came into the hands of the receiver, 
and are among those classed doubtful by the receiver. 

It is agreed ‘that there are new li: ibilities contracted subsequent to 
March 18, 1582, to an amount in the vicinity of $200,000 (including 
the $62,693.40 due new depositors), being indebtedness due to indi-’. 
vidual depositors and to banks, and balance dueon notes rediscounted. 

The parties reserve the right. to object to the legal competeney of 
any or all the foregoing facts, and either party shi ull be at liberty to 
introduce any other evidence he may see fit. 

BENJAMIN N. JOHNSON, 
Complainant's Solicitor. 


A. A. RANNEY, for Defendant. 
eae Exhilits Annexed to Agreed Statement of Facets. 
Exuipir 1. | 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, ‘and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following : articles of association : | 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.” 

Second. The place where its banking house or office shall be lo- 

‘ated and its operations of discount and deposit carried on and its 
eeneral business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 

Third. The board of directors shall consist of from five to twelve 
stockholders, and the following. persons—Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. ‘Springer, John H. Sanborn, Edw’d 
C. Huxley Moses B. Tower, Edwin Ray, Edwin M. Fowle, 7. Henry 
Whitaker, ‘Arthur Sewall, Ge orge ©. Rand, and Abner I. Benyon— 
are hereby appointed directors of this association, to hold their 
offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. | 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 
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be prescribed by the board of directors not inconsistent with 
20 the aforesaid provisions of the said section 5149 of the Re- 
vised Statutes. 

Fifth. The capital stock of this association shall be two hundred 
and fifty thousand dollars, to be divided into shares of one hundred 
dollars each; but the capital may be inereased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars; and in the case of the 
inerease of capital of the association each stockholder shall have 
the privilege of subseribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock 1s 
increased. | 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this office (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
cashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections; to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such inerease shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid ; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 

prohibit, if the directors shall so determine, the transfer of 
26 stock owned by any stockholder who may be liable to this as- 

sociation, either as principal, debtor, or otherwise, without 
the consent of the board. : 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Kighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not inconsistent with the Revised 
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Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 
In witness whereof we have hereunto set our hands this tenth day 
of October, eighteen hundred and seventy-seven. 
LEONARD WHIT NEY, JR. 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES B. TOWER. 
EDWIN RAY. - 
EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


EXHIBIT 2. 
By-Laws of the Pacific National Bank. 
Elections. 


Section 1. The regular annual meeting of the stockholders of 
this bank for the election of directors shall be held at. its banking 
house on the second Tuesday of January of each year between 
, 27 the hours of 10 and 4. Fourteen days’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 
lication in some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shail hold « and 
conduct the same, and who shall, after the election has been held. 
certify under their hands to the cashier the result thereof and the 

names of the directors elect. | 
Sec. 2. The cashier, upon receiving the certificate of the judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 

organizing the new board. | 
Sec. 3. If for any cause the annual clection of directors should 
not be held on the day above named, the board shall order the elee- 
tion on some other day, of which special election notice shall be 
given, judges appoin ted, and returns made according to the require- 
<> ments of seet’s 1 and 2. 


Lo ()theers. 


Sec. 4. The officers of this. bank shall be a president, cashier, 
teller, book-keeper, and such other officers as may be required for 
the prompt and orderly transaction of its business. 

See. 5. The president shall hold lis office, unless he shall resign 
or become disqualified, for the current year for which the board, of 
which he shall be a member, was elected. In case a vacancy shall 
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occur in the board of directors during the current year it shall be 
filled by the board. : : 

Sec. 6. The easbier and subordinate officers shall be appointed to 
hold their oftices respectively during the pleasure of the board. 

Sec. 7. The cashier shall be responsible for all moneys, funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfully 
apply and account for all such moneys, funds, and valuables, and 
deliver the same, on proper demand, to the order of the directors 
of the boards, or to the person or persons authorized to receive 

them. 
28 Sec. 8. The teller shall be responsible for all such sums of 

money, property, and funds ot every description as may from 
tmie to time come into his possession as teller, and shall give bonds, 
with satisfactory security, in the penalty of ten thousand dollars 
($10,000) conditioned for the faithfuland honest discharge of his duties 
as teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. The book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. : 

Seal. 

Sec. 9. The following is an impression of the seal adopted by the 

directors of this bank : | 
(IMPRESSION OF SEAL.) 
Conveyance of real estate. 


Sec. 10. All transfers and conveyances of real estate shall be made 
under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 


Inerease of stock. 


Sec. 11. Whenever an increase of stock shall be determined upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such increase, and 
each stockholder shall have the privilege of subscribing for such 
number of shares of new stock as he may be entitled to subscribe 
for, in proportion to his existing stock in the bank. If any stock- 
holder should fail to subseribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


3usiness of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
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directors shall determine of each day in the year excepting Sundays 
and legal holidays | 
29 Minutes. 

Src. 18. The articles of association of this bank and the returns 
of the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. The minutes of all meetings shall be recorded by the 
vashier. 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. 

Src. 15. Certificates of stock signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Expenses. 


Sec. 16. The current expenses shall be paid by the cashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contracts. 


Sec. 17. All contracts, checks, drafts, certificates of deposit shall 
be signed by the president or cashier. 


| Examination. 

Sec. 18. There shall be appointed by the board every six months, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 
balanees on the general ledger, for the purpose of ascertaining 
whether or not the books are correctly kept, and whether or not 
the bank is in asolvent condition and can properly pay a dividend. 
The result of said examination shall be reported to the board at the 
next regular meeting. : 
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Sec. 19. The regular meetings of the board shall he held on such 
days as the directors may de ‘termine. Special meetings may be 
called by the president or cashier. 


Gudeuiene. 


Sec. 20. A majority of the directors, including the preside nt,s shall 


be a quorum to do business. 
Src. 21. These by-laws may be changed or amended by a vote of 


two-thirds of the directors. 
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EXHIBIT 5. 
Turspay, Sept. 13, 1881. 
Present: Messrs. Benyon, Coleman, Dyer, Bhoparit Cassidy, Whit- 
aker, March, and Fowle. ee | 
Discounted notes per record 51, Nos. 139 to 165, were approved. 
Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest : J. M. PETTENGILL, Cashier. 


ExHibit 4. 
A. I. Benyon, president. | J. M. Pettingill, cashier. 


Pactric NATIONAL Bank, 105 DEVONSHIRE STREET, 
Boston, Sept. 15, 1851. 

At a meeting of the directors of this bank, held this day, it was 
“Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” 

Subscription to the new stock will be payable October Ist. Parties 
desiring to anticipate payment will be allowed interest to that date 
at four per cent. per annum. 


J. M. PETTINGIL a Cashier. 


3 EXHIBIT 5. 
No. 15. 25 shares. 


The Pacific National Bank of Boston, Massachusetts. 


This certifies that Charles E. Morrison, of Swampscott, is proprietor 
of twenty-five shares In the capital stock of the Pacific National Bank 
of Boston, Mass. 

Transferable only on the books of the said bank in person or by 
attorney on surrender of this certificate. 

Boston, Nov. 1, 1877. 

A. L. BENYON, President. 

EF. J. CHICK, Cashier. | 


(Across the face of above certificate is written :) 
Boston, Feb. 16th, 1882. 


An assessment of one hundred per cent. has been paid on this cer- 
tificate. 
LEWIS COLEMAN, Pres’t. 
“ ° 
Exurbit 6. 
No. 867. : 25 shares. 
The Pacific National Bank of Boston, Massachusetts. 
This certifies that Charles I. Morrison, of Swampscott, is proprietor 
, - 
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of twenty-five shares of the capital stock of the Pacific Nation: il Bank 
of Boston, Mass. 
Transfe1 ‘able only on the books of said bi ink in person or by attor- 
ney on surrender of this certificate. 
Boston, Oct. 1, 1881. | 
A. I. BENYON, -Presideni. 
J. M. PETTENGILL, Cashier. 


29 (Across the face of above certificate is written :) 
Boston, Feb. 16th, 1882. 


An assessment of one hundred per cent. has been paid on this cer- 
tificate. 


LEWIS COLEMAN, Pres’. 
Exuipir 7. 
Report of Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2379. 


[Examiner’s report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Mass: ichu- 
setts, at 6 o’clock p. m., Nov. 18, 1881. 


A. I. Benyon, president. | J. M. Pettengill, cashier. 


Resources: 
Dollars. Cts. 


1. Notes and bills discounted___- -...-.-.-.-.-..- 4,186,300 27 
Fe IO cas ssa a nse am Seacac Rigs or faiths 26,539 55 
3. U.S. bonds to secure cireulation ..-...--.----.- | 500,000 00 
4. U.S. bonds to secure deposits --..---- -.-.-. --- 
Saat Re MIN UNE DAMNED i i he a i see aia ode iw ce Sie 
G. Other stocks, bonds, and mortgages Baia ie ieiis al eoatagianste 
See gene val remarks. | 3 
7. Due from app’d reserve agents, viz.-~-- EMS fol ee Oe 275,500 00 
8. Due from other national banks _-_-__----.:--- .151,700 43 
9. Due from State banks and bankers ...-....------ 4,322 84 
10. Pee ROO... ce oS 
11. Other real estate-----_.--..- ae hi 
12. Furniture and fixtures_--- sake 
13. Ourrent expenses... ......... $22,232 73 
54 SORE PONG oo ion se ence 289 62 
| 22,022 30 
5 SPRAINS POI... occas s Rebus ese w nnd 8,593 75 
SATO. 5 ie aeons 27 ECR OR ag Let 08,431 54 
eo 16. Cheeks and other cash items-_..------_- 1,466,243 84 
17. Exch’s for C. H., inelud’g gold ch’ks.--- - go 
18, Bilis of other national banks... .. =. .....~.. 9 694 00 
3U: See Or ie ERY Wh es cen 
20. Fractional eurreney (ineludi’g nickels)-_-—-~ aee ae | 
{—] 20] 


ns Sal aber aon I ais ah ime  apibea gen . 
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21. Specie, viz: 


OT MRA aired ok iss x os wie $3,049 68 
ae OUR ae ee aie 
Gold treasury notes____-~-..-- 
3,049 68 
Res ROR DONE 5. os ee new meee 
23. U.S. cert’s of dep. for legal tenders_.-.-------~ " 
24. 5 p. c. red’n fund with Treas. U.S. ~.---.------ 15,500 00 
25) - Other funds with “Treas: U. B.....2. 226 cis See 
LO E , a \ een PaO may a Ne ee 5,311 19 


| ES Ar ee Roe cee iaveeele cigar aa 6,709,709 44 
Liabilities: 
Dollars. Cts. 


Te ee 
New is ’ <waw een . eee ee 


INS TI oe os eral os i eto 5 aa tana ee 74,142 82 
jae NN rn ia eas $65,155 67 

1. Exchange -.---- 5 i ce aclacania abauacatans 

ye REE rc ee Se 

7 IN oh i gas aie CK Waves 

‘Sie. | ee eae ee 7,080 O05 


72,215 72 

8. Circulation received ._.-_--...--. $450,000 00 
On hand and returned____-- -__- 

450,000 00 


9. State bank circulation outstanding__..----~-.-- 


10. Dividends unpaid___-_-- -. Ln 435 00 
od 11. Individual deposits, viz: 
Subject to check ....-...-.-.-. $1,062,540 10 
Demand eertif’s______. aan. s  256BD DOO ae 
Limecertincates...... ... . ... .- 3 
Cortihed Geers 2. oo ak 


Clasniers Crete... oo ce 


2,758,140 00 


1? 

15. Deposits of U.S. disbursing officers__--_. -_~ ~-.. 

be; 2008 46 SRO CORNED oo once kno ewe we 1,473,240 18 

15. Due to State banks and bankers____.-.___-_.---~ 137,695 18 

16. Notes and bills rediscounted _-..-.-..._....... 685,589 61 

Re MN ths oii, ine! chile bm meee armen ) 
Pn OE en Dipak naietiatin te itieal aseteeeale aan 96,879 48 2 


OE OER 
Dividends and Surplus. . 
(Section 5109 of the Revised Statutes of the U. 8.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 
surplus, $14,259.48. | | 
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Loans and Discounts. 


On paper with two or more individual or firm names_ $2,265,315 17 
On single-name paper (one person or firm), without 


CUTIE SOINETTAY «oo Sines nos aca wie ores sick as ween 301,518 35 
On mortgages and other real estate se ee 202,699: 17 
On U.S. bonds payable on demand-.-_-.--_-----_-- 

On other stocks, bonds, ete., payable on demand .._--- 1,366,807 58 


Dee ee Sa a a se a aR oe 
Included in the above are— 


Bad debts, as defined in seetion 5204 of the Revised 
petites of the. 4); Miia es ee 


Other suspended and over-due paper -.------- . 371,095 87 
OO Liabilities of directors (individual and firm) as 
18 pk ee ee cma onl Sec capaacubickeda pi 204,747 50 


Loans exceeding the limit preseribed by section 5200 of the Re- 
vised Statutes of the U.S., viz: | | 
N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. H. 
Horn, $100,000; Chicago, Burlington & Quiney Kk. R. bonds, 
$100,000 ; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. | 
General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. re Geo. N. March. 
KE. M. Fowle. Lewis Coleman. 
Arthur Seward. . Kdwin Ray. 
John E. Cassidy. J. H. Whitaker. 
M. P. Springer. 7 John Shepard. 
J. H. Sanborn. A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that. in a financial crisis, such a system might be at- 
tended with peril. I also called attention to the names of parties 
who were borrowers, many of which wers new to me, and to the 
character of the collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragments of days, with examina- 
tions elsewhere carried on to a greater or less extent, | saw some of 
the directors, Mr. March and Mr. W hitnev more than any others, 
but to all that I saw I expressed anxiety for the welfare of the bank, 
on account of its loans based on its credit, represented by certificates 
of deposit, and the peculiar character of many of its collaterals, 
about which I knew nothing, and urged the importance of a careful 
examination of the paper and securities of the bank and of the 
president’s manner of doing business. The gentlemen that I saw 
all assured me that my urgently expressed requests should be com- 
pled with, and I felt comparatively easy, for | knew that my ex- 
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armination had been thorough, and, if the loans were good, the bank 
was in a healthy and prosperous condition. 

The promises made, however, were never kept; and subsequently 
to the forwarding of my report to the comptroller, when | inquired 

of Mr. Me urch, who is still one of the board ‘of directors, if the 
36 examination by the directors had been made, he replied that 
| it had not; that the directors met for the purpose of examina- 
tion, and the president, being informed of the purpose of the meet- 
ing of the directors, “ flew into a passion” and said, “ If the directors 
cannot trust the thorough examination of Col. Needham I will resign.” 
Other conversation between a member or members of the board and 
the president was had on this matter, and the examination was aban- 
doned. I replied to Mr. March in language substantially as follows: 
The responsibility of the bank is upon the directors, and they can 
never shield themselves by placing it upon the president. 

Had the examination of the directors been made the character of 
the collaterals and the system of doing business by the president 
would have unquestionably been changed, and the result would have 
been different. 

In reading the reply of the president to the letter of the comp- 
troller of Feb. 19th I find that he promised to comply with the 
express wishes of the comptroller, but it was in promise alone that 
the compliance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
credit of the bank was loaned to a greater and greater extent, and 
the ambition of the president seemed to be not 'so much security as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was effected. 

Kor instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank check signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as I could see, might have been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no reply. 

Another instance: Oct. 7th, 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twe nty thou- 
sand dollars established an aggregate debit of one hundred thousand 
dollars. Where the item of real estate called twenty thousand came 
from I am as yet unable to ascertain. The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate In 
Boston, and, so far as I can see; the security was taken for an orig- 
inal debt and is contrary to the statute. 

One instance more will be enough to — establish my 
charge of reckless management. In October, 1881, the bank loaned . 
its credit to Henry Waterman for one hundred thousand doll: ars, and | 
took for security $143,800 of the stock of the Southern Maryland 
railroad, which has no market value, and is, at the best, a very | 
doubiful matter. | 


oe 
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od Now, at these times, the bank was absolutely poor, had no 
money whatever to loan,and the only possible advantage it could 

get was the temporary use of the means which its credit thus loaned 
represented, the parties promising not to draw on the credit for two or 
three months. It seems almost impossible to believe that these and 
many other equally hazardous transactions were entered into with- 
out some ulterior and hidden motive on the part of the president, 
but I have in vain failed to find one. Fig 

The certificates of deposit, ina large number of instances, repre- 
sent the Jegitimate deposits of money; many of these draw interest. 
How large a number are certificites representing credit only IT am 
unable to determine, but evidently this amount is of great magni- 
tude. I enclose herewith paper. marked “A,” which will show the 
individual and total certificates Issued. | 

In the same way, by the issuance of certificates under prourise 
that the money should not be drawn for a let of time, although 
no such expression is indicated on the certificate, the bank has ear- 
ried on, within the last eight months, an enormous real-estate busi- 
ness, to wit: | 


Of the Home Savings Bank it has purchased real estate 


OO Cs a dire ale wciuwe 
From the same bank, real estate in Boston... -- .-_--_- 10,000 
Irom the same, another item of real estate in Boston ~ —- 4,500 
Prout the same. Freneh Ss wart... .35.<4.5-..u..... Bae ae 


From the Mercantile Savings Institution, real estate in 
40,000 


Boston we tw rc em ld et lah sw 0 Sem gh ei a fn i a ee kw 


These are all original and illegal transactions. ‘The deeds of the 
first-named items bear date in Oct., 1851; of the third named, Apr. 
4th, 1881; of the fourth, October 12th, 1881, and of the fifth the date is 
January 17th, 1881. I said to the president, in the presence of the di- 
rectors, ho such property was in this bank on the 51st of January, 
1881, and he admitted, in all their presence, that the trade was not 
consummated until February, 1881, and that the deed was dated 
back. Most of this property 1s subject to mortgages, which the bank 
must carry if it continues to hol \, and the bank holt ls nothing but — 
the equities in its assets. 

Together with the directors [ have ‘carefully gone over the call 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars; and in mar king off what might 
be considered doubtful we have an aggregate of nearly one hundred 
thousand dollars, which would need time and care, and, if 1t came 
at all—and very likely a large abate of it might—would come 
very slowly. 

This is independent of the one hundred thousand dollars of 
35 Hornto which Lhave heretofore alluded,and which has attached 
to it the blank check of John Steward. : 

In the discounts there appears the enormous ager egate of three 
hundred and seventy-one thousand and ninety-five yy “ overdue.” 

This enormous amount has accumulated from about twenty thou- 
sand dollars at the time of my January examination. I herewith 
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send a detailed statement, marked “ B.” Many of these items have 
collateral, and are undoubtedly collectible, but a large amount will 
very likely be slow of collection. 
The bank has lodged at the Central National Bank of 

Boston collateral to secure.loans amounting to---~ $238,502 55 
At the Five-Cents Savings Bank --....-...--------- 107,000 
iS COs et eo ios eg cee oe imi sew 10,000 
At the Howard } National NEN fers. iar cent sic 


to secure loans, which, with the exception of the loan at the Central 
National, have a margin which will undoubtedly be realized to apply 
to the unsecured Habilities of the bank. 

At the Central National, independent of the indebtedness acknowl- 
edged by this bank, is a claim of two hundred and _ fifty thousand 
dollars, which this bank holds nothing to represent. This claim on 
the part of the Central has the prima facie evidence of the checks of 
tris bank on the Eliot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in 
possession of the checks of the Pacific, if 1t does not owe it that 
amount, has been a matter of protracted investigation by me. 

[ have reached the conclusion that the checks were temporarily 
loaned and not returned, or that they were given for a considera- 
og and the representative of that consideration has been mislaid 

r destroyed. 

The prospect of litigation to establish this question ‘ very good. 

“ Other stocks, bonds,and mortgages” I called attention to in my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items if a forced sale was 
made there can be no doubt. 

All of the bank balances have been verified, with the exception 
of those noted on the sheet which I herewith send, marked “ C.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. | 

[ herewith also send a sheet marked “ D,” which contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtly collectible, and no excuse but 

reckless negligence on the part of the president and cashier 
og can explain their accumulation. The Weeks checks, which 
constitute the great bulk of the list, to wit: 


Aug. 9th, 1881. Check on Broadway National Bank, drawn 
| by Weeks to the order of Day__.---_- 10,000 a 
“ 19, ’81. Drawn by Weeks to the order of Day___- 50,000 | 
Sept. 3, 81. ; aa _.-. 25,000 | 


Nov. 15, 81. a " aa 20,000 
¢é éé ce z sé sé 20,( 100 


se é ‘ “ : 50,000 | 
&< «6 66 Pea. 6 PN 20,000 | 
‘ #8. 3 oe Nat'l Security Bank by Weeks | 

Seen eer OF OF os keener 20,000 
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Nov. 15, ’81. On North Nat. Bank by Weeks to the 


kcal tlh 5, Se ee: 79,000 

ea “On North Nat. Bank by Weeks to the 
eee, | ee uekuame 50,000 

“ 17, “ On North Nat. Bank by W eeks to the 
OREOE OF TN Gd ion eden wee 877,500 
APTN insist ie otal aed atei i aaopatale 1,262,500 


[are] unsecured. No difficulty was experienced in passing Weeks’ 
checks through the clearing house until Aug. 9th, 1881, when ten thou- 
sand dollars came back and was carried in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 
placed in “cash items. On the 15th day of October checks aggregat- 
ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 

The check given on the seventeenth was a check in settlement, 
and according to the books of this bank represents the entire balance 
due from Weeks to this bank. | 

The transaction of taking checks of this bank on the Eliot Na- 
tional Bank, and paying in checks drawn on other national banks 
which went regularly through the clearing, had been prosecuted by 
Weeks to a greater or less extent for a year. During this long time 
the transactions were made to balance every night. The transac- 
tions began in a comparatively small and, so far as I can see, in an 
apparently legitimate way. From time to time they grew until 
the aggregate reached well into a million a day. 

In the earlier history of these transactions, and for a long time 
afterwards, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the President, his failure 
would not have occurred. Be thisas it might there can be no ques- 

tion as tothe illegitimacy of these transactions, outof which the 
40) Pacific National Bank ‘never realized one single dollar. No 

motive, except todo an immense business, can be assigned forthe 
strange ¢ conduct in allow ing these transactions on the part of the presi- 
dent. 

In looking over the assets and labilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 
dollars in current funds, and the stockholders pay in one million 
more, I would not consider even the possibility of reorganization. 

I come now to the final consideration of this terrible catastrophe— 
terrible to the innocent depositors, who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders, who 
‘must in any event, for the time being, sink their entire capital ; ter- 
rible for the directors, who had timely warning from the ex: \miner 
and from the honorable ( ‘comptroller of the Currency with regard to 
the illegal and careless manner in which the president was conduct- 
ing the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detrimental to 


all its interests. 
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Bringing the first great fault to the door of the directors, who, 

when notice was given, should have persisted in a most rigid ex- 
amination, I come to the cashier. In his custody were the funds of 
the bank. To him was submitted every item intended for the clear- 
ine. Hewasamanof longexperience. He was taken from a neigh- 
boring bank, and the directors were influenced in his selection by 
his reputation of a careful and conservative man. No oneknew better 
than he that clearing-house checks always represented cash. Out 
of his handsevery day passed the checks that were given to Weeks, 
and it was for him to know whether or not he received an equiva- 
lent. 
Could it be possible that for months a business of drawing and 
balaneing checks on the part of Mr. Weeks could have been continued 
from day to day and a man of Jong and varied experience like the 
cashier of this bank have nosuspicion? If it is possible to imagine 
that for the nine months of increasing business of this character the 
cashier had no suspicion on the ninth day of August, 1581, when 
the first cheek of Mr. Weeks of ten thousand dollars came back, 
there could be excuse no longer, but even then no communication 
was made to asingle member of the board of directors, and the draw- 
ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. | | | 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the,third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 
made to the directors from this trusted servant, who was receiving 

a large salary to guard the interests of the bank. 
4] Confidence must begin somewhere; without confidence 

there can be no credit; without eredit there can be no bank: 
without the bank there can be no extended business. The directors 
had the right to confide in their cashier, certainly to the extent 
that he would not accept in exchange for the funds of the bank in 
the form of a clearing-house check anything that was not the equiva- 
lent of money. The cashier cannot hide behind the president. He 
is at) independent officer of the bank, and his duties are well and 
clearly defined. His trust has been violated, and the immediate 
cause of this disaster is chargeable to him. 

The president of this bank must be next considered. He was 
made president of this bank when the fiery tongue of scandal was 
pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and perilous business. He knew that making loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in excess of the 
limit, loaning by the hundreds of thousands of dollars on question- 
able security and ina careless manner were all .blameworthy and 
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reprehensible. He knew that securing the deposit of a life insur- 
ance company by taking out life policies on himself and son and 
charging the premium of $1,041.05 to the bank was unparalleled 
in the history of banking. He knew that buying old stone taken 
as debris from city houses and issuing certificates amounting to 
eleven thousand dollars therefor was monstrous and reckless. He 
knew that continuing to prosecute his business in a manner con- 
demned by the comptroller, and without asking the directors to 
share with him in the responsibility, was high-handed and unjustifi- 
able. There is no excuse for these two high, trusted, executive 
officers of the bank. | 
The matter is still under advisement whether. the stockholders 
will make good the losses or the bank go into the hands of a receiver. 
The principal part of the “cash over” in the statement forwarded 
as apreliminary report belonged in the loan account. The principal — 
part of the discrepancy in the loan account was the result of our hur- 
ried manner in taking it, and is now mostly explained. 
The real estate all appears in the call loans, and I have treated it 
under the head of “On mortgages and other real estate security.” 
The classification of the loan is the best I could. give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. | 
In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to deterinine how much of this 
amount should be treated as “bad debts.” My own judgment 
42 is that a very considerable amount of the “other suspended 
and overdue” should strictly be treated that way. : 
The question has been raised as to whether the new stock is hable to 
assessment under the law, the inereased capital not being all paid in. 
Can you give me information on this point, as it is very Important 
in the reorganization ? | 
Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


a deed of fifteen houses on Madison Square, Boston ---- 7,500 
Four bonds of Nantasiet Ce.so.05 6 kee cue .~ 4,000 
One bond Pleasant Valley & Utah_------_--.--..-. 1,000 


Taken of stockholder to represent balance due on new 

stock of the bank and standing in theassetsas..-. ---- 5,000 
100 shares Pacific National Bank stock purchased for. 

a customer, but no agreement by which the cus- 

tomer ean be BROOD siirsaisatoscguatsctincosta ge ac ls spcd dbase wiGinciad aceon 
Three notes of W. B. Worcester, 6, 000 ilk ae ei a cael ««o= soe 


Worcester being a man whose epee OSS and place of business 

are both unknown. In some form or other I have alluded to the 

most striking features of the loan account. In summing up the situ- 

tion I have to say that on the 26th instant [ made a statement 

of the condition of the bank to the directors. This statement 

I preferred to put in writing, but as they objected to that, fear- 
o—1201 : 
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ing it might reach the public and thus prejudice their case, I sub- 
mitted it without manuscript. On the 29th, at the request of the 
directors, I] made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a sakes body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific National Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
-made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. I take the liberty to incorporate this communication into this 
report. The names of the. directors, whieh will be found 
4S under the head of veneral remarks, are among the most 
honored names of Boston’s business men, leaving out the 
name of A. I. Benyon. My view of the situation from the first has 
been of the most serious character. Much of the paper upon which 
reliance is placed to me looks doubtful, and I am yet to be con- 
vinced that the losses may not approximate seventeen hundred 
and fifty thousand dollars—possibly more. Although it must be 
admitted that the dishonored checks of Weeks precipitated this 
disaster, it is to me equally clear that the enormous issue of certifi- 
cates as a matter of credit on illegal and questionable loans would 
have brought ruin in the end, and that the end could not be far 
off. In conclusion I can only say I have rate to find an explana 
tion of these strange transactions, and, if not based upon erimi- 
nality, must be explained by idiocy or ane I shall advise the 
Department immediately of the conclusion reached by directors. 


DANIEL NEEDHAM, Examiner. 
To the Comptroller of the C urrency , Washington, D. C. 
Exuipit 8. 


OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 13, 1881. 

Sir: I had a conference with the committee who arrived here 
yesterday in reference to the affairs of the Pacific National Bank. 

[t is proposed to make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is paid up the 
capital stock will be unimpaired and the bank in possession of 
abundant funds to meet all their obligations. 

I request that you will, immediately on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
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and if you see any reason to doubt its ability to resume business, as 

proved. | 

Very respectfully, JNO. JAY KNOX, | 
Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. | | 


44 EXHIBIT 9. 


Orrice DANIEL NeepiamM, NATIONAL BANK EXAMINER, 
15 Mitk Srreet, Boston, Dee. 14th, 18381. 

Sin: Your letter of the 13th is at hand. 

‘In reply to your inquiry I will say:.If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central Nationai Bank with reference 
to the adjustment of the disputed claim is perfected and an obliga. 
tion is given by the directors guaranteeing a certain amount of 
doubtful paper, which amount is stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as 1t now stands on the books, would, in 
my judement, make the bank solvent. 

Many of the directors have the full confidence of the public, and, 
under the conditions I have specified above, I should have no doubt 
of the Aull ability of the bank to resume. 

In spdaking of the present capital upon which assessment must be 
made, I mean the old $500,000, together with the new $461,500, 
making subject to assessment $961,500. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
Injury could not be estimated. 

Iam gratified to say that the condition of the bank has been 
is aR since it has been in my charge by the securing of some 
ae stionable debts, and careful inanagement will undoubtedly save 

to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then the ‘re must be a delay 
of some weeks, and I would lke your approval to place my clerk in 
charge during more or less of the temporary absence | may make in 
continuing my work of examinations elsewhere. | 

Verv respectfully, DANIEL NEEDHAM, 
Nat. Bank vaminer. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. 
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45 : Exurpir 10. 
Resolutions of Board of Directors, Dec. 14, 1851. 
By STON, Dee. (Ath, 1881. 
At a meeting of the board of directors of the Pacific National 


Bank, held this day at the banking-house, the following preamble 
and resolutions were unanimously adopted : 


Whereas on the 18th day of November, 1881, it was discovered 
that the Pacific National Bank was unable to pay on demand its 
hhabilities to depositors and creditors ; 

And whereas’ sinee the date named the directors, ogpits by Col. 
Daniel Needham, national bank examiner, and Wm. J. Best, have 
been engaged in an investigation to determine the Nabilities and 
assets of said bank ; 

And whereas said inv estigation enables said directors to fix the 
apparent liabilities at $6,774,633.60 and the assets at the par or 
nominal value of $6,782,558.538, showing an apparent excess of assets 
over liabilities to the amount of $7,924.98 ; 

And whereas said assets are not now worth their par or nominal 
value, but would probably realize in. cash, with judicious manage- 
ment, $5,308,895.34, which would leave an apparent deficiency of 
$1,46. 5 738.26 - 

And whereas, in the adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $315, 400, and 
has also agreed to return to the Pacific National Bank oto assets of 
said bank now held by said Central National Bank as collateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
elfic National Bank to $1,095,085.71 ; 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors have been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reorganized, in order fully to protect all of tbe interests 
involved ; 

And whereas the larger part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
creditors of the association ; 

And whereas T. C. Weeks has returned to this bank $1: 90,000 of 
its checks, and has agreed to return $350,000 of additional checks in a 
few days: Therefore, | 

Resolved, That,in the opinion of the directors of said bank, 
46 the interests of both creditors and stockholders require its ear ly 
reorganization. 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital steck now paid in, viz., 
$961,500, upon condition that said Weeks shall return to this bank 
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$500,000 additional checks, as agreed, before said assessment shall 
be made. | - 

Resolved, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $133,785.71 out of the assets by them classed as 
“doubtful” and “bad,” aggregating the sum of $1,473,663.19, and 
now treated by said directors as possessing no present money value, 
the condition of said guarantee being that it will cease and deter- 
mine so soon and so far as the said sum of $183,785.71 shall have 
been realized from said “doubtful” and “bad” assets, and said 
directors shall be held only for so much of said sum of $153,785.71 
as may not be realized from said “doubtful” and “bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of -said association and the said guarantee of 
$135,785.71 will place said association upon a sound financial basis; 
nevertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
able extension of time for the payment of their several claims. Rece- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500,000, at 4% per annum. 

Resolved, That a.copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. loth, 1882, to perfect said scheme of reorganization. 

A true copy. 7 

(Signed) © EDWIN W. FOWLE, 
: See’y pro tem. 


Mxuiprr 11. 
Stockholders’ Meet LY. 


~Turspay, Jan. 10, 1S8S2—11 a. m. 

The annual meeting of the stockholders of the Pacific National 
Bank was held at 11 o’cloek this forenoon at the bank building on 
Devonshire street, about one hundred and _ fifty gentlemen being 
present. The meeting was called to order by the new president, 
: Lewis Coleman, and J. H. Whittaker, of the board of di- 
47 rectors, was chosen seeretary. The records of the last meet- 

ing were read and approved. 

President Coleman briefly alluded to the suspension of the bank 
Nov. 18, and to the circumstances which led to placing the books 
and accounts of the bank in the hands of Col. Needham for exami- 
nation. He then introduced the bank examiner, who presented the 
following report: 

Col. Needham ’s report. 


[In aceordance with the unanimous request of the directors of the 
Pacific National Bank I submit to you, somewhat in detail, the 
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present condition of the bank and the history of the year which im- 
mediately precedes it. . 

On the 3lst day of January last I came to the bank to make | 
an oflicial examination. I was welcomed by the president, and 
immediately commenced my work, taking the condition of the 
bank at the close of business that day. [| continued the exam- 
ination from day to day and time to time until its final conelu- 
sion—seeing, as I can now recall, only two of the directors besides 
the president, with whom I held conversation. ‘To these gentlemen 
I spoke very freely of the character of the bans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what I 
considered defects and bad management, and, as a result of my 

report, the comptroller forwarded to the directors a communication, 
of which the following Is a copy : 
WasuHInaTon, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 
on the 31st ult.; has been received. 

The report shows that the amount of fands i in the bank available 
for reserve at the date of the examination was $196,385.17 less than 
the amount required by law. The deficiency is enormously large, 
and has, perhaps, been caused In part by the officers of the associa- 
tion considering and treating as available for reserve clearing-house 
vold certificates, which 1t holds to the amount of $195,000. The law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such certificates within the preceding section; and, as 
your bank does not belong to the clearing-house association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 


AS The interests of the other Boston banks, 


as, of course, it will be for your own, to have your association ad- 
mitted to the clearing-house, and it is hoped that some arrangement 
by which this can be accomplished will be devised and carried out. 
[i the meantime, however, [ must notify you that the reserve of 
the bank must be at once made good and kept so hereafter, paying 
due regard to the fact that the certifies ites above referred to cannot 
be counted as any portion of the lawful money reserve of the asso- 
clation. 2 
The lability of —— to the bank for money borrowed is reported 
as amounting to ,and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total liabili- 
ties to a national bank of any person, company, corporation, or firm 
for money borrowed shall at no time exceed one-tenth part of its 
actual paid-in capital stock, and to this limit all accommodations 
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granted by the bank should be confined. bd Indebtedness, if still 
excessive, must, without unnecessary delay, be reduced to at least 
the prescribed limit. It is stated in the report that , who 
is indorser upon the paper above mentioned, and also upon paper 
of , has himself borrowed from the bank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. | 

The bank is reported to be liable to the amount. of $898,812.99 
upon demand certificates of deposit, of which certificates amounting 
to $503,500 are said to draw interest at the rate at from three to six 
per cent. With reference to the remainder of the certificates, which 
amount to $595,512.99, the examiner says: “ Money. is borrowed of 
—— bya pledge of discounted paper as collateral, and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this 7 


Issuing of demand certificates, 
and parties securing loans in this way indorsed the certificates and 
pledge them as collateral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money indirecily from 


other parties and banks. Of course such certificates do not bear. 


interest, but the bank loans its credit,and in this way a very consid- 
erable amount of the demand certificates has been issued. I do 
not think this system could be classified as conservative banking. 
* * * Tn atimeof general business embarrassment such a system 

of extended loaning might be attended with peril. There is no 
49 better established principle of law than that corporations ean 

only lawfully exercise such powers as are specifically conferred 
upon them by their charters and such powers as are necessarily inci- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do. such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. ) . 


See the case of J. & W. Seligman & Co. v. Charlottsville National 


Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western district of Vi Irginia during 
the fall term of 1878. The decision of the court will be found in the 
December, 1879, number of the American Bankers’ Magazine, pages 
465-169. The practice described by. the OX: miner Is irregul: ar, and 
you are notified that it 


Must be at once discontinued. 


The amount of rediscounted paper reported —$416,512.57—is very 


large, and shows that the business of the association Is too much. 
extended. While the right of national banks in emergencies to 
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obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it 1s hoped that the oper: tions of 
your association will hereafter be confined to the use of the means | 
legitimately at its command. 
fn this connection attention 1s called to the provisions of sec. 5202, 
United States Revised States | | 
The examiner states that he criticised a large loan to ——, being 
fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the bank, and that he was 
assured that the matter would receive immediate attention. — It 
should be properly arranged if it has not been before attended to. 
Please let me hear fully { from you in py o this ietter at an early 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 
Very respectfully, | 
(Signed) JNO. J. KNOX, 
| Co mptrolter. 


‘io the directors of the Pacifie National Bank, Boston, Mass. 


This communication, together with the answer, was evidently read 
in whole or in part to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president 


50 precc In reply: 
Kren. 24, 1881. 

Hon. John Jay Knox, Comptroller of the Curreney, Washington, 

D. C. | 

Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, 1s received and -has our attention. We beg to 
reply to them serzatim. ‘The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the 
spirit of the law, and so exempt from censure. We daily receive 
and pay large amounts in our dealings with other banks, and so 
have adopted these certificates for the same reason that the other 
banks did, to save the risk and inconvenience incident to an 
almost continuous: handling of coin. We will be excused for sug- 
gesting, also, as our exclusion from the clearing-house association is 
purely the result of the malevolence of two or three nen, who 
are, for the time being, in an official position, and in opposition to 
the wish of a considerable majority of that body, that 1t is unjust 
to us that a technical construction of the law should be made to 
bear upon us in a way never contemplated by the framers of the 
law. loans have been materially reduced, and before this 


reaches you will be still more so, and in a short time will be entirely 
paid. 
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The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regular account with us, preferred to receive our 
certificates In place of a pass-book showing the transaction. The 


amount held by the * * * was so pl aced by mutual agreement 
between * * * and the writer, believing this to be 


A more legitimate wav 
than that usually adopted, of one bank drawing upon another, and 
so making it appear as a bank deposit, which it really was not. We 
were confirmed in tlie propriety of this mode by the fact that it is 
the one in vogue by the New York banks. 

In regard to loaning our credit,” we have to say that never in a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 

making their business of value to the bank. 
5] In regard to rediscounts our position is this: We havea large 

and active list of depositors, and have, almost continually, more 
paper offered than we can do. ‘This is well known to guite a num- 
ber of our banks, who, in consequence.of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of ourloan. Ina large majority of instances “rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
In some cases oftener, ‘such sums as their neighbors may have to 
spare for the moment t, with a liability to be e alled on for repayment 
at a moment’s notice. * * * In regard to loan of . fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 
plete. | 
Permit us to add thatin many years of banking experience in this 
city our views In regard to modes and methods have been fully com- 
mented upon, and in consequence have received in some eases ridi- 
cule and in many more commendation for our conservatism, which 
goes to show, to our mind, that conservatism is a relative term, and 
that which would be considered rashness in some cases and under 
some circumstances would, under a different condition, be the ex- 
treme of conservatism. 

| remain, your ob’t servant, 


(Signed) A. I. BENYON, Pres'’t. 


I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 
6—1201 
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present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 

On the evening of the 18th of November, alter the suspension of 
the bank, I came-into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- ae 
ment of the condition of the bank from the books. 

Having secured this | commenced a careful examination of the 
assets. In this from the first [| have had the hearty and earnest co- 

operation of the board of: directors, mah y of them, although 
ay they have a large business of their own, having devoted their 
entire time to aid in saving and securing every possible asset. 

The cause of the disaster to the bank 1s easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 

Its credit has been loaned in five ways, two of which are not un- 
usual. | | 

Ist. There have been large rediscounts of paper. The redis- 
counts on the Sist of January, 1881, at the time of my last exam- 
ination previous to the suspension, amounted to $416,543.57 ; at the 
time of suspension, Nov. 15, 1851, they amounted to $685,589.61, an 
increase In the nine months and a half of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it : 
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Possesses only in its credit. 


lor instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line of rediscounts outstanding Noy. 18, 1881, of $13.711. But it 
must be remembered that the bank takes a hability on the payment 
of every dollar of its rediscounts. 

[tis generally inferred that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and the in- 
dorsement of the bank rediscounting secures it to such an extent | 
that it will pass current at rates of interest much below the best 
market rates of money on ordinary business paper. | i 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper <> 
already having gone to protest. | 

The second form in which the credit of the bank has been loaned 
has been In vorrowing money on discounted paper and guaranteeing 
the paper. ‘This atnount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning ata high or fair rate of interest and borrowing at a 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way outstanding Nov. 18, 1881, was 
$200,000. : 
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A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount sball re- 
main on deposit for a greater or less leneth of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature In banking, but when practised to an abnormal extent in- 
volves risks which, as in the case of the bank, is 


Do An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposits. On the 31. 8 of January, 1881, 
the certificates outstanding amounted to $931,975.17, and on the 
18th of November, when the bank stopped, t they averegated $1,698,- 
916.53. The adyanti tages sup posed to be secured by the bank by this 
process were very great. 

Parties taking certificates, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
have had no chance of securing loans if the money had been paid di- 
rectly from the cash. The temptation to make loans by thus seeur- 
Ing as available cash the credit of the bank on its certificate was too 
ereat to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light: 
to-day, they promised large amounts of poorly-secured paper, upon 
which greater losses may safely be calculated. Enormous amounts 
were loaned by this process in the few months immediately preced- 
Ing the suspension of the bank, and loans of $100,000 at a time, 
on most questionable, if not absolutely illegal, collateral, and in 
violation of law, were made in several instances, and this, too, when 


the bank had no funds to loan. 


The fifth process of loaning on eredit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent in 


~bankable funds. The practice undoubtedly grew from a small be- 


ginning, but 


Culminated in an enormous aggregate. 

The process was this: The party most largely in interest would 
send in a memorandum in the morning of such checks on New York 
or Boston as might be needed tor his day’s business; then checks 
would be drawn by the cashier of the Pacifie National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party In waiting in exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 
this line of illegitimate business for weeks and months and have no 


suspicion that there was something wrong it is impossible for me to 


determine. But such, he assures me, was the fact. 

During the entire business hours-of the day nothing but an un-. 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each, day drew on its corre- 
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spondents. At the close of business the party receiving this accom- 
modation brought tothe bank clearing-house funds to cancel the 
od morning obligations. These New York and Boston funds passed 
regularly through the clearing house until Aug.9,1881,at which 
time a check of $10,000 was held back. Up to this time it would 
have been difficult, if not impossible, for the directors to discover 
any illegitimacy in this proceeding. Clearing-house checks are 
always supposed to be cash, and up to the ninth day of August, 
ISS81, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 
850.000 was held back, and on Sept. 5 one of $25,000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its funds, the bank never realized one single dollar 
of advantage. | 
When questioned with regard to the matter the only reply which 
could be obtained was that it was done 


To swell the volume of business. 


Confidence must begin somewhere. In addition to that reposed 
in the president, the directors had a cashier taken from a neighbor- 
ing bank, of good repute among those who had known him long 
and well. Upon him they relied for the management of the cash, 
and to him all these facts should have been known; but he, re- 
garding the president as the supreine power, did not stop to criti- 
cise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks, 
against which there was only the name of one mah, aggregated 
$1,262,500. 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster is upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is to vote an assessment of one hundred 
per centuim, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. 

The detail of losses will be given by the counsel of the board of 
directors, W. J. Best, who has given unremitting labor to the inves- 
tigation, and upon whose figures full relianee can be placed. 

DANIEL NEEDHAM, 


National Bank Examiner in charge of Pacific National Bank. 


55 | Address of W. J. Best. 


I wish, gentlemen, that we met under pleasanter auspices than 
those In which we assei.ble here to-day. It isalways an unpleasant 


ho 
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task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific National Bank on Nov. 18, 1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 


this bank with which to meet its habilities to depositors and credit- 


ors. In ascertaining the habilities it was necessary to have recourse 


to the books of account. Col. Needham has informed you that the 


books had not been balanced for a considerable period prior to Noy. 
18, 1881.) The liabilities, however, have been ascertained with the 
utmost care, and when [ give vou the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
It unwise to use the books of aeeount. All that I looked to was the 
notes and bills discounted and sueh stoeks and. bonds as were to be 


found in the vaults. I have handled, I believe, every note in the 


bank, have examined it both as to its form and value, and have taken 
such measures as were possible, and seemed to me. necessary, to ascer- 
tain its actual value, a reasonable time being allowed to convert the 
assets. : si 

The nominal value of the assets, divested of every questionable 
item, Is $5,764,615.47, and the aetual appraised value $5,049,758.82. 
[ have reached these conclusions after blotting out more than $750,- 
OOO of claims against one man In this citv, and treating as an asset 
only the sum whieh we know will be paid in probably to-day, but 
certainly within the next forty-eight hours. 

The habilities consist of three classes, First, there is a ability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to the Pacific. The whole amount of the Habilities 
under the second head is $9,154,592.21; the hability to stock- 
holders is $961,500, and upon circulation $450,000, making a total 
of $6,565,892.21. Deducting the estimated value of the assets from 
the liabilities, we find an 


Apparent deficiency 


of $1,516,183.389. Tsay “apparent” because a very considerable portion 


of thesum named weean offset by exchanging securities and discounted 


paper, classed by us as “doubtful,” and which do not appear in the esti- 


mated value of the estate of the bank, for demand certificates and cash- 
ier’s Checks now outstanding. I have traced many of these transac- 

tions, I think a majority of them, and have come to the con- 
56 clusion that we may safely assume to exchange the doubtful 

assets for the obligations of the bank, about $570,000, which 
would go to reduce the deficiency. As to the remainder of that de- 
ficicney, I have proposed to the directors that it shall be met by first 
levying, voluntarily, upon the stock an assessment of one hundred per 
cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the stock which they 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not collected, then 
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they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 
also a cretit of some $35,000 as margins upon loans standing in the 
name of individuals through whom the late management “of this 
bank borrowed money, the ‘collateral of the bank being pledged as 
security for its payment. These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $35,000 to $40,000, which stands in the form 
in which IT have just stated. | : 

Independe nthy ot the assets, which we consider doubtful, there is 


about $750,000 of a claim, as alre: idy intimated, which we take no | 


notice of whatever, and which some of the best-informed men in Bos- 
ton say is likely to yield a very considerable amount to the bank. 
The person concerned says it will all be paid as soon as he can get 
on his feet and be able to 
Readjust his own affairs 

and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that is a mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. 

After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the reeord from the books, | 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroller of the Currency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bnght future. Of 
course much depends upon the management, and that it will be 
proper and correct I do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500,000. as 
compared with their condition on the night of the ISth of Novem- 

ber, 1881; that is to say, promises of individuals and corpora- 


Od tions to which there were no collateral, the promise being of little 


or no value, have been strengthened by guar: untees or indorse- 
ments, or by the putting in of good collate ‘al, in the sum of $500,000. 
There are other ways in which the directors hav e greatly im prov ed the 
condition of the bank; and if their plans should meet with your 
approval, as they have had the hearty approval and indorsement of 
the Comptroller of the Curreney, I repeat the remark of a minute 
ago, that I see no reason why this bank m: iy not in a short time 
resuine business in a condition which can hardly fail to make the 
assessment now necessary to that end not only a safe and profitable 
investment, but insure beyond a peradventure a realization of per- 
haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be im- 
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possible for you ever to get back were the bank to pass into the 
hands of a receiver. | 

In this connection, as an evidence to you that everything has been 
done, thus far, that was possible | 

To secure the interests 

not only of the depositors and creditors, but also of the stockholders, 
I should state that there has been pl: aced in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, worth in cash, 
I think, $100,000.) T his, of course, will go as soon as it can be real- 
ized upon to help make good this great breach in your assets. 1 
believe there are other properties, of what amount L have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seming unwise to regard them as worth 
anything. 

There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. | 
show you now (lifting a large pile of statements) the result of my 
Investigation——-the notes that I have made—and [-can assure you 
that everything that is in this bank has been thoroughly sifted. 

Queries. 

A SrockHOLDER: Do you know how the bank stood when the 
directors voted to double its capital ? 

Mr. Besr: [ am not able to answer that potion, I had no con- 
nection with the bank until about the 28th of Nove mber, ten days 
after the failure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
in the name of a corporation of which I am president amounts ‘to 

about $260,000 or $270,000. 
os Q). Over what period does this indebtedness run ? 

Mr. Best: I thinksome losses of the bank originated in trans- 
actions made several months previous to the vote for inereasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not.upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 
association of $1,262,500 indebtedness which stood in the name of 
one of its debtors on Nov. 18. : 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was Insolvent at the 
time it voted for the increase of its capital stock ? 

Mr. Best: That is a question I cannot answer. I have only ad- 
dressed myself to ascertaining the bank’s condition on the 18th of 
November. 

Q. That question has not, then, been looked into by you at all? 
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Mr. Best: No,sir; I have only addressed myself to the one date, 
Nov. 18. 

ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them ? 

Mr. Besr: Iam ata loss to know how to answer that question. 
I am not, myself, a stockholder, but should the bank go on I am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time, the stock would then be sold. T think, how- 
ever, there are but few who will not be able to take eare of the assess- 
ment, and I am hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors here—that before 
any of these small holders could be sold out the affairs of the bank 
will be in such condition that they can themselves raise the money 
for the assessment without difficulty. 

(). I desire to know whether the eashier has not: given a_ bond, 
and, if so, for how much, and whether his securties are good. 

Mr. Best: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
cuted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

Q. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital ? 


Mr. Brest: Perhaps it would be better for the counsel of the 


59 bank to answer that question, as [am only a merehant. ‘Fhe 
articles of association must conform to the law, and the law, 
| believe, is explicit upon that point. The counsel of the bank, Mr. 
Stone, could make that matter much plainer than myself. 
A stockholder called for the reading of the provision of the articles 
of association 
For increasing the capital stock, 
and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, accord- 
ing to the provisions of sec. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also see. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the. directors shall notify all the stockholders, cause a subscrip- 
tion book to be opened, and, if any stockholder fails to subscribe 
the directors shall determine what disposition shall be made 
of the remaining new stock unsubscribed for, and from the di- 
rectors’ records to show that $461,300 of new stock was subscribed 
for, represented either by certificates of stock actually issued 
or in receipts, on the surrender of which the parties who took 
them are entitled to their certificates, and the remaining $38,700 
unsubscribed was canceled ; that the Comptroller of the Currency 
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was notified and had issued his certificate that the inerease of eapi- 
tal stock had been madeaccording to law, which paper was read by 
Mr. Stone. 
The call of the comptroller for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 
Voted, In accordance with the notice of the Comptroller of the 
Curreney, dated Dec. 16, 1881, there be, and hereby is, laid an as- 


sessment of one hundred per cent. upon the shareholders of the Pa- 


cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each sabes ireholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. HW. Benton, Jr., called for a stock vote upon _— question. 


A running discussion 


ensued upon the expediency of passing the vote. Mr. McIntire, 
of East Cambridge, holding two shares, said it was a legal ques- 
tion whether the old stockholders could be assessed under. the 
eall. He wanted action postponed and a committee appointed 
to examine the accounts and report. He wanted to know whether 
the bank was solvent when he was induced to buy his stock, 
Later, when the roll was being taken, Mr. MeIntire retired from the 
room, protesting against and declining to take part in the proceed- 
Ings. 

Mr. Hodges also thought the question shotld be settled whether 
the old stockholders could be assessed, and favored  postpone- 

ment. 
60 Mr. Dole spoke in oe same vein, 

Se Ages gentlemen spoke in favor of emg action, among 
them J. IF. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry D. Hyde, all agreeing that the only thing to be done was 
to vote and order the assessment, as the beast means of evetting out 
of the difficulty and saving what they had invested. 

In’ reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at Washington, and its legality 
would have to be settled in the courts. 

There were loud calls for “ question,’ and some ses ane mani- 

fested at the delay. 

The es ‘+k vote was ordered, and the chair appointed J. H. Ben- 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F. C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. 

The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
upon all outstanding stock was carried by a practically unanimous 
vote. : 

The total vote represented some $600 000, out of which only about 
$10,000 was opposed to ordering the : assessment. 
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Directors elected. 

The following directors were chosen by a stock vote of 4,727 shares 
azainst eighty scattering votes : 

Lewis Coleman. of Boston; John Shepard, of Boston; M. Dyer, 
Jr., of Boston ; M. P. Springer, of Newton; J. H. Whitaker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton; E. M. 
Fowle, of Newton; George H. March, of Watertown; Arthur Sew- 
all, of Bath; Jol E. Cassidy, of Boston; John Fallon, of Law- 


rence. a ia 
Present condition of the bank. 
The following statement of the bank’s condition Jan. 10, 1882, 
was submitted : : 
Par value. Estimated value. 
NN dit ee anh snc nin $12,743 68 $12,743 68 
U.S. bonds to secure circulation— —-~_- 500,000 00 500,000 00 
SpeeennOtt file oo a se 13,500 O00 13.500 00 
From banks and bankers___------- 196,049 93 — 196,049 98 
Bonds, mortgages, and stoecks_______~ 273,500 OO 249,000 OO 
Pledged to Intern: itional Trust Com- 
pany on account of $200,000 loan, 
not included ander any other | 
NE oS at ae wai nns 50,000 00 50,000 00 | 
6] Cashier’saccountand cashitems. 145,038 89 95,250 49 
RKeceiving teller’s items_-—----- o7,740 Q2 49,558 22 “0 
Notes and bills discounted, ete., includ- 
ing real estate mortgages and stocks | 
ORTTIEH OS 4OREE . _.. 4353,538 40 . 3,739,646 50 | 
EPPO oo ic Sis Fes shines ca 2653! D5 10,000 00 
ged inca PLES eae ONS UE 1,000 OO 1.000 00 
ee WE OURS PORE Sci koe inseinn es. a0 000 135,000 00 | 
Diff lerence betwee n ‘estimated and par 
en LE SDE Re Te EO Ta EOE TT 714,894 65 | 
; 
$5,764,653 47 $5,764,653 47 | 
1 
| SIPC ee id Wi can vn wctlnic beanie 450,000 00 | 
j 
Deposits and creditors : 
i A—Deposits subject to check -.----_-$1,060,615 10 | 
| B—Certificates of deposit-_---- .--- . 1,728,762 53 | 
| C—Due banks and bankers.------~- 1,679,189 97 x 
fl D—Rediscounts ................... 685,589 61 
fl K—Unpaid dividends.____.-_____-- 435 00 
Hh | $5,154,592 21 
if Ne RSS SNES a a na 961,300 00 
i 
| 


$6,565,892 21 
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Recapitulation : 


Par value. Estimated value. 
Assets—Estimated value, as above.-. ---_--_- $5,049,758 82 
I ne Oe OR MRE PU etn iia ER Ger wreath oats Go60,892 21 
MPDANORL GOTIIONES | oi enhan nc ceone onus $1.516,1383 39 
Margin on loans in namesof individuals 825,000 00 
Premium on U.S. bonds, about-.—--- 10,000 OU 
on Amaia os ee cc ~PBO8 00 
Directors’ guarantee fund ....-.----- - 150,000 00 
Doubtful assets ($714,894.65)___- -_-- _. 369,833 39 


$1,516,153 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the re solution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, lave 

attended to that duty, and re portas follows, viz: Wholenumber 


62 of votes east, 5,049 , represe nting 5,549 shares, of which 5,494 are 
in the affirmative nat 55 in the negative. 
(Signed) = de ae Bs NTON, JR. 


DWIGHT -CHESTER. 
RICHARD STONE, Jr 
| | SAMUEL WATTS. 
| JAMES F. C. HYDE. 
Adjourned. 


- J. H. WHI TAKER, Secret lary. 
EXHIBIT 12. 
Record of Directors’ Meeting. 
; 
| SATURDAY, Nov. 19, 1881. 
Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, Mareh Whitaker and Fowle. 

Voted, That Col. Needham be requested to make a thorough ex- 

amination of the bank, and report to the directors. 

Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 
ecutive committee to aid the bank examiner in the examination of 
j . . ‘ 

the security of the bank, with iull power. 
Attest : J. M. PETTENGILL, Cashier. 


ExHibBit 13. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 
OFFICE OF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Srreet, Bosron, Nov. 26, 1881. 
Srr: I have made a statement to the directors of the Pacifie Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. 


| They have taken the matter of my statement under considera- 
| tion, and are anxious for a delay of a week, and have telegraphed 
| to the comptroller asking delay in his final decision. 


i 
- } 
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My report to the Department will be made up at the earliest mo- 


nient, but | fear it cannot be completed before Monday evening or 


Tuesday forenoon of next week. 
65 I do not think my investigation of yesterday and to-day has 
made the matter more hopeful. The directors, however, are 
very hopefal, and I hope they may have full opportunity for delib- 
eration. 

I was in error in my statement that Mr. Weeks was not using 
ebecks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examination of the stub-books that Weeks 


was using Pacific National Bank checks at the time of my last ex-- 


amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 
examination were all apparently regular clearing checks and passed 
regularly and in amount not sufficient to attract any attention. At 
that time Mr. Weeks was unquestionably solvent; and continued so 
for several months afterwards; and the first clearing check which 


came back to the Pacific was the 9th of August, 1881, for the sum of 


ten thousand dollars. 
I shall give full details of transactions and minute account of the 

condition of the bank in my report. 3 

Very respectiully, y’r ob’t s’v’t, 
| DANIEL NEEDHAM. 
Hon. John Jay Knox, Comptroller of the Currency, Washington, 
D. C. ceri 

Exutpir 14. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2378. 


Exaniiner’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 
at 9 o’clock a. m., March 11th, 1882. 


Lewis Coleman, president; EK. C. Whitney, cashier. 


Resources: 
Dollars. Cts. 


l. Notes and billie discounted... ..-..._..... $2,456,962 G4 
Ie a eg 2,184 89 
U.S. bonds to secure circulation .._... ---._-__- 900,000 
i. U.S. bonds to secure deposits____........---- 
Ot). ter ee IE eee ew 
6. Other stocks, bonds, and mortgages_--._--__..- 664,672 46 
Temporary or demand loan-_-_..---~--- 702,854 06 
64 7. Due from app’d reserve agents, viz..------ 845,202 12 
Suspense account due on assessment ———- is 24,500 


8. Due from vther national banks_-_-_.-...-__-- 36,545 74 
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Dollars. Cts, 
9%. Due from State banks and bankers a aabigiel is coca 
RO. DRIES ROUGE 6 ne en os Miata ce Salles Gk : 
ne er ON OUI os a ie ee 330,041 88 
ie SUrerere Ohe Gelres... oo ee ck 
De SR ARIEOU RI i ii ice wn 
£4. ‘Taxes PAG 22... <2. ati ie ieee eee ee 
EO. PURI OR ices oh a os Ba ei i 
UVES Rian oe so ce el 961 93 
16. Checks and other cash items... 2. 2 91,141 80 
17. exch’s for C. H., includ’g gold. ok as 
1S. Bills of other ni ational banks..-. --------__- Par 
ae nee er Sn re 
20. Fractional currency GRecatg e mekles)...._..- 
21. Specie, viz.: 
Fe a ss ade nice Se wee 3,049 68 
a a a i 
I A a a 3,010 62 
22. Leeal-tender Tae aeeerareer vere re Se San co alae aves arate 
23. U.S. cert’s of dep. for legal tenders ---- ---. --~- 
24. 5 p.c. red’n fund with Treas. U.S..-...--_-_..- 22,500 
Zo. Utper fands with Treas. U.S... 22604 2. .... 
Cash ERT eee Ae Pia ee een OR OD dea data baie te ab a eek 
2 SRS ieee Ree ea pee we ie es 5,999,293 82 
Liabilities: 
Sees RR i tit as been a 804,300 
Ch: SI i ES eat i ee ee, 607,000 
RI TI oi crc oiin ieee ieee ear lasses ee 300,000 
i: ING isc ee ens ies ated RN Se ae OER ER 
a 6s ss eae ese eas is kore ighe Ran cs aa ob ao 
en ROR O ELS OF CAE POR ee EO A Eee EN 
Gd FES i i eae ahmed fa imtabiie | 
Ge Oe OR ks hn be TE Re Meee 18,291 44 
PpReeiree Ft re nc by whe ews ane 9 SOO 
8. Circulation received ---- hte abd Goal nn 
On hand and returned............... 43,400 
| | 7 406,600 
9. State bank circulation outstanding -___.---_--- 
Suspense certificates-_---- Mi Rin ee een OeeN ake CEN tar > $67,483. 34 
1G. DAviGende UNDNRG sien so ca os nc ote ~ 435 
11. Individual deposits, viz: 
puiect to Check . 4... 2. enue eee Lei ...-- 986,380 67 
RI ORTRT Bi ce ues pideaed aia knee de 1,108,458 28 
time certiiiestes. 26 Pylon tes ieee mere 
Oertitied Gneces. oe eee ce een 
Cashier # eneeee oe iatoertmaians Qa ac Sue 
12. United States deposits___--_.--- Ler p ethan Fae ae @ 
13. Deposits of U.S. disbursing officers EET Se ge Se 
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Dollars. Cts. 


Ea. Tne 10: RR AES Ws ee cs 929,817 5] 

15. Due to State banks and bankers___._-..---.... | 
16. Notes and bills rediscounted i ain ccsusecaae i solr 982,895 99 
17. Bills pay. ab le.. Da tar i a ea 009,701 32. 
SRI NN i as es ae Sai we ieipaia elas“ ateescunnee 18,1380 27 
RR oi Seni cee aaa is aac aan ates $0,999,293 82 


Dividends and Surplus. 
(Section 5199 of the Revised Statutes of the U. 8.) 
Date of last dividend, July 1, ’81; amount, $15,000; carried to 
surplus, $14,259.48. 
Loans and Discounts. 
On paper with two or more individual or firm names_— $1,733,836 98 
On single-name paper (one person or firm) without 


OURS Rs oko wchdneedn ue eeaws 162,770 85 
On mort: iges and other real estate security. 
66 On U.S bonds, payable on demand-- .__-_~_- 
On other stocks, bonds, ete., payable on demand 762,708 88 
Tet Ce ON aig irs cig ee ehaargdacw len nieteeabe 480,499 99 


Included in the above are— 


Bad debts, as defined in section 5204 of the Revised 


PUNE TE SO i iv wccsiew gins hin nmin aaa 3.612 84 
Other suspended and overdue paper_----.~-----. one 777,619 84 
Liabilities of directors (individual and firm) as pay- 

PN se ie ta A ca Aaa ie ra tna asa acacia cap eonah etic 101,607 33 


Loans exceeding the limit prescribed by section 5200 of the Revised 
Statutes of the U.S., viz: 3 


Consist of two items, to wit: 


John Steward___--- mA AS oe eakie nae cane eh casera RE $100,000 
Oe i a a ws me aoe 100,000 


General Remarks. 


Bills payable consist of memoranda given to the Central National 
Bank, to wit: 


$19,701.32, payable six months from January Ist, 1882. 
$400,000, payable one year from January Ist, 1882, at four per 
—_— interest. 
$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
inte eres, with bonds as collateral, p: ayable at the option of the bank. 
The checks drawn on the Eliot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upon one of 
whieh T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which I had 
not expected to come to the bank trom the Central National, were 


vw 
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accepted through Mr. Weeks, in his se ttlement, as is fully exph acd 
in my correspondence with the directors, a copy of which is em- 
braced in this report. 

Bank accounts all verified in accordance with the vecdinttinnile 
of the Department. | 


67 Cash items consist of the following, to wit: 

Fractional bilis and currency -...—. 2.2405 san. 2s - — a 
Memorandum for interest due from Edward Crane for | 
OI i 2497 OS 

Memorandum for cheek, W. J. Best ge YS a av Ra ner 2. 500 
Memorandum checks, E. M. Fowle_.1--.. -..--__-_--- 2.875 03 
Memorandum check, F. E. Bryant_-_--.--.---------- 241 73 

Cash cheek, Lewis ¢ ‘ole DRE ET me bi a ee a ak 8 19,300 

Cash check, Shepard, Norwell coda wntocos 19,000 

o . POT i GI a rs ein ea 10,000 
- Lf einer pepe ae ls Ores a Eye een 96S 50 

Check on Pacifie Nat’] Bank, W.S. Denney, treas. Slices” ce 

i good on opening, « o. ¥. Pietoher & Gee 3... - ud 2 

ii C. 3 Sa a a CE 

Mee. Deis Cap RONeh so iss cece Sewn a 1,000 

e - Do. Pan AOE: Pe Rr ee ae Ro ee 100 

e ” Do. Sea AE Sra ls ee 0.000 
Cash paid on W. P. H. note, Wm. Pp. Ws ns wi) See 

I a a a eee a ae 2 ae 245 
RR eo ics scan cet rae. st aa I sacdad lg Cah ec dh tals eos ea Jo | o OD 
91.141 SO 


Memorandum checks are said by the president to be good. 

Cash paid on W. P. Hunt’s note, 5,109.17, will be carried to loan 
account, the note having been. endorsed by the Pacific National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. Coleman. Check on Pacific by W.S. Denney, 
treasurer, Is drawn against a balanee on the books of this bank. 

Other stocks, bonds, and mortgages consist of the following items: 

Dates of deed 


~Nantasket C ‘ompany RUNES e east 115,000 
Framingham «& Lowell R. R. bonds.-~--- 4,000 
Brow A ee OG cide cnn ad 64,000 
68 Nantasket Co. — ee 
; 3B. & Q. bonds. 100,000 
rive CentSavings Bank 4 oo a 12,000 
Home Savings Bank, Marcus note secured : 
by mortgage Meare STINT he EN OT ea BRR 22,759 17° Jan. 25,’81. 
Nathaniel M. Jewett, mortgag e of real es- | 
INE: SO cae eens ess 100,000 Oct. 7, ’81. 
Thos. Lord & H. G. Parker, trustee note se- | 
cured by mortg. of real estate -----_..-- 98,450 52. Nov. 17,’81. 
IK. M. Fowle, trustee mortgage of 
Ns ae i sccm clit covet Susp meee 4,500 


METRE eae 


oe 
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; Dates of deed. 
And houses at: 0.6. ............1667 17 GO87 Ti. May Zs, Te. 


Mortgage of German Lutheran chureh__--~ 30,000 M’e’h 8, ’82. 
Ellenville Gas Light Co. bond, 500 bond — -.. 400 
Lebanon Spring R. R. Co.’s bond (rece’v. 

ae ka ee 15,000 


927,647 AG 


Clark Insulated Wire Co., 1,401 sh’s, par 


CRI a a a Ss ee wae 30,025 
Danville & Ohio B&B. i. bonds ............ . $000 
Utah & Pleasant Valley R. R.----------- 99,000 


664,672 46 
The mortgages hereinabove named have been taken in accord- 
ance with the provisions of law to protect the bank against loss by 


paper held by the bank. 


Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 
a copy of which is also given, accept the responsibility. 

Suspense account, 367,483.34, consists of thirty-seven certificates 
of deposit, which the counsel of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. 


69 Other real estate consists of the following items: 
Amount. Date of Deed. 
Deed of land.in East Boston---- 4,500 April 4th, 1881. 
e Newton ___.--.. 10,000 Nov. Sth, 1881. 
r “from A. A. Mareus — 10,000 Oct. 21, 188]. 
4 “ "Taunton Savings Bk 7,500 Deed to come. 
Real estate, Commonwealth ave- 
ONG cee eee es 137,500 M’ech 11, 1882. 
Real estate Mystic avenue-_------ 14,276 97 Feb. 20, 1878. 
Wintarenp.........--- - 2,164 91 Sept. Ist, 1851. 
m Whitney property---- 15,000 Deed in transit. 
” Wm. Bassett “. .._.... 1,200 Ocean Spray. 


July 25, 779. 


Cit Se are Dec. 6, 1881. 
Real estate, Albion, Cliftondale, : 
PUMOINNS TIS ons ie Ee 18,300 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale 
TE SA A aK cae EAA a ae 9,100 Apr. 9, 1880. 
Real estate, Hotel St. Leonard -~ 45,000 M’ch 7, 1882. 
‘ “ — Commonwealth Hotel, 50,000 Ee ae. 


335,041 88 


iatipiebtbiniiddbembdinnediihenknie i iis 
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— 
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This real estate has all been taken in accordance with the pro- 
visions of law to protect the bank against loss by paper taken by 
the bank. 

It is impossible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. 

Paper classified “Bad debts,” $3,612.84, consists of several items, 
which should be charged off. 

Paper classified “Other suspended and overdue” consists of a ore 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 

3 tion, and, as will beseen by: the reply of the board of directors, 
70 which reply is also made a part of this report, the directors 

accept the responsibility of again opening the doors of the 
bank for business. | 

Before concluding my examination of this bank I addressed a 
letter to the board of directors, of which the following is a copy: 


To the directors of the Pacific National B ank: 

GENTLEMEN: You are in session to consider the most Srapentiont 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and. its re- 
sults. Upon your action to-day must rest largely the reopening of 
the bank, or the passing of its assets into the hands of a receiver. 

You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglected your 
own personal matters and given your whole time to the affairs of 
the bank. 

To-day the question is put to you, Is the bank now solvent? Can it 
be rehabilitated and placed with the other solvent banking institu- 
tions of Boston and enter safely into the legitimate competition for a 
legitimate business and have the result crowned with success? 

You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
ereat total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I understand, in every case which has been made a matter 
of record. : 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to weigh 
fully the certainty of the liabilities and the uncertainty of assets, 
which depend upon human life, a varied market, and a healthy and 

S—1201 : 


is a copy : 
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successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and elghty- 
one thousand dollars, some sixty-eight thousand dollars of which has 
been of the renewed paper previously overdue, and now overdue for 
the second time. I must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most of which could not find a ready market at prices very con- 
siderably below the individual and aggregate values at which they 
stand in the bank’s assets. 

f must remind vou of the time and demand loan, constituting the 
ereat bulk of assets—the backbone of the bank—out of which you 

are to largely meet the habilities which vou assume of pay- 
i] ments on call, and in four, eight, and twelve months, from 
January Ist, 1882. 

| must remind you of the real est: ite depending for its disposition 
upon a variable market. 

J must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 
capital has not yet been paid in. 

[ must also eall to mind the swelling of the liabilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Fliot National Bank, 
and which did not appear upon the books of the Pacific National 
charged in the Eliot National Bank account. 

fam aware that the outstanding checks are prima facie evidence 
of the indebtedness of the bank, and I am also aware that they were 
erouped with checks recognized in all hands as bona fide indebted- 
ness of the Pacific National in a final adjustment of the unsecured 
checks held by the Pacific National against T. C. Weeks, who, other- 
wise, by this settlement, seemed powerless to contribute any thing j in 
liquidation of his debt. 

With this: review of the principal features of the bank’s assets and 


this reminder of the weak and doubtful features of the condition of 


the bank I ask your careful and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, who will, of right, discuss the result of your 


action. — : 
Very respectfully, DANIEL NEEDHAM, 
7 Nat'l Bank Examiner. 


To which the directors returned a reply, of which the following 


Boston, March 11th, 1882. 
To Daniel Needham, Esq., national bank examiner. 

Sir: Your letter of this date has been read and carefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets held by 
the bank. We have, directly or indirectly, met most of the debtors 
of this bank face to face, and have formed an opinion of the char- 
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acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed with the re- 


sponsibility we assume when we decide that the doors 6f the bank 


‘an again be opened for business and its obligations met as they 
have been arranged witha very large proportion of the creditors. — It 
has been by careful consideration that the lability ef the bank on the 
twochecks held by the Central National a three 
12 hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars whieh he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a liability hereafter to be contested in 
the courts, involving large expense and uncertain results at the best. 
In view of ail the facets in the case, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
fully equal to its liabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the bank’s doors 
for business imposes upon. us. 
In behalf of the board : 
Respectfully, LEWIS COLEMAN, Pres’t. 
DANIEL NEEDHAM, 


Examiner. 
To the Comptroller of the Currency, Washington, D. C. 
EXHIBIT 15. 
Letter, W. J. Best to Comptroller, March 14, 1882. 
WasHInaton, D. C., March 13, 1882. 
Hon. John Jay Knox, comptroller, ete. : 
Sir: Referring to our interview of yesterday, concerning the 
Pacific Nation: il Bank, I beg to submit a brief statement as to cer- 


tain assets, of the v ralue of which you desired more particular in- 
formation than had been furnished by Col. Needh: am, ni ational bank 


examiner. 
Under the head of “ other stocks and bonds and mortgages,” the 


bank holds— 


Nantasket company bonds...-.-.~-~..----~.. ..-+--~----- 126,000 
ED Ok CNY UI i aa a io cago ais ee nn 64,000 
Rena ES. Ys Bee ies OE es eee Shchats endian 99,000 


These items aggregate $228,000, and are now worth only about 
75 % of their face \ ralue ; but, as an asset, I feel justified in saying 
that they are worth par. ~The transactions through which they 
73 came into the bank are well known, and I have excellent rea- 
sons for stating that the persons who placed them in the bank 


ean be compelled and will shortly find it to their interest to take them 


out again at the cost price of $288,000. 
The bonds of the Framingham and Lowell R. R., the Danville & 
Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs K. 
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R. receiver’s certificates, together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 %, even 
in the present depressed state of all railroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 
the indebtedness of an insolvent corporation. 

The “bonds and mortgages” foot up $217,247.46, and on this large 
sum the loss will probably not exceed $1,500, which may be sustained 
on the $6,037.77 mortgage in the name of I. M. Fowle, trustee. The 
item of $22,759.17 will be offset by an equal amount in our own 
demand certificates, now held by the Home Savings Bank. This 
settlement was arranged previous to my leaving Boston last Satur- 
day. The rest of the list are amply secured, and will doubtless be 
converted into cash or first-class stocks within a few months. 

Of the “real estate” upwards of $60,000 will be exchanged for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth avenue k: inds, the Commonwealth Hotel, 
and the estate at Camden and Tremont Sts., ageregating $202,000, 
are not rated at their full market value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 
estate “amounts to $71,764.91, on which I anticipate a loss of about 
$25,000. ; : 

As to the “ notes and bills discounted,” I would say that each 
piece of paper and everything in theshape of collateral have been 
gone over several times by the directors, and that they did not 
hesitate to assume the 1 esponsibility put upon them by Col. Needham 
in the letter which he addressed them on the 11th inst. and made a 
part of his report. Thelargeamount of “ past-due” paper could at any 
moment be almost. wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,’ would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 


~J 
bh 


energetic, management Is required in dealing with this portion of 


the assets, and vou may rest assured that nothing will be left undone 
to insure the most satisfactory results. 

The “surplus fund” and “profit and loss” amount to $318,291.44, 
and this sum the directors believe ample to cover every possible Joss 


| 
| 
: 
| 
| 


“> 


Oe 6 cee tee 7 


“+> 


PETER BUTLER, RECEIVER, &¢. G1 


in. realizing upon the estate. In this opinion I fully concur and will 
do all in my power to make it good. | 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. The work already done 
entitles the directors to the confidence of the De ‘partment and the re- 
spect of every one In any way interested in the bank. Beside redue- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
str nethened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bends in the amount named have been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $13,000 in cash; now 
it has nearly $1 000,009, and the amount is steadily incre: asing. 

The surplus that is shown in the bank examiner’s report ‘of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 

against him $857,500. Notwithstanding the release, he de- 
75 clares that he can and will yet pay to the last penny, and 

there are many conservative bankers, capitalists, and mer- 
chants in Boston who believe that he will do so. 

Once before he failed, got his discharge in bankruptey, mecuned 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
rather have men say of him that he paid his debts than that he was 
worth millions. From all that I knowof him I think theré is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the bank. 

[ shall lay a copy of this letter before the directors on iny return 
to Boston, and will have them indorse it or send you a similar letter 
over their individual signatures; meantime you may treat it as fully 
authorized under the general powers conferred upon me by the. vote 
gassed at their meeting last Saturday, a certified copy of which I 
nerewith file. 

I have the honor to remain, etc., respectfully, your ob’t serv’t, 


W. J. BEST. 


Paciric NATIONAL BANK, 

Boston, March 21, 1852. 
According to our best knowledge and belief, we think ae within 
statement is correct. 

LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARCH. 
IMICATT DYER, Jr. 
M. P. SPRINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
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Nov. 18, 1881: 


ie PEED C1) BN ca ia neil ecw Sap pha al eee 1,062,540 10 
| Demana coertiientes........ 3... sag ONC MN Sues . 1,728,762 53 
— 
| 16 Banks and bankers: 

BNE i bil vin oa ies haere uae 1,815,936 36 

Howard Nat’l Bank__-_- --- dace ets 2 70,000 OO 
| DC. Savings s0nk ons. ; 90,000 OO 
| } $1,975,936 36 4 
| NO INNNN ee ka oe cows mabe ee we cnsies 685,589 61 
| , $5,452,828 60 
| March 11, 1882: 
| ubecet $0 eneee.. 6 os... 986,580 67 
| Demand certificates _ ~~ - caccouns: Seen ee 
| Banks and Hankers..._........._. 929,817 51 


Bills payable: 
‘ent. Nat’l Bank_.___--_419,701 32 


5 C. Savings Bank ------- 90,000 O00 
| 509,701 32 
ReGen oc idcsicak Te 082,899 99 
4,284,737 11 
Actual reduction in Nhabilities.._............-_- 1,168,091 49 | 
; Liabilities as above__-- .-- ERE DOES ea we ROO RE 4,284,737 11 r 
Extensions to March 11-.-.-.-.--.- 2,648,267 O00 | 
Do. likely to’ be secured before the | 
NNT UNNI i Saas a scien +o 153,783 OO 
Demand certificates carried to sus- 
pense ac. by direction of Col. 
i PHORM «nin ecken wd ee fasta 367,483 00 | 
| —- © 3,167,483 00 
PRIRMOD oes o Sa aera ia ahegeiinicttanc ida aco aie 1,117,254 11 
| Deduct rediscounts, which it is believed will be _— 
) at mi aturity Sas age aah bo sc Se ae lw el ns hse vw 0 092,899 D9 
Amount to be provided on resumption ~----~~--- $734,558 12 
(msn actiaiiy @vereeeo 52... 2... 954,259 39 
: : Ate “> 
i Surplus in cash, after paying every obligation not | 
| Balenaed OF wonteee 4... tk  .219,901 77 
i : 77 Exuipit 16. 
fi Paciric NationaAL BANK 
; 2 105 DEVONSHIRE STREET, Boston, 
i ; 7 January 2nd, 1882. 
i | We, the undersigned, creditors of the Pacific National Bank of 
4 Boston, i in consideration of the embarrassed condition of said bank Br 
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and the agreements of the other parties. hereto herein contained, do 
hereby, for ourselves and our heirs, executors, and administrators, 
respectfully covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
one-third thereof to be paid in four months from January Ist, 1882; 
one-third thereof to be paid in eight months from January Ist, 
1882 ; one-third thereof to be paid in twelve months from January 
Ist, 1582; interest on each instalment to be paid therewith at the rate 
of four per cent. per annum; the bank to have the right to anticipate 
any or all of said instalments. 

In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty-two. 


78 Exuipir i6s. 
bill of Complaint. (Filed Dec. 20, 1883.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. | 
Linus M. Pricer, vagal | 

v. 


| No. 1964. 
Lewis CoLEMAN et al. 


Sections 2, 19, 20, and 21. 


2. That at the time when said banking association was found and 


declared to be insolvent, and your orator was appointed a receiver as 


aforesaid, it was deeply and hopelessly insolvent, and had committed 
many acts of insolvency prior thereto, the whole capital stock paid in 
up to that time had been exhausted, wasted, and lost, together with 
all surplus theretofore accumulated, if any; that the indebtedness of 
said bank, as proved before your orator as receiver, was not less than 
$1,953,218.17, and there was, in addition, a large amount of indebt- 
edness which has been presented for proof, and, being in dispute, is 
not yet allowed, the same being not less than $470,176.96 ; that it is 
claimed and contended by the shareholders that the last increase of — 
the capital stock was illegal and’ void, and that those who paid for 
the new shares in that increase have a valid demand for the recovery 
of what was paid therefor to the amount of about $461,300; that this 
is denied by your orator, and the question is in dispute and as yet is 
unsettled; that your orator has proceeded to close up the affairs of 
said bank and to colleet, sell, and dispose of the assets of the same, 
but has been able thus far to realize only about $185,266.54 out of 
the same, and, according to his estimation and judgment, what re- 
mains uncollected and not disposed of will not exeeed in value 
$289,032.16; that all of the assets, when collected and disposed of, 
will not be sufficient to pay the indebtedness of the bank to its cred- 
itors, but will fall short thereof to the amount of about $1,500,000, 
as he, your orator, judges and therefore avers, and there will be 
nothing with which to pay the indebtedness to the stockholders, or 
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any part thereof; that it became necessary for the said Comptroller 
of the Curreney, and he did adjudge and order, on or about the 
twenty-seventh day of November, 1882, in pursuance of the pro- 
visions of the acts of Congress in that behalf made, that the indi- 
vidual hability of the stockholders of said association should be en- 
forced, and accordingly an assessnrent of one hundred per cent. on the 
par value of the capital stock was made and ordered to be col- 
lected, but none of the same hi as as yet been paid,and payment 
7 thereof. is resisted, and suits have been brought to recover 
them, which are now sear i that on or about the tenth 
iF ay of January, A. D. 1882, the bank made a voluntary assessment 
of its sharcholders, and called upon them to pay in an assessment of 
one hundred per cent. on the par value of the stock for the purpose 
of making good and restoring the prior capital stock which had been 
impaired and, in fact, exhausted and lost, this last assessment being 
a voluntary one, and the sum of $742,800 or thereabouts was paid in 
in cash as the, or a part of the, said voluntary assessments, but the 
rest remained unpaid -on the twenty-second day of May, A. D. 1882, 
and has never been paid to your orator since then; that the money 
collected upon said voluntary assessments was — austed and paid 
out to creditors and in expenses before said May 22, A. D. 1882; that 
the shareholders who paid the said voluntary assessment as aforesaid 
contend and claim that the same was illegal and void, and some or 
all of them contend that the sums paid thereon constitute an indebt- 
edness against the bank, which your orator, however, denies; that 
the assessments made by the order of said comptroller, if collected, 
will be insufficient to pay the indebtedness of the bank when added 
to the avails of the said assets which have come into the possession 
of your orator as receiver as aforesaid. | 
SO 19. And your orator further alleges and shows that under the 
Revised Statutes of the United States and the acts of Congress 
relating to national banks it was the duty of the said bank, when its 
capital stock became impaired by reason of losses by bad debts or 
otherwise, to pay up the deficiency in its ¢ apital stoc ‘k-or to go into 
liquidation, and by the acts of Congress and its articles of associa- 
tion the said bank had power to dissolve itself and go into liquida- 
tion at any time by the vote of its shareholders owning two-thirds 
of its stock, and it was the duty of the directors of the said bank to 
make frequent examinations into the affairs of said bank and to as- 
certain from time to time whether its capital stock had been impaired 
in any manner, and toreport the fact, if it existed, to the stock holders 
of the said bank and to the Comptroller of the Currency of the 
United States; that on or about Sept. 13, 1881, and long be fore that 
date, just how long your orator does not know the surplus : and undi- 
vided protits of the said bank then and for some time thereafter 
nominally standing upon the books. of said bank had been in fact 
exhausted, and the capital stock of the said bank had been impaired 
and in fact wholly lost through losses by had debts and by loans 
improvidently made by the officers of said bank to sundry persons, 
as hereinbefore and hereinafter more particularly shown ; that the 
said fact was either known to the said directors of the said bank 
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then in office or could have been ascertained by them by an examl-_ 
nation of the books and affairs of said bank; that a proper exami- 
nation by the said directors then in oftice would have demonstrated 
the fact that of the time paper of said bank called “ notes discounted ” 
on the books thereof, aggregating $2,4388,586.36, which stood and 
figured in the statement of said bank as oood assets, over $500,000 
thereof was utterly worthless, and another portion thereof, to the 
amount of over $500,000 more, was of uncertain and doubtful value 
and not likely to be realized in money to any great extent ; that by 
reason of the failure of said bank, its officers and directors, to 
8] keep or have kept a record of the items constituting what was 
called the “demand or temporary loans,” as styled on the 
books of the said bank, and ge on the said thirteenth day of 
September, 1881, aggregated $761,323.15, it is not possible now to 
classify and give the value of the same with accuracy , but from the 
best means of information which your orator can obtain and has he 
says that a large if not the greater portion of the said temporary loans 
was of little ralue, if not utterly worthless; that in fact the said bank 
at that time had lost its entire capital and was then insolvent, and 
this fact would have appeared to be so to the directors after a proper 
examination of the condition of the said bank and its assets; that it 
then became and at all times was the duty of said directors then in 
office to ascertain said facts (if they did not actu: ily know the same) 
[and] to report the same tothe said comptroller and to the stockholders 
of the said bank for their appropriate action thereon ; but the said di- 
rectors then in office neglected and failed to make such report, or to 
make the proper examinations if they did not actually know the 
said facts and report the result of the same, or in any manner to 
bring such facts to the knowledge of said comptroller or of the said 
stockholders, and they willfully and negligently allowed said bank 
to continue its business after said losses occurred and to incur other 
and greater losses thereafter; that they made no effort whatsoever 
to restore the said capital stock or to procure the impairment thereof 
to be made good; that, instead of doing so, they proceeded on the 
said thirteenth day of September to vote that said ¢: pital stock be 
increased from $500,000 to $1,000,000, allowing the stockholders to 
take the new stock under said increase at par, and said old stock- 
holders did take the said new stock under said increase to the extent 
of $461,300, and the rest of said increase of stock was subsequently 
cancelled and not taken; that if the said facts had been communi- 
‘ated to the stockholders or to the said Comptroller of the Currency 
such increase of the capital stock would not have been made or 
sanctioned, and the said impairment of capital before said increase 
of stock was made would have been made good or said bank would 
have gone then in liquidation and further losses prevented ; but by 
reason of the negligence and wrongful conduct of the said di- 
rectors and. their inattention to their duty aforesaid the said 
82 — increase of capital stock was made and the money paid in as 
aforesaid upon the new stock issued, the said bank was allowed 
to continue in business after such losses as aforesaid had occurred 
and the capital stock was lost and under the management of the 
9—1201 
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same officers, without any supervision, control, or directions on the 
part of said directors whatsoever, and further losses by bad debts, 
misapplication of funds, and other improvident, wasteful, and crimi- 
nal acts committed by some of the officers of the said bank were 
incurred. 

20. And your orator further alleges and shows that, independ- 
ently of the said acts of Congress relating to national banks, the 
directors of said bank were trustees for the said bank and for its 
stockholders and ereditors, and were bound to attend to the inter- 
ests of said bank and of its stockholders and creditors faithfully, 
diligently, and prudently, and that it was the duty of said direct- 
ors, by virtue of their position as trustees, to ascertain from time to 
time, by diligent inquiry into the affairs of said bank, whether said 
bank had sustained any losses, or whether its capital stock was im- 
paired, and to make known such facts and the general condition of 
the said bank and the methods of its management to the stock- 
holders of said bank, which duties thesaid directors wholly neglected 
and failed to perform ; that,on the contrary thereof, the said direct- 
ors, intrusted the management of the business of the said bank 
almost entirely to the said Benyon and the eashier, and failed utterly 
to examine Into and serutinize their conduct and to exercise such 
scrutiny and control as their duty required in the premises; that 
said directors, as your orator is informed, pretend and claim that 
they acted in good faith, and believed in the honesty, integrity, and 
business capacity of said Benyon, and on that account made no ex- 
amination themselves into the business of oras to the standing or 
condition of said bank at any time; but your orator charges that 
they were wanting in common prudence and were guilty of gross 
neglect in this particular; that said Benyon was in fact untrust- 
worthy, and said directors by the exercise of proper diligence and 
the ordinary sagacity which they possessed could and would have 
discovered the same; that they were repeatedly and ineffectually 

. warned against him and informed of hisillegal and improper 

83 conduct in the management. of the bank and failed to heed 
the samme; that they suffered him to loan the funds and 
moneys of the bank and to keep a record of the same in the forrn of a 
eall or demand loan account, and said directors never looked into 


or scrutinized the same, and that this said account soon absorbed. 


and contained a large portion of the loans of the bank ; that espe- 
cially when it was proposed to increase the capital stock of said bank 
to $1,000,000, on or about Sept. 15, 1881, it was the duty of said 
directors to examine into the condition of the same and ascertain 
how it then stood ; that instead of doing so they took the statements 
of said Benyon ; that he falsely pretended that the bank was doing 
a profitable business, and he desired to enlarge it, whereas in truth 
and infact his object wasto obtain more money with which to relieve 
the bank from its present embarrassments ; that, in fact, the capital 
stock which had been paid in prior to that time had been substan- 
tially all lost; that this fact was well known, at least to said Benyon, 
or he had reason to so believe, and that the directors either knew or 
might have known it if full and proper examinations, such as was 


¢> 


, PETER BUTLER, RECEIVER, &¢. 67 


required, had been made into the affairs of said bank ; that, not- 
withstanding this, the said directors, on Sept. 13, 1881, voted said | 
Increase of capital stock, the old stockholders hi: aving the right to | 
take up the new stock at par; that the actual condition of the bank 
was misstated to or concealed from the stockholders and the C om p- 
troller of the Currency, and that thereby the stockholders were in- 
duced to take up the new. stock at par and to pay into the bank 
money for the same to the amount of $461,300, and that the said 
a: increase of capital stock was accordingly authorized by the said 
| comptroller; that the new stock was-taken: up to the amount of 
4,615 shares, and the balance of the increase not being taken up, it 
was voted to cancel the same, and this was done, m: aking the capital 
stock $961,300; that the bank, after obtaining the said sum of 
$461 500 for sald new stock, continued in business till Nov. 18,1881, 
when it failed; that at the time of the failure the capital of the 
bank had all been lost. Your orator charges that by reason of the 
misconduct of the said directors and their failure to discharge the 
duties imposed upon them (as hereinbefore and as hereinafter set 
forth) the stockholders of said bank lost not only their original 
stock as taken, but also all the moneys paid in on the two 
S4 several increases of the capital stock of said bank and the 
voluntary assessment made as aforesaid and as hereinafter 
set forth, and are now rendered liable to pay another assessment of 
the same amount as made by the comptroller as aforesaid, in order 

| to meet the habilities of said bank to its creditors. 
oie 21. Your orator further alleges and shows that the said bank, 
When it suspended or failed in November, 1881, was deeply and 
hopelessly insolvent; that if a full and accurate investigation of its 
condition and affairs had been made, with a reasonable and proper 
estimate of the value of its property, it would manifestly so have 
appeared ; that one Wilham J. Best hs ud at that time large amounts 
of deposits in said bank, as had certain corporations and concerns 
with which he was connected and in which he had a large interest; 
that certain of the said directors who were in office at that time and 
who knew most of the condition and affairs of said bank were sit- 
uated in like manner; that said Best and the said directors were 
largely interested in having said bank resume business and not go 
into liquidation, to the end that the large amount of money so de- 
posited er on deposit, as aforesaid, might be drawn, in whole or in 
part, without the long delay which would oceur in the event of the 
bank being closed up by a receiver; that besides this the directors 
<> had been accused and threatened with suits for neglect and malad- 
ministration in the previous discharge of their duties in that capacity, 
and it was supposed and believed that they would be relieved from 
such a charge and from suits based thereon if the bank resumed and 
continued business for a while only, although it might ultimately be 
forced into liquidation ; that accordingly said Best set himself about 
the work of endeavoring to get the bank : apparently into a condition 
and to obtain the consent of the said comptroller for said bank to 
resume business; that said Best was an incompetent and unfit man 
for the business Intrusted to him; that he and said directors, who 
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were interested as aforesaid, proceeded to examine Into the affairs of 


said bank and to endeavor to arrange its affairs with a view of re- 
sumption; that by their persistent eifurts and endeavors they suc- 
ceeded, through inflated and unwarrantable estimates put upon the 
values of the property of the said bank, in convincing a greater part 
of the stockholders of the same; that by the aid of the volun- 
85 tary assessments, made as hereinbefore stated, and the money 
realized thereon, when paid, the impaired or lost capital 


said bank would be restored, and the bank be put in a fit condition — 


to resume business, and accordingly the said assessment was made, 
and a greater part of the said stockholders paid into the bank the 


amount of same to the extent hereinbefore stated, relying upon 


the representations and reports of the said Best; that the said 
Best and a portion of the said directors then proceeded, by urgent 
statements and representations, to induce the said comptroller to 
assent to the proposed resumption, and that the affairs and assets 
of the said bank, which had been put in charge of a bank examiner, 
Daniel Needham, upon the said suspension, might be again placed 
in their hands; that they succeeded, by means of representations 
as to the condition of the bank and the value of its assets, by a 
change of president and the adding of two new directors to the 
board in place of those who had resiened, i in obtaining the consent 
of the said comptroller that a resumption might be attempted and 
tried and the assets and affairs of the bank be again put into the 
hands of the said directors, and this was accordingly done on or 
about the eighteenth day of March, 1882. But your orator alleges 

aud charges that said bank was then hopelessly insolvent in fact, 
and that the condition of the same was such as not to warrant re- 
sumption, but to require said bank to be closed up in liquidation ; 
that said comptroller was deceived by said representations and state- 
ments, and induced thereby to grant said leave, when such leave 
would not have been granted if statements and represent. tions had 
been made according to the actual state of the facts and upon care- 
ful and correct estimates of values; that the said directors im- 
properly intrusted the examination of the condition of the bank 
and the valuation of its assets to the said Best, and relied upon in- 
lated and overdrawn statements and reports made by him of the 
result; that he sueceeded in misleading and deceiving many of 
the said directors then in office, the said Needham, and the said 
comptroller, as your orator is informed and _ believes and there- 
fore charges; that the condition of the said bank and the value 
of its assets and the amount of its liabilities was represented 
to the stockholders and the directors and the said Need- 

86 ham and the said comptroller to be as stated in the 
reports and communications, which are hereto annexed 

in copy marked “Exhibit D;” that while your orator is in- 
formed and believes that some, and perhaps most, of the directors 
then in office honestly believed in the truth and candor of said 
statements and reports, and that they were misled and deceived 
by said Best, and were induced to rely upon the examinations made 
by others, without examining and judging for themselves, certain it 
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is that the said statements and representations made as aforesaid were 
not warranted by the facets; that the directors, in order to make the 
bank appear to be solvent and able to resume bus siness, adopted val- 
uations, made by said Best.and others, very much in excess of the 
known real or probable value; that there was some property the 
value of which was raised or marked up beyond the value as it ap- 
peared on the books of the bank, and higher than the facts would 
warrant ; that there was a list of assets deemed and represented in 
a said statements and representations to be doubtful or bad, and, in 
order to make good a deficiency which would exist in case $150,000 | 
could not be realized out of them, the directors voted and agreed to ! 
cuarantee that that amount should and would be realized out of them, 
and this was made in the proposition communicated to the said comp- 
troller, a condition of the resumption, and on which said leave was 
granted; that a bond to that effect, to be given thesaid bank, was prom- 
ised by said directors, but the same was never perfected and given, so 
as tobe of any validity or value, as said directors now assert and claim, 
and said guaranty was never complied with; that in truth and in 
fact the said bank gave, and said. directors took, security for and 
against said guaranty or bonds, the said security being in the shape 
of real estate of the bank, or to which it was entitled, and which was 
conveyed, as is now alleged and claimed by said directors, to said 
Best in trust for them and for said purpose; that the fact of said se- 
curity being given was not communicated to or known tp said comp- 
troller before said leave was given as aforesaid ; that said directors 
were permitted to attempt a resumption and make a trial of the same 
upon their urgent request and on the strength of their representa- 
tions, and which did not prove to be and were not in fact well founded ; 
that they asked leave and desired to take the responsibility of the 
same, and were permitted by said comptroller to do so; that 
$7 at the same time said Needham warned them on the subject, 
and brought to their attention certain facts which, to prudent 
and wise men anxious only to do theirduty without regard to theirown 
private interests, would have shown the utter hopelessness and futility 
of the attempt at resumption ; that they were warned and well knew 
that the bank had lost by said Weeks and bya settlement Just made 
with him about $882,500; that the stock and bonds of the Nantas- 
ket company held among the assets of the bank and valued in said 
estimates at about $184,000 were not worth anything like that sum, 
and were not salable in the market; that the real estate held by the 
bank was greatly overvalued and not salable in the market; that 
<> the assets were very uncertain; that there was an enormous amount 
of liabilities which had been recognized as valid and must be met, 
while included among the assets there was overdue paper aggregat- 
ing $780,000, sixty-eight thousand dollars of which at least was a 
renewal of paper previously overdue and then overdue for tle second 
time; that $600,000, embraced in what was called “other stocks, 
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bonds, and mortgages,” was such that it could not find a ready market, 
at least at any such prices as they were estimated insaid statements 
and accounts, and they were in fact of comparatively small value ; 
that the debts due the bank and estimated doubtful, and for w hich 
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said guarantee or bond was proposed to be given, were In fact worth- 
less substantially ; thatthe time and demand loans, constituting the 
main bulk of the assets of the bank and out of which the Habilities 
of the bank must be met, if at all, were of far less value than was es- 
timated and were uncertain; that the real estate included in said 
estimates depended upon a variable and uncertain market; that some 
$304,000 of the amount of said voluntary assessment had not then 
been paid in, and the validity of the same with the issue of said last 
new stock was doubted and contested by some of the stockholders ; 
that the liability of the said bank had been Just swelled by the 
addition of $325,000, which said sum had been just recognized 
as due the Central National Bank on checks held by it, and 
which indebtedness did not appear on the books of the said 
Pacific National Bank; that, notwithstanding these considerations 
were brought home to the knowledge of the directors, the said 
directors took the responsibility and proceeded to open the 

S8 doors of said bank and resumed business; that said directors, 
_ in doing so, were improvident, unwise, neglectful of duty, 

and violated the trusts Imposed upon them; that, however sincere 
and honest many or most of the directors might have been in doing 
so (us they claim they were in fact), and however hopeful of success 
they may have been at the outset, it Was soon demonstrated to them 
that the bank could not go on and do business successfully; that 
they found out and well knew this was so within two weeks, or at 
least a month, after their attempted resumption, and were then, at 
Jeast, bound to stop and have said bank go into liquidation; that 
sundry suits were brought against them by several creditors, whom 
they would not and could not pay, and the property of the bank 
was attached on the writs, and, bonds being given to dissolve said at- 
tachments, said directors conveyed property of the bank to the value 
of about $100,000 to secure and indemnify the sureties on said bonds, 
thus tying the same up and depriving the bank of its use, and 
securing some creditors as an unlawful preference, when the bank 
was sure to fail and go into liquidation in the end; that the bank 
failed to secure again the confidence of the business community, as 
might reasonably have been apprehended at the outset; that they 
found that they could do, and did, in fact, do, very little business in 
banking, the bank being compelled to have rediscounted at other 
banks all paper discounted by it in order to put it in funds with 
which to meet its present liabilities; that instead of stopping and 
going into liquidation, as it was bound to do upon these facts appear- 
ing, the said directors proceeded to collect in all they could of the 
said voluntary assessments unpaid at the said time of resumption 
until the whole amount had been paid, except about $215,500, con- 
cealing the said facts from said stockholders until said payments 
were made; that between the said time of resumption and the time 
when said receiver was appointed the said bank paid out in ex- 
penses and to creditors substantially all of its available assets, in- 
cluding all the moneys collected on said assessment since it was 
made, without increasing the assets of the bank in any respect, or 
earning or making any considerable amount of money by new busi- 
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ness; that a considerable amount of the indebtedness of the bank as 
it stood at the time of resumption (just how much your orator 
89) is now unable to state more fully) was paid in full, thus pre- 
ferring such creditors over others when the bank had com- 
mitted acts of insolvency and was then insolvent, and which was in 
violation of law; that the said bank, during that time, did not keep 
or-have the amount of reserve required ‘by law, and violated the 
law in that respect also. | 
Your orator charges that said directors then in office were guilty 
of gross negligence and a violation of duty in that they did not ascer- 
tain and communicate tlie facts to the creditors and the stockholders 
of the said bank and put the bank into liquidation; in that they 
undertook to resume business as aforesaid at all, and when they had 
resumed ; in that they did not stop business when it was first fully dis- 
covered that the bank was still insolvent and could not succeed in its 
attempted resumption, and go into liquidation, or make the facts 
known to said a instead of going on and using up and 
wasting all of the available assets of the bank with the results here- 
inbefore set t forth more fully; that their conduct in this respect 
‘aused great loss to the stockholders and some of the creditors of 
said bank, for which said directors then in office are responsible, 
and of which your orator prays an account may be taken under the 
direction of this court. 


90 And on the twenty-eighth day of October the following 
amendment of agreed facts i is filed: 


Amendment of Agreed Statement. (Filed Oct. 28, 1884.) 


It is agreed that the agreed statement of facts may be amended 
by adding the following, to wit: 

The sum of $648,700 only had been paid on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that date and before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Plaintiff and the others who promised to take and pay for shares 
in the $1,000,000 increase were thereupon entered in and thereafter 
appeared on said stock ledger inthe manner as appears by the copy 
from the ledger in Morrison’s case annexed, marked “ Exhibit 17,” 
for the number of shares paid for by them on said increase, and so 
stood on said stock ledger May 20, 1882, when the receiver was ap- 
pointed. 

Circulars, copies of which are annexed, marked respectively [ix- 
hibits 18, 19, 20, were issued and sent—Exhibit 18 to the depositors, 
Exhibit 19 to those who had not then paid the voluntary assessment 
aforesaid, and Exhibit 20 to creditors of the bank: Said exhibits 
are to be subject to all legal objections. 

Said Morrison had no actual knowledge that the twenty-five shares 
charged to him on the stock ledger Oct. 1, 1881, were ever entered 
upon 1 the stock ledger; he never was consulted about it, and he gave 
no expressed authority therefor. Said twenty-five shares are the 
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same as those for which a certificate was given to him dated Oct. 1, 
1881, marked * Exhibit 6.” 
A. A. RANNEY, 
bor Defendant. 
A 28 GOULD, 
For Plaintiff. 
9] Exurpir 17. 
oe 


Transcript of Account of Chas. FE. Morrison on Stock Ledger of Pacific 
National Bank, Boston. 


Chas. E. Morrison, Swampscott, Mass. 


IS8l. | eee 1877 | 
March 26 | To 25 shares___---| 25 | 2,500} Nov. 1) By 25 shares___--_.| 25 | 2,500 
| | | 1880 
Na IS Fee ek aaa | 25°} 2,500 
1881. 
Oct 1; By 25 wee | 25 2,500 
| 


Exnipit 18. 


THe Paciric NATIONAL BANK, 
Boston, March 16, 1882. 
To our depositors : 
By vote of the directors and the approval of. the Comptroller of : 
the Currency the bank will reopen for businesson Saturday, the 18th. 
Every effort has been made to put the bank again into a sound and 
solvent condition, and the stockholders have been called upon to pay 
an assessment of 100 per cent. on their stock, thus making the de- 
positors’ balances secure and available. The bank will be run on 
strict business principles and in the interest of its customers and 
stockholders, and, while thanking you for past favors, we solicit your 
confidence and support for the future. 
LEWIS COLEMAN, President. 
Kk. C. WHITNEY, Cashier. 


92 Exuipit 19. 
Qoro 
(25970. ) 


Lewis Coleman, president. E. C. Whitney, cashier. 


Toe Pactric Nationan BANK, 
Boston, April 21, 1882. 


No. 105 Devonshire St., directly opposite post office. 


? . 


In December last a notice was received from the Comptroller of 
the Currency, of which the following is a copy: 


<> 
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TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W asHinaton, Dec. 16, 1881. 
To the Pacific National Bank of Boston, Massachusetts : 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thous and 
three hundred ($961,¢ 300). dollars, having been lost, notice is hereby 
given to said bank, under the provisions of section 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders, pro rata, for the amount of capital stock held by each, 
and that, if such deficiency shall not be paid and said bank shall 
refuse to go into liquidation, as provided by ri for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the ance eatin according to 
the provisions of section 5234 of the Rev ised Statutes of the United 
States. 

In testimony whereof I have feeveto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Colum- 
bia, this sixteenth day of Dee ember - D. 1881. 

[SEAL. ] JNO. JAY KNOX, 
Comptroller of the Currency. 


In pursuance of the foregoing notice the following vote was passed 
st the annual meeting of the stockholders held Jan. 10, 1882: 

Voted, In accordance with the notice of the Comptroller of the 

Currency, dated Dec. 16,1851, there be, and hereby is, laid an 
95 assessment of 100 percent. upon the shareholders of the Pacific 

National Bank of Boston, Mass., pro rata, for the amount of 
capital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessrnent and collect the same forthwith. . 

More than three months having elapsed since you were notified of 
said assessment, and the same not having been paid, you are hereby 
notified that unless said assessment shall be paid on or before April 
28, 1882, notice of the sale of your stock at public auction will be 
published in a newspaper of the city of Boston and posted in the 
office of this bank, and your stock will be sold according to law on 
Wednesday, the thirty- first (31) day of May, 1882. 

E. © WHITNE Y, Cashier. 
Exutipir 20. 
Lewis Coleman, president. 
Pactric NATIONAL BANK, 
105 DEVONSHIRE STREET, 
Boston, Jan. 2, 1882. 

A meeting of the directors of the Pacific National Bank was held 

at their rooms this day, when the following votes were adoptea 


unanimously: 
10—1201 
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“Voted, That in the opinion of said directors an assessment of 
100 per cent. upon the stock of said association will place it upon 
a sound financial basis, provided depositors and creditors shall agree 
to a reasonable extension of time for the payment of their several 
claims. 

“ Voted, That depositors and euboes be requested to sign the 
following agreement, and return the same to the bank on or before 
the 10th inst.” | 


The agreement (Exhibit 16) referred to in the last vote is herewith i, 
enclosed. It is very important that you sign and return it to me as ) 
soon as possible. The assets of the bank “consist almost wholly of 
discounted paper, which cannot be realized upon immediately with- 
out great sacrifice. It woul |, therefore, be unwise to attempt to re- ) 
sume at an early day unless the creditors generally agree to the 


extension now asked. Waiting your reply, 
Respectfully, &e., LEWIS COLEMAN, Pres'’t. : 
94 The following addition to the agreed statement of facts is 


agreed to by the parties: 


a we 


Addition to General Agreed Statement of Facts. 


‘Phe following facts are agreed to be true, subject, however, to all 
legal objections. 

All those who subscribed to the $500,000 increase, voted by the 
directors September 15, 1881, did not pay the assessment upon any 
increased capital. The assessment was paid, however, by a large 
majority of them in number and amount. 

The last payment upon the voluntary assessment was made May 
18, 1882. This payment was one of § $4,000, and was made by the 
Ipswich Savings Bank. 

When the bank suspended, November 18, 1881, William J. Best, 
as trustee, was a creditor of the bank to the amount of $5,114.95 
and wus preside nt of a corporation which was a creditor of the bank 
to the amount of $251,907.50. 


A. A. RANNEY, 
Att'y for L. M. Price, Ree’. 
BENJAMIN N. JOHNSON, 


lor Complainants. 


And thereupon publication of the testimony is had, and this cause 
is set down for hearing and fully heard by the court, the Honorable < 
Le Baron B. Colt sitting. On the fourteenth day of March, A. D. t 
1885, the opinion of the court is given and the following decree is 
entered : 
Final Decree. March 14, 1885. 
It is now, to wit, March 14, 1885, ordered, adjudged, and decreed 


by the court that the bill of complaint i in this cause be, and the same 
is hereby, dismissed, with costs for the defendant tuxed at 


Irom this decree the complainant in open court claims an appeal 


be 
d 
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to the Supreme Court of the United States, and gives good and suffi- 
cient security that he will prosecute his appeal to effect and answer 
all damages and costs if he faiis to make his appe: al good, and said 
appeal is allowed. 


A true record. 
JOHN G. STETSON, Clerk. 


95 Kvidence for Complainant, taken Pursuant to the Siaty-seventh Rule 
of the Supreme Court of the United States, in Equity,as amended, 
before me, John G. Stetson, Examiner. 


Present: A. P. Gould, Esq. and Bonianin N. Johnson, Esq., of 
counsel for complainant; A: A. Ranney, Esq., of counsel for de- 
fendant : 


Deposition of Charles Ek. Morrison. 
) ; Boston, Oct. 15, 1884. 
Direct examination _ A. P. Gounp, Esq., of counsel for 
; complainant: 
/ Int. 1. Please state your name, residence, and occupation, and if 
, you are the complainant in this suit. : 
» Ans. Charles E. Morrison; Boston, Mass.; merchant; [ am. 
/ Int. 2. State if you were a stockholder in the Pacific National 
Bank, Sept. 15, 1881, and how many shares you then owned. 
iT Ans. I was the owner of twenty-five shares. 
at Int. 3. State whether you received notice of the vote of the di- 
rectors, passed Sept. 15, 1881, increasing the capital stock of said 
bank te one million dollars: and, if so, what reply to it did you 
make? 

Ans. I did receive such a notice, and I subscribed for twenty-five 
shares more of stock. 

Int. 4. Did you pay that subscription ; and, if so, to whom ‘and 
when ? 
| Ans. I paid that subseription to the Pacific National Bank, Oet. 
{ 4, 1881, to the cashier, and received a receipt for it. 

Int 5. Did you then know that the full amount of the increase 
to one million dollars had not been taken, either subscribed or paid 

in? 
96 Ans. I did not know it. 
Int. 6. Did you receive a certificate for the twenty-five 
shares which you subscribed for; and, if so, when ? 
: Ans. I did receive a certificate about Nov. 1, 1881. 
iz Int. 7. When you subseribed for those shares. of stock, or when 
you paid for them, did you know that said bank was insolvent? 

Ans. I did not know that it was insolvent. 

Int. 8. What, if any, knowledge or information had you respecting 
the solvency of the bank at that time, and did you know what the 
stock was then selling for in the market; and, if so, what was it? 

Ans. | had such knowledge as the officers of the bank would give, 
that the bank was sound and solvent, stock selling, I think, at 112. 

Int. 9. At what time was the stock selling at 112? 
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Ans. Just previous to the vote of the increase of the capital, Sept. 
15, 1881. 

Int. 10. Do you know what it was selling for Oct. 4, 1881, or 
about that time ? 

Ans. I think at about 108. 

Int. 11. When did you first learn that the directors had passed a 
vote attempting to reduce the capital stock from one million dollars 
(1,000,600) to nine hundred and sixty-one thousand three hundred 
dollars (961,500) ? 

Ans. Jan. 10, 1882. 

Int. 12. When did you first learn that the € ‘om ptroller of the Cur- 
rency had sent his certificate to the bank stating that the capita! 
stock of it was $961,300? : 

Ans. Jan. 10, 1882. 

Int. 18. When did you first learn that the inercase of capital to 
one million was not all subscribed and paid in? | 

Ans. I learned that for a fact on the 10th of January, 1882; | 


had heard it ramored just previous to that that the additional five 


handred thousand dollars had not all been subscribed for. 
Int. 14. Did you in any manner give your consent to the attempted 
reduction of the capital from one million dollars to $961,500? 
Ans. I did not ever give my consent. 
97 Int. 15. Was your consent ever asked, or were you ever 
consulted about it by the directors, or any of them ? 


Ans. My consent was never asked. I[ never was consulted about. 


it. 

Int. 16. Did you know, Oct. 14,1881, when yeu paid for your 
new shares, that the full amount of the increase of the capital to 
$1,000,000 which had been voted by the directors Sept. 13, 1581, 
had not been subscribed or paid in? 

Ans. I did not know that it had not been paid in and I did not 
know that it had not been subscribed for. 

Int. 17. Were you present at the annual meeting. of the stock- 
holders of the bank, Jan. 10, 1882? 

Ans. I was present. 


Int. 18. Did you hear the report of Daniel Needham, bank ex-— 


aminer, then in possesion of the bank, read by him to said m eeting ? 

Ans. I heard the last part of the report; I was not there in season 
to hear the first part of 1t. | 3 

Int. 19. Did any particular portion of it arrest your attention 
specially ; and, if so, what? 

Ans. A particular portion of it did arrest my attention. After 
summing up his report, he said that there were two ways out of this 
difficulty: one was to have a receiver appointed, in which case there 
would be an assessment levied of a hundred per centum, and the 
other course was to pay a voluntary assessment of a hundred per 
centum and nurse along the assets of the bank, thereby making : 
ereater saving to the stockholders than by having a receiver ap- 
pointed ; that was the meaning of it. 


Int. 20. What did you understand from Needham’s statements in 
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that report with respect to your further liability if you consented 
to make a voluntary payment of one hundred per centum ? 

Ans. I understood that there would be no further liability if I 
paid my asssessment of one hundred per centum voluntarily. 

Int. 21. State whether Needham personally said anything to you 
upon that subject; and, if so, what? 

Ans. Not at the stockholders’ meeting of Jan. 10, 1882, but he 

did have a conversation with me subsequently to that time, 
9S between Jan. 15 and Feb. 1, 1882. The substance of what he 

said to me was that, if I paid this hundred per cent. which 
had been ordered by the comptroller, I would be relieved from any 
further bongs: | 

Int. 22. To what order of the comptroller do you refer? And if 
you ever he ard it read state when and where. 

Ans. The comptroller’s order of Dee, 16, 1881; I heard it read at 
the stockholders’ meeting, Jan. 10, 1882. | 

Int. 23. Please state whether you were induced to believe that if 
you consented to pay a voluntary assessment of one bundred per 
cent. you would be relieved from any further liability as a stock- 
holder for the debts of the bank by what you heard read at the 
stockholders’ meeting of Jan. 10, 1882, by Needham, and by the read- 
ing of the notice of the comptroller, dated Dec. 16, 1881. 

Ans. Yes, sir; I was so induced to believe, very strongly so, on the 
order of the comptroller. 

Int. 24. Did you consent to a voluntary assessment at that meet- 
ing; and, if so, did you pay such assessment, and when ? 

Ans. I did consent to a voluntary assessment and I did pay it 
Ieb. 18; 1882. | | 

Int. 25. How much did you pay on that day, and to whom? 

Ans. I paid $5,000 to Lewis Coleman, president of the bank. 

Int. 26. Was there any understanding between you and Coleman 
at that time as to what use the money you thus paid should be put 
to; 1f so, what was it? 

Ans. Previous to that day I hada talk with Mr. Coleman, that 
the assessments were going to pay the debts of the bank, or to that 
effect. When I gave my check to Mr. Coleman I think he turned 
it over to Mr. Needham. | said, in my way, “Gentlemen, what are 
you going to do with this money—pay the debts of the bank?” 
They said yes, as far as they could. And I also had a written agree- 
ment with Mr. Coleman that, except the bank opened to do a busi- 
ness, that money snould be returned to me. Mr. Needham replied 
that that money then was just as safe as in the Treasury Depart- 
ment at Washington. | 


99 Cross-examination by A: A. Ranney, Esq., of counsel for 
| defendant. 

Cross-int. 27. What did you say your business is? 

Ans. I am a merchant, a tenant of the Quincy Market for the 
past thirty years—fruit, produce, ete. 

Cross-int. 28. Were you one of the original subscribers to the stock 
of the Pacific National Bank? 
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Ans. I was. 

Cross-int. 29. Had you known Mr. Benyon, the president of that 
bank, for some time before that; if so, for how long ? 

Ans. I had no acquaintance with Mr. Benyon. 

Cross-int. 830. When did you first know or hear of the proposed 
increase of stock in September, 1881? 

Ans. I heard of it in September, 1881. 

Cross-int. 81. How did you hear of it first? 

Ans. I re ce eigue a notice from the directors. 

Cross-int. 32.. How soon after that did you go to the bank ? 

Ans. The fourth day of October. 

Cross-int. 33. Did you take the notice with you which you had 
received ? 

Ans. No, sir; I don’t think I took my notice with me when I 
went-to the bank, Oct. 4. 

Cross-int. 34. When you went to the bank and paid for your new 
stock, whom did you meet and transact your business with ? 

Ans. I think with the cashier, Pettengill. No doubt, Mr. Ben- 
yon was there; L now remember he was, because | spoke with him. 
The busine ss Was necessarily done with the cashier. | 

Cross-int. Did you subscribe any paper at that time for the 
new stock, or - did you simply pay the money and take a receipt? 

Ans. I paid my money and took a receipt for it, Oct. 4, 1881. I 
subscribed no subscription on that day; it was subscribed previously. 

Cross-int. 36. Do you say that after getting your notice you had 
subscribed a subscription paper before you paid the money ? 

Ans. After I received my notice I subscribed a subscription paper, 
previous to my paying the money ; that is my recollection. 

Cross-int. 87. Are you certain of it? 
100 Ans. From my manner of doing business I feel certain 
that when I received notice of the increase of stock I filled out 
the notice and returned it to the bank that I would take my addt- 
tional twenty-five sheres of stock under this vote of the directors 
made Sept. 13, 1881; I feel quite certain of it, scarcely a doubt in 
my mind about it. 

Cross-int. 38. When you paid your assessment, Oct. 4, 1884, do 
you remember the conversation you had with the cashier ? 

Ans. No, sir. | 

Cross-int. 89. When did you first learn of the failure of the bank, 
Nov. 18,1881 ? 

Ans. I learned it on tne day of the failure. 

Cross-int. 40. Did you go to the bank to make any inquiries 
about it? 

Ans. Not to the Pacific Bank. 

Cross-int. 41. When did you first learn that it was proposed or 
thought possible that the bank could be reorganized or resuscitated 
so as to resume business ? 

Ans. Very soon after the failure. 

Cross-int. 42. When did you first learn that the whole amount of 
the increase of the capital stock had not been taken up or paid for? 

Ans. At the stockholders’ meeting, Jan. 10, 1882. 


nie 
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Cross-int. 43. If I understand you, the subseription paper as vou 
call it for the new stock, and the one which you signed, was simply 
the notice of the inerease to which you have before referred, and 
written on the same notice was your agreement that you would take 
the stock, which you returned. 

Ans. Yes, sir; that I would take the stock under that vote passed 
Sept. 138, 1881. 

Cross-int. 44. Can you now recall so that you would be able to 
swear to it the word or words yuu wrote at the bottom of that notice 
which you returned ? | 

Ans. No, sir; not the exact mugnage I can tell the purport of 
itand the agreement. | | 

Cross-int. 45. When you were asked whether you did return the 

notice with your agreement that you would take the stock 
101. ~— written on it, you said that from your manner of boing busi- 

ness you presumed you did return it. Do you in stating the 
purport of what you wrote at the bottom of the notice judge of “that 
also by your mode of doing business ? 

Ans. I would for that transaction. Stock selling at 110 to 112 
I would not have to hesitate long as to whether “I would take it 


or not. 


Cross-int. 46. Did you ever do any of that kind of business be- 
fore? 

Ans. Yes, sir; I have sent my notices to banks or notified them 
that I would take increase of capital offered me. 

Cross-int. 47. Do you know whether in other cases you sent your 
notices or whether you notified them otherwise ? 

Ans. I think I notified them with the notice; I might have car- 
ried 1t myself. 

Cross-int. 48. Before the stockholders’ meeting of Jan. 10, 1882, 
of which you before testified, had you done anything to acqué aint 
yourself with the conditien and prospects of the bank ? 

Ans. I think I had made some inquiries about the condition of 
things. 

Cross-int. 49. Of whom, when, and where ? 

Ans. Some of Mr. Needham, some of Capt. Watts, and I presume 
of some other parties; Mr. Needham at the bank, Mr. Watts whenever 
I would happen to meet him socially ; between Noy. 18, 1881, and 
Jan. 10, 1882. , 

Cross-int. 50. How soon after the bank failed on Nov. 18, 1881, 
was it that you first made inquiry about the condition of the bank ? 
Fix it as near as you can. 

Ans. I cannot give you any date other than between Nov. 18 and 
Jan. 10. | 

Cross-int. 51. Can you give the conversation you had with either 
or all the gentlemen you have named relating to the subject in- 
quired of ? 

Ans. I cannot give precise conversations at those times: it would 
be a general one as to the condition of the bank except that Mr. 
Needham was very strong and very sanguine. 

Cross-int. 52. Very strong and very sanguine about what? 
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102 Ans. That the bank eould be fixed up again. 


Cross-int. 55. Will you now state, as nearly as you can in 
words or substance, the exact conversation you had with Mr. Need- 
ham at that time—what he said and what you said ? 

Ans. | can’t state much conversation which oceurred with Mr. 
Needham previous to Jan. 10, 1882. My strong talk with Mr. 
Needham was between Jan. 10, 1882, and the payment of the assess- 
ment. | 

Cross-int. 54. You have just dropped the remark that Mr. Ranney 
was after an object. What object did you think Mr. Ranney had 
in mind? What was his object 6r point ? 


(Objected to as impertinent, having no reference to anything in 
the deposition.) — 


ae 

Ans. That I might be mixed up in dates. _ | 
Cross-int. 55. Now again will you state, as near as you can, the : 
conversation you had with Mr. Needham between Nov. 18, 1881, rs 
and Jan. 10, 1882? | f y 
Ans. That he was preparing a statement to be made to the stock- my 


holders, that he would give as soon as completed or at the annual 
meeting. I had a conversation with Mr. Needham as to what was 
the capital of the bank—-that was on the day on which he made a 
statement to the directors. He treated the capital of the bank as : 
$1,000,000. [ asked him how he could treat the capital of the i 
Pacific Bank as a million dollars. He said because that was the S 
capital of the bank. ) 

Cross-int. 56. Have you stated all the conversation you had with 7 
Mr. Needham at that time? 

Ans. No, sir. 

Cross-int. 57. You were asked to state it; won’t you do it then ? 

Ans. I asked Mr. Needham if he had certificates in the bank au- 
thorizing a million dollars capital. Hesaid no; he hadn’t got them. | 
That is all the conversation I think with Mr. Needham. | iv; 
~ Cross-int. 58. Have you stated all the questions you put to him? ' 

Ans. I think I have. 


Cross-int. 59. Then, the only question you put to him was in re- 


ore. 


gard to what the capital stock was? | | 
1038 Ans. No, sir. | 
Cross-int. 60. Have you mentioned any other ? 


Ans. Yes, sir. 
Cross-int 61. What was it? 


Ans. I asked him if he had certificates authorizing a million ry 
dollars capital ? » 


Cross-int. 62. Is that all? 

Ans. That is all. 

Cross-int. 68. What is there in what you have stated in detail a 
that showed Mr. Needham to be very sanguine and strong ? 

Ans. Perhaps not much what he said between that and the tenth 
day of January; but he said a great deal after that and on the tenth 
day of January. | 

Crosseint. 64. My questions have been specifically confined to con- i, 
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versations with Needham between Nov. 18, 1881, and Jan. 10, 1882. 
Task you again whether you had more than one converzation with 
Mr. Needham between those dates; if so, how many ? 

Ans. Yes, I think I did. I withdraw the answer, for I cannot fix 
the date before Jan. 10, 1882. 

Cross-int. 65. How long before Jan. 10, 1882, was the one which 
you have given? State as near as you can. 

Ans. Some time in December, 1881. 

Cross-int. 66. It would seem, then, from what you state, that you 
were Inquiring of Mr. Needham about the capital stock. That was 
the burden on your mind, apparently. Why was that? 

Ans. I wanted to know if what [had subscribed fer in Septem ber 
had been kept in good faith with me asa stockholder. I subseribed 
for an increase of capital to a million dollars, and I wanted to know 
if the bank had kept faith with me. | 

Cross-int. 67. What had led you to doubt it? 

Ans. It was rumored that the stock was not all subseribed for. 

Cross-int. 68. What led you to put the question or make the re- 
mark to Mr. Needham, “ How can you make the eapital a million 
dollars ?” | | 

Ans. I wanted to know how he could nfake it a million of dollars 

when all of the increase voted for had not been paid in, if it 
104. had not been paid in... I wanted to know -how there was any 
valid capital there beyond five hundred thousand dollars. 

Cross-int. 69. Did you ask Mr. Needham whether all tue new 
stock had been subscribed for at that time? _ 

Ans. I don’t know that I did. 

Cross-int. 70. Did you ask him whether it all had been paid for ? 

Ans. No, sir. | 

-Cross-int. 71. Did he tell you whether it had all been subscribed 
or paid for? 

Ans. No, sir. 

Cross-int. 72. You said you wanted to know how there could be 
any valid stock above five hundred thousand dollars; why was that ? 

Ans. I wanted to know how there could be a valid stock if the 
Increase was not paid in, and certified to by the bank officers, and a 
certificate e Washington from the comptroller authorizing it. 

Cross-int. Then you knew at that time that the stock had not 
all been mie se a: for or paid in, didn’t you? 

Ans. I don’t think it was very promptly announced that it was 
not. | 
Cross-int. 74. You had been told that it was not, hadn’t you ? 

Ans. | ng ae rumors that 1t was not 

Cross-int. And do you pretend to say on your oath that Mr. 
Needham told. you at that time that the capital stock was one mill- 
ion dollars ? | 

Ans. Mr. Needham did that day read his statement and treated 
the capital of the bank as one million dollars; [mean on the day 
that I had the conversation with him relating to the capital of the 
bank. 

Cross-int. 76. To whom did he read his statement? 
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Ans. To the directors of the bank. 

Cross-int. 77. Was it in your presence that he read it? 

Ans. Yes, sir. 

pests) 2 78. Who were the directors present at the time? 

Ans. Mr. Coleman, Mr. Shepard, Mr. Fowle, Mr. Whitney; I think 
the full board of directors were there. 

Cross int. 79. Did your conversation with Mr. Needham occur in 

their presence? 
105 Ans. I think a part of it did. 
Cross-int. 80. What part? 

Ans. The question as to what he treated as the capital of the bank. 
He then walked out to his desk at the other end of the bank. I 
waiked out to his desk and_ picked up his abstract of the National 
Banking Act, and he came back into the directors’ room and read 
the section in relation to the validity of the increase of the bank 
stock. Mr. Needham said if it was the case that the capital of the 
bank was not a million dollars it would make a difference in the 
making up of the statement. 

(ress-int. 81. What did you pick up. the Bank Act for? 

Ans. To have him show me how he could make up the capital 
of the Pacific Bank a million dollars at that time. 

Cross-int. 82. Then you knew at that time it wasn’t a million, and 
you wanted to see whether it was valid or not when it was less, did 
you? | ; 
Ans. No, sir; I did not know that the bank capital was nota 
million dollars. I did not know what the capital of the bank was. 

Cross-int. 85. What were you looking up the law then for? 

Aus. Trying to learn what the capital of the bank was. 

Cross-int. 84. Did you find it or expect to find it in a law book ? 

Ans. No, sir; I found a section which related to how the capital 
of the bank could be increased. 

Cross-int. 85. If you knew or supposed or believed at that time 
that the capital had been subscribed and paid up toa million of dol- 
lars, did you have any doubt at that time that that was the capital 
stock ” 

Ans. No doubt if they had it paid up aoe the comptroller bad 
sent his certificate authorizing that capital. 


Cross-int. 86. You say that Mr. Needham said that, if the capital. 


had not all been paid up, that would change his statement: now, 
that being so, something had been said, just previous to that, to the 
effect that some of it had not been paid up, hadn’t there? 


(Complainant objects because question assumes witness has said 
what he has not.) 


Ans. Mr. Needham said if the capital of the bank was not 
106 $1,000,000 it would change his statement. Mr. Needhan was 
asked to show where he got a capital of a million dollars. 
Cross-int. 87. Who asked him? | 
Ans. I asked him. 
Cross-int. 88. Was Mr. Stone riences lawyer? 
Ans. He was there. 
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Cross-int. 89. What did he have to say ? 

Ans. His attention was called to the section o1 the increase of 
capital, and he then read the next section and said that the increase 
of capital not being paid in related to the circulation. I wanted to 
answer Mr. Stone. Mr. Benyon stood at my left, and I asked him if 
he had bought any bonds with the money of the new stock and de- 
posited them at Washington. . He said no. | replied to _ Stone 
that they hadn’t asked for any increase of circulation. 

Cross-int. 90. Was the conversation with Mr. Watts before or after 
the conversation which you had with Daniel Needham ? 

Ans. Both before and after. | 

Cross-int. 91. Did you say anything to Capt. W atts about the 1 in- 
crease of stock not all being subscribed for or paid in * 

Ans. I don’t think there was anything said in saiidites on that 
point with Capt. Watts. 

Cross-int. 92. Was the subject alluded to? 

Ans. I don’t remember that it was with Capt. Watts. 

Cross-int. 98. You say you were present at the stockholders’ meet- 
ing of Jan. 10,1882; you voted at that time for this voluntary assess- 
ment, didn’t you ? 

Ans. Yes, sir. 

Cross-int. 94. And was that vote passed at near the last of the pro- 
ceedings at that meeting ? 

Ans. I thick it was. 

Cross-int. 95. Did you hear the statement of Mr. Best read ? 

Ans. I did. 

Cross-int. 96. You heard Mr. Needham’s statement too, didn’t 


you? ie | 
Ans. The very last part of it. I wasn’t there in season to hear 
it all. | 
107 Cross-int. 97. You heard what was said by Mr. Stone, didn’t 


you, about the increase of capital ? 
Ans. | heard Mr. Stone’s remarks. 
Cross-int. 98. At that meeting you knew the proposition was to 
put the bank into position tu resume business, didn’t you ? 


(Objected to as calling for secondary evidence.) 


Ans. The voice of the meeting was in that direction. 

Cross-int. 99. Didn’t you understand that was the object of the 
assessment, to put the bank in -position to resume business and go 
on? 

Ans. It was not wholly for that reason that I paid my assessment; 
I can’t answer for other people. That was one object, not wholly 


my object ; no, sir. 


GCross-int. 100. You understood at that time, on the representa- 
tions made, that the bank would be solvent w ith that money paid in, 
didn’t you ‘ ? 

Ans. I understood by the recommendations of the bank examiner 
that the bank would be made solvent, virtually so. 

Cross-int. 101. And on the representations made at that time the 
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bank had enough to pay its debts, irrespective of its capital, without 
that paid in? | 

(Objected to as calling for secondary evidence.) 

Ans. I don’t know. 

Cross-int. 102. Don’t you know, and didn’t you know at that time, 
that the object of the assessment was to restore the lost capital and 
to enable the bank to resume ? | 

Ans. Not wholly, not in my opinion. 

(Adjourned.) 

Oct. 16, 1884. 

Cross-int. 103. In the meeting of the stockholders, Jan. 10, 1882, 
was the order of the Comptroiler of the Currency, of which you testi- 
fied in your direct examination, read to the meeting? 

Ans. I think it was. 

Cross-int. 104. Have you had any experience in bank matters? 

Ans. I have. | 

Cross-int. 105. What? 
108 Ans. Asa director in Faneuil Hall National Bank, ten or 
twelve years. | 

Cross-int. 106. You have read the laws relating to national banks 
and are familiar with them, are you not? 

Ans. I have read a part of the law. 

Cross-int. 107. At the time when -you had your interview with 
Mr. Needham, between November 18 and January 10, you say you 
referred to the Banking Act, with regard to the increase of capital. 
You had read it before-then, I suppose ? 

Ans. I had read a part of it. 

Cross-int. 108. Now, in the letter of the comptroller, which you 
eall an order, he refers to the stockholders making an assessment, 
or an assessment being made under the provision of a section of the 
statute named therein, and that section provides for a voluntary 
assessment to restore impaired or lost eapital. Now you, as a bank 
man, understood, did you not, that that assessment was recom- 
mended and made under that section ? 


(Complainant objects because the question assumes that the section 
of the statute referred to provided for an assessment to pay a capital 
wholly lost, while it simply refers to impaired capital. 

Mr. Ranney says that inasmuch as the counsel has embodied in 
the form of an objection what operates as an instruction to the wit- 
ness, Which he will undoubtedly adopt, the question is withdrawn 
by the defendant. 3 

The complainant protests against the foregoing statement of the 
defendant’s counsel as a misconstruction and a misrepresentation of 
the purpose of the objection.) 


Cross-int. 109. By the notice of the Comptroller of the Currency 
referred to it appears that the comptroller gave notice to the bank, 
under the provisions of sect. 5205 of the Revised Statutes of the 
United States, to pay the deficiency in its capital stock by an assess- 


} es eel a Ae me a IE a ~4 


} 6 el oe Re a TE a ~| 


PETER BUTLER, RECEIVER, &c¢. 85 


ment of one hundred per cent. upon its stockholders pro rata upon 


the amount of capital stock held by each, and, if such deficiency is 


not paid, the bank was to go into liquidation. Now, I understand 

you that, upon that order being read and discussed and the condition 
of the bank being referred to in the statements of Mr. Need- 

109 ham and Mr. Best, it was voted to levy that assessment in 
pursuance to that notice. That is so, isn’t it? 


(Objected to as calling for secondary evidence and because it does 
not state the contents of the notice with entire accuracy.) 


Ans. That notice said that the entire capital was lost, and he 
ordered an assessment of one hundred per cent. to be paid in three 
months. I voted to pay my assessment under that order and be 
relieved from any further liability. 

Cross-int. 110. Will you refer to and read the copy of the order of 
the comptroller to which you refer, as found in the agreed statement, 
and point out to me when, in that letter of the comptroller, there is 
any such thing as you state? 

(Witness reads.) 

Ans. “The entire capital of the Pacific Bank having been lost, 
notice is given to the said bank to pay the deficiency in its capite al 
of one hundred per cent. for the amount of capital stock held by 
each.” I added “to be paid in three months” in my answer before. 

Cross-int. 111. Won’t you point out in that letter of the comp- 
troller where there is any such thing as “ order?” 

(Objected to as secondary evidence.) 

Ans. Limply the notice as an order calling upon stockholders to 
pay. 

Cross-int. 112. Don’t you observe that it 1s a notice that the bank 
must lay an assessment, under sect. 5205 of the statutes, else the 
bank will have to be wound up under the provisions of sect. 5254 
of the statutes? | 

Ans. Tam not familar enough with those sections to say that I 
do know it. 

Cross-int. 118. I am referring to the letter of the comptroller. 
Will you read it again and see if it does not so distinctly state ? 

Ans. I understand that the notice is given by the comptroller to 
the bank to pay it. 

Cross-int. 114. Will you read the letter of the comptroller again, 
and then hear my last question read again, which I now repeat, and 
please answer it? 

Ans. I don’t understand that the bank assesses itself with- 
110 ~~ out the order of the comptroller, or did do so until the order 
of the comptroller was read. 7 

Cross-int. 115. Is that all the answer you have to make to that 
question ? 

Ans. I think so. 

Cross-int. 116. As you then decline to answer the question, will 
you read aloud and have inserted the letter of the comptroller that 
you have there, that you have been referring to? 
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(Objected to counsel’s assuming that the witness declines to answer 
and to the introduction of secondary evidence as to the contents of 
the order.) | 

Ans. (Witness reads the letter of the comptroller to the Pacific 
National Bank dated Washington, Dec. 16, 1881, and the same 
which is printed on page 18 of this record.) 

Cross-int. 117. You can read English well, cannot you? 

Ans. Perhaps fairly well. 

Cross-int. 118. Do you have any difficulty in understanding what 
that letter means? 3 

Ans. I think I have no difficulty in understanding the purport of 
the letter. 

Cross-int. 119. Did you have any difficulty in understanding it 
when it was read at the stockholders’ meeting referred to ? 

Ans. I think not. 

Cross-int. 120. Will you state to me whines in that letter of the 
comptroller there is one word said about making an assessment to 
pay the debts of the bank? 

(Objected to as secondary evidence.) 

Ans. It don’t mention debts of the bank. 

Cross-int. 121. At the stockholders’ meeting of Jan. 10, 1882, you 
say you voted in favor of the resolutien which was then passed lay- 
ing the assessment. Was that vote 1 ‘ead, before it was passed, in your 
presence and hearing? 

Ans. I don’t remember about the resolution. If there was one 
read there I presume I heard it. 

Cross-int. 122. Will you say that you ae for that motion or 

resolution without knowing at the time what it was? 

Ans. I eannot say that T did. I voted under the notice of the 

comptroller which was read at the meeting. 
11] Cross-int. 123. Did you vote for the letter or for the written 
resolution laying the assessment that was drawn in pursuance 
of the letter? | 

Ans. I voted for the assessment. | 

Cross-int. 124. Will you read the vote passed at the meeting re- 
ferred to, which I now show you, embraced in the statement of facts? 

Ans. I have read it. . 

Cross-int. si Did you vote for that vote ? 

Ans. Yes, si 

Cross-int. 126. Will you point out in that vote where anything is 
said about being relieved from liability ? | 


*) 


(Objected to as calling for secondary evidence.) 

Ans. Words don’t appear here “ relieved from liability,” but notice 
of the comptroller laying assessment of one hundred per cent. and 
paying that one hundred per cent., I thought, relieved me from any 
further liability; also gave me the hope that my stock might be worth 
something. 

Cross-int. 127. You say when you paid your assessment under 
that vote you took a receipt. Where is that receipt? 
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Ans. I don’t know. I destroyed the receipt after the bank opened. 

Cross-int. 128. As I remember your testimony-in-chief you said 
that in that receipt it was agreed that if the bank didn’t open and 
resume business you were to be repaid that money; was that so? 

Ans. Yes, sir. 

Cross-int. 129. Can you tel] just how that agreement read? If you 
can, state it. 

Ans. I cannot tell just how it read. 

Cross-int. 150. Was it in writing or in print? 

Ans. Writing. 

Cross-int. 131. In whose ianteiRing was it? 

Ans. I presume it was mine. 

Cross-int. 1382. I want your recollection, not your presumption. 
Will you state your recollection? 

Ans. To the best of my recollection it was my handwriting. 


Cross-int. 133. Who signed it? 
112 Ans. Mr. Coleman, the man to whom I paid my assessment. 


Cross-int. 134. And after the bank did resume you destroyed 
it as being complied with, didn’t you? 

Ans. I don’t remember the exact words of the receipt. I pre- 
sumed the money was applied to what the receipt called for. 

Cross-int. 135. (Question is repeated.) Will you please answer it. 

Ans. I don’t know what was done with the money—what Mr. 
Coleman did with the money. I can’t say whether it covered the 
promise of the receipt. Bee 

Cross-int. 186. What did as destroy your receipt for with the 
agreement on it? 

Ans. Can I go back and correct an answer? 

(Examiner says:) Yes; you can make such correction here as you 
desire. | 

(Witness says:) I might have — the receipt; I think I destroyed 
it. If I did so it was because I had no further use for it. 

Cross-int. 187. Don’t you know whether you destroyed it or lost it? 

Ans. No, sir; not positively. 

Cross-int. 138. Have you made any search for 1 

Ans. Yes, sir. 

Cross-int. 189. When? 

Ans. Since the bank opened—soon after it failed—the last failure, 
May 20, 1882. 

Gross-int. 140. I see, While you have been giving your testimony, 
you have held in your hand, referring to it frequently, a paper. 
What paper is it? 

Ans. I exhibit the paper. The paper Is sc ccunceiiadiae of dates 
made by me. 

Cross-int. 141. When did you make it? 

Ans. A few days ago. 


Direct examination resumed : 


Int. 142. Please refer to cross-int. 134 and answer, and, after hear- 
ing it read, please explain what application of the money you have 
reference i in that answer. 7 
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113 Ans. That the money should go to pay liabilities of the 
bank—debts. | 
Int. 143. Why did you take such a receipt from Coleman ? 


(Objected to as incompetent.) 


Ans. My object was to be sure that if the bank did not open and 
should go into the hands of a receiver that money should go into the 
receiver’s hands to satisfy my liability as a shareholder. 

Int. 144. Did you then know that Coleman could not make such 
an application of it while the bank and its assets were in the hands 
and under the control of Mr. Needham, the bank examiner? 

Ans. Yes, sir; | knew that Mr. Coleman could not use it to pay 
debts with, except the bank opened. 

Int. 145. Please state whether vou took your certificates of stock 
to Mr. Coleman when you paid him the five thousand dollars assess- 
ment and had the receipts made upon them at that time which now 
appear there. 

Ans. Yes, sir. 

Int. 146: Please hear cross-int. 102 answer read, and wherein you 
say “not wholly,” and please state what you know and what you 
did know at that time was the whole object of the assessment. 


(Objected to.) 


Ans. My whole object in voting that er was to pay it and 
be relieved from any further liability ; sa shareholder of the bank, 
with a strong hope that my stock aioh be of some value. 

Int. 147. Please state whether, when you paid that assessment, you 


understood and believed that if it was applied to the payment of 


debts, either by Coleman or by any ofhicer of the Government, such 
payment would discharge you from your hability under the law: to 
pay an amount equal to the par value of your shares of stock towards 
the liquidation of the debts of the bank. 

Ans. Yes, sir; or I would not have paid it. 

Int. 148. Did you so understand when you voted for the assess- 
ment? 

Ans. Yes, sir. | | 

Int. 149. When did you first hear that the whole amount of the 
increased capital was not subscribed or paid in? Fix the time as 

near as you can. 
114 Ans. About the last of November, 1881, or near that time, 
before Mr. Needham made his report to the directors, which 

I heard. 7 

Int. 150. How happened you to ask Mr. Needham how he could 
call the stock of the bank $1,000,000 when the capital stock had not 
all been paid in? 

Ans. I had heard it said so, assumed that it was so, and I wanted 
to know if the rumor was correct. 

Int. 151. Do you mean that you assumed that it was so in your 
question to Mr. Needham ? 

Ans. [ assumed that it might be so. 

Int. 152. Did you know before that meeting that the increase of 


eee ttn sents pmine 


PETER BUTLER, RECEIVER, &C. SY 


stock would not be valid until the Comptroller of the Curreney had 
certified that it was all paid in ? 
Ans. Yes, sir. 


(Mr. Ranney objects to the competency and relevance ‘y of each and 
all the foregoing direct interrogatories, and Mr. Gould makes the 
same objection as to all the cross-interrogatories, and it is agreed that 
these objections may have the same effect as if entered after each 
question as put.) ? 


CHARLES E. MORRISON. 
Attest: JOHN G. STETSON, ELzaminer. 


Deposition of Richard Stone. 


Boston, Oct. 17, 1854+. 


‘Dine examination by A. P. Gou LD, Esq., of counsel for com- 
plainant: 


Int. 1. Please state your name, residence, and occupation. 

Ans. Richard Stone; Boston, Mass.; counsellor-at-law. _ 

Int. 2. Please state whether you were counsel for the Pacific Na- 
tional Bank during its suspension, from Nov. 18, 1881, to and inelud- 
ing the time of the annual meeting, Jan. 10, 1882. 

Ans. I was counsel for the Pacifie National Bank in Boston from 
«u few days after its suspension in November, 1881, to and including 

theannual meeting, Jan. 10,1882, and for some time afterwards. 
115 Int. 5. Were you present at the meeting of the board of 

directors Dee., 1881, at which the vote was passed can- 
eeling $38,700 of the stock which had been voted Sept. 18, 1881 ? 

Ans. Iwas present at a meeting of the board of directors at which 
a vote was passed, to which [ suppose you refer in your question. I 
do not remember the exact date. I'remember that I drafted the 

vote, and that it was passed while I was present. 

Int. 4. Have you a copy of that vote now in your hands incorpo- 
rated into the statement of facts in this case ? 

Ans. Yes. 

Int. 5. Please state whether prior to the passage of that vote,as a 
representative of the bank, you had an interview with Comptroller 
Knox at Washington in respect to the amount of capital stock of 
the bank, and, if so, whether you then informed him, if he did not 
know it before, thar a vote had been passed in September previous 
increasing the capital to $1,000,000, and that the full amount of the 
increase had not been subscribed or paid in, and state the facts 
about the interview. 

(Objected to.) 


Ans. At the request of the directors of the bank I went to Washing- 
ton in December, 1551, before the vote referred to in the question was 
passed, and had an interview with Comptroller Knox in relation to 
the affairs of the bank. Mr. March, one of the directors, and Mr. Wil- 
liam J. Best were present and took part in the conversation. The fact 
that a vote had been passed in September previous to increase the 
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capital toa million dollars,and that the full amount of that increase 
had not, in fact, been subseribed for or paid in when the bank sus- 
pended in November, was talked over in that conversation. Whether 
I mentioned it or one of the gentlemen present I cannot state. [ 
discussed with the comptroller the question as to what should be 
done in view of those facts, and as to what should be regarded as 
the capital of the bank, and the conclusion of the matter was that 
such a vote as this of Dec. 13, 1881, should be passed by the direet- 
ors; that the comptroller should then be notified that the capital 
had been increased by the sum which had in fact been paid in, and 
that he should thereupon issue his certificate of increase to the bank 
to that amount. He expressed his approval of that course. 
116 Int. 6. Was the vote outlined during that interview, or the 
substance of it agreed to in your interview with the comp- 
troller ? | | 

Ans. The substance of it was approved by the comptroller, but no 
draft of it was made at the time, nor until subsequently. 

Int. 7. Did you report to the board of directors your interview 
with the comptroller, and inform them that the course which was 
adopted was approved by him, before the vote was passed ? 

Ans. I did. | | 

(The evidence given by Mr. Stone is objected to by defendant’s 
counsel as incompetent, and it is agreed that this objection is to 
have the same effect as if entered in connection with each question.) 

Cross-examination by A. A. RaNNrEy, Esq., of counsel for de- 
fendant: 

Cross-int. 8. When you went in to act as attorney of the bank and 
examined about the increase of stock did you find a subscription 
paper or papers, or whether there had been one opened and signed, 
or how the matter then stood ? , 

(Objected to as calling for secondary evidence.) 

Ans. I found that there had not been any subscription paper 
opened or signed. I was informed by the cashier, whom I ques- 
tioned on the subject, that he first sent out notices to the stock- 
holders, notifying them of the vote to increase and of their right to 
take new stock, share for share, and stating the time within which 
payment must be made; that subsequently, as parties came in and 
notified him that they would take new stock, he received payment 
from them and gave them receipts therefor, telling them orally that 
he would fill out certificates of stock as he had time, and they could 
call later and get them; that he entered the names of such stock- 
holders and the amounts paid by them on a small book which he 
kept for that purpose, and from that book he told me how much 
had been paid in in all. That I understood was the whole method 
of the transaction. 

(Complainant objects to the declarations of the cashier and to all 
hearsay evidence in the answer.) 


RICHARD STONE. 
Attest: JOHN G. STETSON, Examiner. 
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117} «Evidence for Defendant, taken Pursuant to the Sixty-Seventh Rule 
of the Supreme Court of the United States, in Equity, as amended, 
before me, John G. Stetson, Examiner. 


Present: A. P. Gould, Esq., and Benjamin N. Jolinson, Esq., of 
counsel for complainant; A. A. Ranney, Esq., of counsel for de- 


fendant. 
Deposition of Linus M. Price. 
on | 
Boston, Oct. 17, 1884. 

Direct examination by A. A. RaNNEy, Esq., of counsel for 
| defendant: 

Int. 1. Please state your name and if you are the defendant in 
: this cause. 
) Ans. hasan M. Price; I am. 

Int. 2. Please state what was the amount of paper which, at ihe 
| | time of ‘the resumption, the bank had out under rediscount. 
| Ans. $004,521.15 

int. 3. State what the amount of rediscounted paper was at the 


time of the final failure, on May 20, 1582. 
Ans. $059,481.85. 
Int.4. Please state what you mean by rediscounted paper. 
Ans. I mean paper which the bank owned or discounted and sold 
with 5 bank’s indorsement. 
— Int. 5. Was this paper passed by the Pacific Bank to individuals 
or to one banks? 

Ans. Generally to other banks. 

Int. 6. I understand ° you to mean, as an illustration, that the bank 
made loans to customers, taking paper in a discount loan, and they 
got the same notes discounted at other banks with the indorsement 

of the Pacific Bank ; am I correct ? | 
118 Ans. You are. | 
Int. 7. Have all of those rediscounted notes or papers been 
paid? If not, what proportion of them are still un pi aid ? 

Ans. Seventy-five thousand dollars ($75,000) are still unpaid. 

Int. 8. Have they matured since you were appointed receiver, or 
were they notes on time which have not yet expired ? 

Ans. They have all matured, and a part of them have been re- 
newed from time to time with the consent of the receiver, so that 
they remain a liability of the bank. | 

Int. 9. Can you judge whether they are good or bad, and what 
proportion of them are bad ? 7 

Ans. My last estimate was that $60,000 of this rediscounted paper 
would never be paid. 

Int. 10. Will you please state whether the assessment laid on Jan. 

: 10, 1882, had all been paid in when the bank resumed? If not, 
what amount had been paid in and what remained unpaid ? 


March 18, 1882. The amount paid in before March 18 was 3645,700. 
The amount paid after resumption was $99,100. 


Ans. The assessment was not all paid in before the resumption of 
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Int. 11. Had the assessments been all paid in when the bank finally 
failed, May 20, 1882? 

Ans. They had not; $218,500 of the assessment of $961,300 had 
not been paid in May 20, 1882. 


Int. 12. When the bank resumed what was done with the amount 


of the assessment paid in? 

Ans. It went into the general business of the bank, the general 
assets of the bank. 

Int. 13. Was there any distinction made as to that money and 
the way it was treated from the other assets of the bank ? 

Ans. No. 

Int. 14. The moneys of the bank which they had when they re- 
sumed and the money which they received afterwards were paid out 
how ? | 

Ans. It was used to pay demands, expenses, interest. 

Int. 15. State whether the first instalment of the extended paper 
which fell due in May, 1882, was all paid. I refer to the extension 

‘ under paper dated Jan. 2, 1882. 
119 Ans. A large part was paid. In a number of cases the 


amount due on extension was left on deposit at the request of 


the bank officers, and in some cases depositors who were dealing with 
the bank daily paid no attention to the extension. 

Int. 16. Sinee you have been receiver have you been able to col- 
lect any of the voluntary assessment which remained unpaid when 
you took charge of the bank ? 

Ans. I have not. 

Int. 17. Will you state from the stock ledger what transfers of 
shares of the capital stock of the bank were made after the bank re- 
sumed and before the final failure ? 

Ans. I will furnish such statement, to be marked “ Exhibit Capital] 
Stock Transfer Statement.” 

Int. 18. Will you state in an exhibit to be annexed the amount of 
deposits in the Pacific National Bank made by other banks between 
March 18, 1882, and May 20,1882? 

Ans. i will, in statement to be marked “ Exhibit Statement of 
Deposits made by Banks,” ete. 

Int. 19. On May 20, 1882, when you took possession of the assets 
of the bank, had all the depositors named or stated in the last exhibit 
been paid the amount due them when the bank finally failed ? 

Ans. They had not. 

Int. 20. Will you state whether after the bank resumed, and 
before May 20, 1882, the bank had paid the expenses incident to 
the business since the first suspension and during the period of re- 
sumption ? 

Ans. The bank paid incidental expenses between March 18 and 
May 20, 1882, of $5,777.98. How much was paid for such expenses 
before March 18, 1882, I am unable to state, except as to the amount 
paid Mr. Best for lis services, which was $12,000, of which $5,000 
was 1n cash and $7,000 in stock of the Pacific National Bank. 

Int. 21. Do you know whether Daniel Needham was paid any- 
thing for his services by the bank ? | 


‘ 
| 
| 
' 
| 
| 
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Ans. He was, but I don’t recall the amount. Upon reflection 
I wish to say that it may have been $5,500 that was paid Mr. 


Best in eash, instead of $5,000, as I stated in answer to the last ques- 


tion. 
120 Int. 22. Can you state the amount of the indebtedness _ 
which was not extended under the agreement of Jan. 2, 1882? 

Ans. The total amount of indebtedness to individual depositors 
and banks March 18, 1882, was $3,261 ,976.75. The aggregate of 
extensions found by me in the bank is $2,104,931.26, le AaVING 
$1,157,045.49 apparently not extended. 

Int. 23. State whether, after the bank resumed business, March, 
1882, it paid any creditors in full who did not extend. 

Ans. Some were paid in full. 

Int. 24. Can you determine how much, or abovt how much, was 
paid out to creditors who did not extend after the bank resumed ! ? 

Ans. I cannot. 

Cross-examination by A. P. GouLp, Esq., of counsel for com- 
plainant: 

Cross-int. 25. Was not a large portion of the paper mentioned in 
your answer to Int. 2, amounting to $304,521.15, renewed between 
March 18 and May 20, 1882? 

Ans. -A large amount of it was doubtless renewed. 

Cross-int. 26. You mean that they were renewals of paper which 
the bank had out under rediscount before March 18, do you not? 

Ans. I mean to say that a large part of the rediscounts repre- 


sented by the figures I have. given, $354,321.13, was unpaid at ma- 


turity, taken up by the Pacific Bank, and renewed. by the makers ; 
but I do not mean tosay that the identical paper, or paper made by 
the same parties, was again rediscounted at the banks that had pre- 
viously held the paper; in other words, when they were renewals 
the new paper was put in different banks. | 

(Answer objected to by counsel for complainant as not responsive.) 

Cross-int. 27. Were there any losses on new loans made by the 
Pacific Bank between March 18 and May 20, 1882? 

Ans. There were none. 

Cross-int. 28. Please state, if you have it. before you, the exact 
amount of the indebtedness of the bank when you took possession. 

Ans. The amount was $2,470,356.76. 

Cross-int. 29. You say in answer to Int. 19 that all the de- 

121 posits stated in your exhibit annexed to your answer to Int. 

18 had not been paid Mav 20, 1882. Do you know what pro- 
portion of them had been paid? 

Ans. I referred in that answer to the balance due to banks March 
18, 1882, and not to the deposits made later by banks. As to the 
latter, I have no present information. I wish to make a correction 
in my answer to Int. 19. I understood the question then asked me 
to refer to- balances due to banks at the time of resumption, March 
18, 1882, and not to those mentioned In the schedule annexed to 
Int. 18. 


(Adjourned.) 
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Oct. 18, 1884. 
Cross-int. 30. Are you able to state what parties hold the $75,000 


of unpaid notes which were rediscounted ? 
Ans. My books will show; I cannot state without referring to 


them. 

Cross-int. 31. Can you state what parties held those notes, March 
18, 1882, or the notes which were given in renewal of the $75,000 
unpaid ? , 

Ans. E CanHOS. 


Cross-int. 32. Please state the amount of cash or cash items that: 


wasin the bank March 18, 1882, as near as you can. 

Ans. I find on book entitled state of the bank No. 2 that the cash 
and cash items and balances due from other hatilen: on March 18, 
1882, aggregated $859,767.35. 

(( ‘ompeteney of the testimony which gives the contents of the 
books of the bank is not objected to.) 


LINUS M. PRICE. 
Attest: JOHN G. STETSON, Examiner. 
122. Exhibit Statement of Deposits Made by Banks, ete. J. GS, Ex’r. 


Deposits made by banks between M’ch 18, ’82, and May 20, ’82. 


Newton Savings RN a Mm eg wees, $368 06 
Stoneham ‘“ As Ro i MM en ‘icin ol taconblapeacodon 1,078 99 
ne, <% hearer ee, = Ren si itn capa saul aati ta a 100. 00 
Cambridgeport Nat'l B ank A eine’. ais aiainlat anc beeen 30,470 45 
ne TO ela ade cigs ahi ete abiod aro $1 17 
Old Lowell . eG. Pe ORR Rey Re eRe Z17e. 30 
Plymouth , giey  ° SRT HON ae apy Coram eenret cy" 618 51 
Union Market Nat'l ! sank, Tr eCOSUOWR Low ce 96,224 14 
Sagadahock Nat’l Bank, Bath, __ ae Ra PRON Ee a 226,818 O06 
Bath Nat'l Bank, Bath, SE ae.) 
Veazie Nat'l Bank, DORROTII i nonin on wns mals 711 78 
Merchants’ Nat’! Bank, Bangor, BN cide bok sara ship 1,266 05 
Granite *9 P<; Al TI es sn bce cai 18,720 85 
Lime Rock “ eee: ec 9,500 OO 
Newport Savings Bank, Newport, Me. ----------.-_- 14,463 67 
‘Thomaston Nat’ ask, bets IG. se 32 082 45 
Georges . % ieee ENR ery SNOT 3 1,228 51 
Pacific 3 Oe MM I SI sans sis sn ats a ancaemg 1,145 75 
Bucksport “ = “ Bucksport, Peak: sien sbnilblas suas chan 30,019 $1 
Merehants’ “ 5 NIN. sae deity a etme 27 +50 
Biddeford Sav’s  “ Biddeford, Me. sph alias elena deena 110 00 
7 i ni BGO Oe es iar aa a A ea | 76 85 
Louisville Banking Co., Louisville, Ky._------------ 175 00 
Continental Nat’] Bank, iy Si eee Ea iovenbr ata 3,454 03 
James Dunning, banker, Bangor, Me._-------- ------ 150 00 
Merchants’ Nat’l Bank, Newburyport_---_------..--- 562 19 
Mechanics’ “ . I age hI MOON ee Rem Ep Ne 16, 253 42 
Central ° Oe NN a a es 75,000 00 
Commercial “ 4) SRP eIUe, 26W4 <2... 4.2.45. 171 91 


$652,454 88 


ae 
sate oP 


ize 


ra 
Date. | Transferred by — | Transferred to— - 
| | : 
| | Zi 
1882. | | | 
Feb. 13 | Ellen L. Frost._...-.------| George 8. Trowbridge___.-..--.-----.| 10 
S:) Bilen L. Pronk «coc oes ; ees We os ak ea 10 
i3 | Lewis Coleman___.------.!| Abner Coburn + aaa ee =a a 100 
13 | Emma Lewis Coleman._..| Abner Coburn ._. .....-. .--- -.-.— 50 
BE 1 TE, Feet g ccesiccs: 5 sec | IE ite: deeb io mien’ sed GA 10 
Mar. 18 | Lewis Coleman_.----. -.-. James G: Butric aca TENS ae PRY, HO 
aU | a We. Comes nc cnc | Sa albot, RS ERR A 16 
23 | Dustin Lancey...__...----| Newton Savings Bank, as coll. ._.. -- .. | 10 
23 | Louisa A. Lancey----. ...; Newton Savings Bank, as coll._.-- -.--. 10 
23 | Home Nat. Bank_.~_.-.-.; Newton Savings Bank, as coll. .__- -__- k 20 
26.4 N. B. Johnson. 55 | Newton Savings Bank, as coll. ._- -_-. 20 
oe | eonn. J’. FAyIO. .ncais donc] Wee we Ons Sas esmdeiti ie ects of ont 20 
RY. 1 BR rea aa a 0 Ce geen witless heccnat nies Bas 10 
Be) Fe Oe: oe. BR er eee OES SESE aa eee ee nao Seer 10 
ant WE Os TOES cs eee | Wm. he ee "4 10 
Ap’! 4) Edmund Daniels.-_-- .---) Timothy ce rar oe et, 10 
4 Matiida S. Phelps ........| Trmothy Romick....... ......5.-. .:- 10 
Ct Tey hc NR cewek sis ceeoet En PE ee an oa ikeeed 20 
ae fm | nee em ee, RT Met rer) IO 
8 | Elise K. Goodnow. ..---- 5 MRO SC i, ceghcasctens arisita ce! oe cade Baas 10 
Ae eS eee Bo Re eh ee ane ne 5 
© 4 WW, Bh es cineca | ee as 10 
8 | Will. As spinwt all, trustee. Worcester County Ins t. for Savings, “us 50 
| | —eoll. 
1G) EB. 2, Campoell ..u... ..u- | ee, ea We OO, oe 70 
19 | Martha L. B. Stoddard ._...| Isaac N. Stoddard --.~.~. -.--.. -----. | » 
26° | Sephia HB. Langdon. ......| Geo. L. Treadwell. ..'. 2. «5 Saas 5: 
26 | Fanny P. Treadwell ._~--- t epOOi: Ba. SNES on Si as alee eit 5) 
May 4) Mary E. Williams .... ....| Wm. J. Best, trustee. .... ...... ...... 10 
Sty A. Oe akc ana) Wie. J. Beet, trustee... .... sa, ceeds 10 
4 Martha G. W oodbury - . ae b eS ae, Se ee a ee 10 
124 Opinion of the Court. (iled March 14, 1885. 
Circuit Court of the United States, District of Massachusetts. In 
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Exhibit Cupital Stock Transfer Statement. J. G.S., Ex’r. 


Transfers of stock of Pacific National Bank from Nov ember 18, 1881, 


to May. 20, 1882. 


Equity. 


CHARLES E. Morrison \ 
eS + No. 2033. 
Linus M. Price, Receiver. j 


Cott, J.: 


This is a suit to restrain the further prosecution of an action at 
law, brought by the defendant as receiver of the Pacific National 
Bank against the complainant, to recover an assessment made under 
the direction of the Comptroller of the Currency for the purpose of 


Qt CHARLES E. MORRISON VS. 


enforcing the individual. ability of the stockholders under § 5151 
of Revised Statutes. 

The Pacific National Bank of Boston was organized in October, 
1877, under the national banking law. Its capital was $250,000, 
with the right of increase to $1,000,000. In November, 1879, the 
capital was raised to $500,000. On September 15, 1881, the directors 
voted to increase the capital to $1,000,000. On November 18, 1881, 
the bank suspended, and Daniel Needham was appointed examiner. 
He took possession of the bank and remained in charge until it re- 
opened, March 18,1882. On December 13,1881, the directors passed 
the following vote: 

Voted, That whereas it was voted by this board, on the thir- 

125 teenth day of September last, that the capital of this bank be 

increased to one million dollars,and that stockholders of this 

date have the right to take the new stock at par in equal amount to 
that held by them ; 

And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stock has been taken and paid 
in; : 

And whereas $38,700 thereof has not been taken and paid in: 

Voted, That said $58,700 of said stock be, and is hereby, ean- 
—eeled and deducted from said capital. stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,500. 

Voted, That the Comptroller of the Currency be notified that the 
eapital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 

The comptroller having received notice of the increase of the capi- 
tal stock in the sum of $461,500, and that the whole amount had 
been paid in, duly certified his approval of such increase on Decem- 
ber 16,1881. On the same day he notified the bank, under § 5205 
of Rey. Stat., to pay a deficiency on its capital stock by an assess- 
ment of 100 per cent., its entire capital stock having been lost; and, 
in case the deficiency was not paid and the bank refused to go into 
liquidation for three months after the notice was received, then a 
receiver would be appointed. At the annual meeting of the stock- 
holders of the bank, on January 10, 1882, an assessment of 100 per 
cent. on the stock was voted. With consent of the comptroller and 
the approval of the directors and examiner, the bank, on March 18, 
1882, reopened its doors and continued to do a general banking busi- 
ness until May 20, 1882, when it again suspended, and was there- 

upon put in charge of the defendant receiver. Prior to May 
126 =20, 1882, the sum of $742,800 of the voluntary assessment 

voted by the stockholders at the January meeting had been 
paid. te : | 
The complainant on September 13, 1881, was the owner of twenty- 
five shares of stock. After the vote of the directors on that day to 
increase the capital to $1,000,000 he took new stock to the amount 
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of twenty-five shares, for which he paid $2,500, on October 1, 1881, 
and soon after received a certificate. He was present at the stock- 
holders’ meeting January 10, 1882,and voted fer the assessment. In 
February, 1882, he paid the assessment of 100 per cent. on the old 
and new stock. He -now seeks to enjoin the further prosecution of 
the suit at law brought against him by the receiver to enforce his 
individual liability as a stockholder under the statute on several 
grounds. He claims that the increase of the capital stock from 

$500 ,000 to $961,300 was illegal and void. By its charter the capital 
of the bank might be increé sed to. $1,000,000. By § 5142 of Rev. 
Stat. the whole amount of increase must. be first er in, and the 
certificate of the comptroller specifying the amount of increase, and 
his approval thereof, obtained. It appearing that the increase was 
not in excess of the limit imposed by the charter of the bank, and 
that it was paid in, and the proper certificate obtained from the comp 
troller, we see no valid ground for delaring that the increase was 
ultra vires or void. It was within the power of the corporation, and 
the statutory requirements were complied with. 

The case of Scovill v. Thayer, 105 U. S. 148, does not apply, be- 
cause there the corporation attempted to increase its capital beyond 
the amount prescribed by its charter, and the court held that there 
was no implied power in a corporation to change the amount of its 
capital stock as limited by its charter, and that all attempts to do so 

are void. The court then proceed to affirm the well-settled 
127 distinction between an issue of stock which is clearly ultra 

vires and an issue which is attended with informalities or 
irregularities as to the mode or manner of issue, but which is within 
the corporate powers. In the former case only is the stock void. In 
the latter case it is not. Upton »v. Tribileock, 91 U. 8., 45; Sanger v. 
Upton, Jd., 56; Chubb v. Upton, 95 U.S., 665. 

Upon the facts here presented the ; most that can be claimed is that 
the proceedings in respect to the increase were not regular. The vote 
of the directors on September 15, 1881, was to increase the capital to 
$1,000,000, and this notice was sent to each stockholder, and the 
privilege given, as the charter provides, of subscribing for the new 
shares in proportion to the amount of old stock owned by the stock- 
holder. Subsequently it was found that $58,700 of the new stock 
had not been taken, and so the directors, on December 138, 1551, voted 
to make the increase $461,300, and to this increase the comptroller 
gave his consent. The point is taken that the vote of December 15 
was a vote to reduce the capital stock from $1,000,000 to $961,500, 
and that to do this under the law required the consent of two-thirds 
of the stockholders and the approval of the comptroller. § 5145 
Rev. Stat. If there had ever been a legal increase of the capital to 
$1,000,000 there would be some force in this. argument; but the 
Ci pital stock of the bank never was $1,000,000. The first step had 
been taken to make it that sum, but the amount had not been paid 
in, and the comptroller had not given his approval. In the absence 
of these necessary requirements the capital of the bank remained 
$500,000 until it was increased to $961,500. It cannot be said that 
the vote of December 13 w as fora reduction, because you cannot re- 
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duce a capital which never existed. In our opinion § 5145 has no 


application to the facts before us, since at no time was the capital 
128 of the bank $1,000,000. The vote of September 13, taken in 

connection with that of December 13, followed by the action 
of the comptroller, established the legal capital of the bank at 
$961,300. 

But it is urged with more force that the stockholders, after the 
action by the directors on September 18, subscribed to an increase 
of $500,000, and that they paid for their new stock and received 
certificates on the basis.of such an increase; in other words, that 
this was their contract with the corporation, and the only contract 


by which they are bound. But here, in view of what afterwards 


took place, comes in the principle of estoppel. It was clearly the 
duty of each stockholder, as soon as he discovered that the increase 
was less than what he subscribed for, to repudiate his contract and 
decline to hold the new stock. But it surely would be contrary to 
every equitable principle to hold that a stockholder could retain his 
new stock without protest after notice, vote upon it atastockholders’ 
meeting, pay assessments upon it that the bank might reopen, allow 
the bank in reopening to hold itself out to the world as possessing a 
capital of $961,500, such capital being a trust fund for the benefit of 
all creditors, and then, when the bank subsequently passed into the 
hands of a receiver, to seek for the first time to avoid his lability on 
the new stock as against the general creditors of the corporation on 
the ground that his contract with the corporation called for an in- 
crease of $500,000, while the actual increase was only $461,300. 
Supposing this new stock had proved profitable, undoubtedly the 
complainant would have reaped the benefit. Stockholders should 
not be permitted to deny their liability in case of loss, when they 
would have shared in the benefits In case of profit. Sanger v. Upton, 
supra. 
| [It would seem that the Supreme Court take the view that it 
129 is not necessary to support an action against a stockholder by 
the corporation or its assignee; that there should have been 
a subscription for the whole number of shares named in the articles 
of association. Chubb v. Upton, supra. But where the doctrine pre- 
vails that a stockholder is not liable upon his subscription for stock 
unless the whole amount is subscribed the principle is recognized 
that, if, knowing the requisite subscription has not been made, he 
attends the meetings of the corporation and co-operates in the votes 
for spending money and making contracts, he is estopped from set- 
ting up this defence. Cabot and West Springfield Bridge v. Chapin, 
6 Cush., 50. 7 
The objection is made that the stockholders were misled as to the 
condition of the bank when they subscribed for the new stock and 
in their subsequent acts in relation thereto. Undoubtedly gross 
irregularities were committed by some of the officers of the bank 
before its first suspension, in November, 1881, but the subsequent 
efforts of the directors to revive the bank seem to have been made 


with an honest intent. If the directors were mistaken as to what 


proved to be the real value of the assets, so were the examiner and 
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comptroller, as well as the great body of stockholders who attended 
the meeting of January 10, and, after considering an exhaustive 
report showing the condition of the bank, decided to vote an assess- 
ment of 100 per cent. on their stock, in the belief that this would 
make the bank solvent and enable-it to continue business. But 
whether or not misrepresentations were made by the directors it 
cannot affect the liability of the stockholders upon their stock as: 
against general creditors of the corporation. It is well settled that 
in an action by an assignee to recover unpaid subscriptions upon 
stock the defence of false and fraudulent. representations inducing 
such ‘subscription cannot be set up, especially when the subseriber 
has not been vigilant in discovering such fraud and in repu- 
150. diating the contract. And the same principle must be held 
to apply to a suit by a receiver to enforce the individual la- 
bility of the sensing under § 5151. | — v. Upton, U p on v. 
Tribileock, Sawyer v. U pton, supra; Ogilvi ie v. Knox Ins. Co., 22 
How., 380. | 
In controversies bebe een stockholders and third parties it is well 
to bear in mind that a corporation is but the representative of its 
stockholders; that it exists mainly for their benefit, and is governed 
and controlled by them through the officers whom they elect, and 
when the interest of the public or of strangers dealing with the cor- 
poration is to be affected by any transaction between the stockholders 
who own the corporation and the corporation itself such transaction 
should be subject to rigid scrutiny, and if found to be infected with 
anything unfair tow ards such third person calculated to injure him 
or designed intentionally or inequitably to screen the stockholder 
from loss at the expense of the general creditor it should be disre- 
eeeees or annulled so far as it may equa? affect: him. . Sawyer 
v. Hoag, 17 Wall., 610, 625. 
But another oround of defence is taken and carefully and thor- 
oughly set out in complainant’s brief. Upon the principle of equli- 
table perform: ince or satisfaction or set-off it is maintained that the 
voluntary assessment of 100 per cent. by the stockholders to restore 
the impaired capital stock under § 5205 should be held to relieve 
them of their individual liability as stockholders under § 5161. 
Hard as it is upon the stockholders to pay another one hundred per 
cent., there is a fatal objection to the application of any of the equi- 
table principles sought to be invoked. The capital stock of a corpo- 
ration is a trust fund for the benefit of all creditors. It is pledged 
to those who deal with the corporation for their security. ‘The in- 
dividual liability of the stockholder under the statute is as much a 
part of this pledge and a part of the assets of the company for 
131 the payment of debts as the capital stock.. Sawyer v. Upton, 
supra. The statute says the shareholders are lable for “all 
contracts, debts, and engagements” of the association to an extent 
equal to the amount of their stock at its par value. Admitting that 
the January assessment went to pay certain debts, yet that can in no 
proper sense be held to be a satisfaction of the lien which all the 
creditors have upon the capital stock and the fund derived from the 
personal liability of the stockholders... There is no equitable princi- 
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ple by which one can fulfil his obligetion to a class by the payment 
in any form of a part of that class to the exclusion of the rest. The 
double benefits which equity abhors must be to the same recipients, 
but we cannot conceive how the payment of some creditors in full 
can be an equitable satisfaction of the legal claims of other creditors 
who consented to an extension to save the bank and of new creditors 
who made deposits after the bank resumed. 

The purpose of the voluntary assessment was to restore the im- 
paired capital stock, in order that the bank might reopen. The only 
alternative was for the bank to pass. into the hands of a receiver. 
The stockholders decided to levy the assessment. This may have 
been bad judgment, but general creditors cannot suffer for that rea- 
son. If the reorganization of the bank had proved successful the 
stockholders might have saved their property. The assessment was 
voted, the greater part paid in, and the bank reopened. From this 
time new riehts and equities intervened. It is no answer to the 
rightful claims of new creditors to enforce, through a receiver, the 
statutory liability of stockholders to say that the assessment went to 
pay vld debts. Suppose the bank had continued business for ten 
years instead of two months, and had paid off all its old abilities 

and incurred new ones; surely the stockholders could not get 
132 rid of their individual liability by setting up that, ten years 

before, there was paid an assessment of 100 per cent., which 
went to liquidate certain claims against the bank. If the bank had 
not reopened and the assessment had passed into the hands of .the 
receiver the situation might be different. © 1t might then be claimed 
with more reason that, though the assessment was paid for the pur- 
pose of restoring the stock and enabling the bank to continue, it 
had not been devoted to that purpose, but, having passed into the 
hands of the receiver, it could be used for the payment of general 
creditors, and it should therefore be regarded as an equitable per- 
formance of the statutory liability. But here the assessment was 
used for the very purpose for which it was made. It went to restore 
the impaired stock and thus enable the bank to reopen. To be 
sure 1t was used to pay some debts, because that was incidental to 
restoring the stock, but it did not go to pay all debts. 

In our opinion this assessment made under another section of the 
statute and for a different purpose cannot on any legal or equitable 
ground be held to relieve a stockholder from his ‘individual hability 
under § 5151. The question whether a bill in equity will lie to 
restrain a suit of this chsracter was not pressed at the hearing ; but 
independent of this consideration our conclusion is that the bill 
must be dismissed. 

Bill dismissed. 
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133 Prayer for Reversal. 


Circuit Court of the United States, Distriet of Massachusetts. In 
equity. 


CHARLES E. MorRISON ) 
: Vv. . >» No, 20388.. 
Linus M. Price, Receiver. f. 


To the honorable the justices of the Supreme Court of the United 
States: | 
Respectfully shows to.your honors the appellant, who is the com- 

plainant in the above-entitled cause, that he filed his bill of com- 
plaint in said circuit court on May 29, 1854, wherein he averred that 
he had in equity satisfied and extinguished a certain alleged Ha- 
bility which the defendant was at the time of the filing of said bill 
seeking to enforce against the complainant by an action at law in- 
stituted and still pending in said circuit court, and wherein he prayed 
that the defendant might be enjoined from further proseeuting s said 
action at law. 

The defendant filed his answer to said bill on July 19, L884, and 
issue was duly joined thereon by the compl: unant’s replication filed 
on October 3rd, 1884. 

The cause came on to be heard by said circuit court upon the 
pleadings and proofs and was argued by counsel for the respective 

parties; and upon consideration thereof a final deeree was 

154. entered by said circuit court ordering the complainant’s bill 

to be dismissed. 

The appellant being aggrieved, and having in open court appealed 
from the whole of said decree of the circuit court of the United 
States, respectfully prays that the decree of said cireuit court and 
the bill, answer, pleadings, agreed statement of facts, evidence, and 
proceedings in said cause may be sent to the Supreme Court of the 
United States, and that the said Supreme Court will proceed to hear 
the said cause anew, and that the said decree of the circuit court 
and every part thereof may be reversed, and such other decree made 
as to said Supreme Court shall seem just. 

And this appellant assigns for error in said judgment and decree 
of the circuit court that the cireuit court ought to have held and 
adjudged that the complainant had in equity satisfied and extin- 
guished the alleged lability which the defendant was seeking to 
enforce against him in said action at law and ought to have re- 
strained the defendant from further prosecuting said action against 
the complainant, and that the circuit court er red in not so doing. 

: By BENJAMIN N. JOHNSON, 

Of Counsel for Complainant.. 


185 Uwnirep Srates or AMERICA, | Ps 
Massachusetts District, = aii 
I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
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cause in equity entitled Charles E. Morrison, complainant, v. Linus 
M. Price, receiver, defendant, lately determined in said circuit court, 
and of all proceedings therein, and of the opinion of the court and 
of the prayer for rev ‘ersal filed therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of said cireuit court, at Boston, in said district, this fifth day of Oc- 
tober, in the year of our Lord one thousand elght hundred and 
eighty -five, and of the Independence of the U nited States the one 
hundred and tenth. | 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


(Copy.) 
156 Bond to Party on Appeal. 


Know all men by these presents that we, Charles E. Morrison, of 
Swampscott, in the State of Massachusetts, as principal, and Jonathan 
V. Fletcher, of Belmont, and S. H. Ellis, of Boston, both in said 
State, as sureties, are held and firmly bound unto Linus M. Price, 
receiver of the Pacifie National Bank of Boston, Massachusetts, in 
the full and just sum of five hundred dollars, to be paid to the said 
Linus M. Price, receiver, his certain attorney, executors, administra- 
tors, successors, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 


jointly and severally, by these presents. 


Sealed with our seals and dated the thirtieth day of April, i 
the year of our Lord one thousand eight hundred and eighty lg 

Whereas lately at.a circuit court of the United States, within and 
for the district of Massachusetts, in a suit in equity depending in said 
eourt between said Charles E. Morrison, complainant, and the said 
Linus M. Price, receiver, &c., defendant, decree was rendered against 
the said complainant, and the said complainant having obtained. an 
appeal to remove the said cause to the Supreme Court ‘of the United 
States to reverse the decree in the aforesaid suit, and a citation 
directed to the said defendant citing and admonishing him to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now, the condition of the above ‘obligation i is such that if the said 
complainant shall prosecute his said appeal to effect and answer all 
damages and costs if it fail to make his plea good, then the above 
obligation to be null and void; otherwise to remain in full force 
and virtue. 


CHARLES E. MORRISON. [1.s. 
J. V. FLETCHER. rh. 8. 
S. H. ELLIS. Th. 8. 


Signed, sealed, and delivered in presence of— 


RUSSELL T. CHAMBERLIN. 


Approved. | 
Le BARON B. COLT, 
ULS. Circuit Judge. 
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A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the cireuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
| Clerk U.S. C. C., Mass. Dist. - 

Endorsed on cover: Massachusetts C.€. U.S. No. 1201. Charles 
EK. Morrison, appellant, vs. Peter Butler, receiver of the Pacific 
National Bank of Boston. Filed November 6, 1885. 
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1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, Greeting : 

[Seal of the Circuit Court, Massachusetts. ] 

Because in the record and proceedings as also in the rendition of 
ic dodginent of a plea which is in the said circuit court before you 
between Linus M. Price, of Newark, in the State of New Jersey, a 

, > citizen of said State, receiver of the Pacific National Bank of Boston, 
plaintiff, and Charles E. Morrison, of Swampscott, in the State of 

Massachusetts, and a citizen thereof, defendant, in an action of con- 

tract, a manifest error hath happened, to the great damage of the 

said. defendant, as by his complaint appears, we, being willing 
that error, if any hé ith been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
‘distinetly and openly, you send the record and proceedings afore- 
said, with ali things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 

sause further to be done herein to correct that error what of right 
and according to the laws and ‘custom of the United States should 

1 be done. 

Witness the Honorable Morrison R.’Waite, Chief Justice of the 
said Supreme Court, the eighth day of September, in the year of our 
Lord one thousand cieht hundred and eighty-five. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allow oo by— 
Le BARON B. COLT, 
Judge U.S. Cirewt Court, First Judicial Cireut. 


2 Cireuit Court of the United States. 
District or MASSACHUSETTS, 88: 

And now, here, the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the ‘United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court 
of the United States in and for the district of Massachusetts, have 
hereto set my hand and the seal of said court this fifth day of Oc- 
tober, A. D. 1885. 

[Seal of the Circuit Court, Massachusetts. ] | 


JOHN G. STETSON, Clerk. 
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3 Declaration. (Filed with Plaintiff’s Writ.) 


UNITED STATES OF AMERICA, | __. 
Massachusetts District, ‘teal ; 
At a circuit court of the United States for the first circuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Friday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-five, before the Honorable Le 
Baron B. Colt, circuit judge. 


Linus M. Pricer, of Newark, in the State of New Jersey, and a Citi- 
zen thereof, as he is Receiver of the acific National Bank of Bos- 
ton, Plaintiff, 

Uv. 

Cuaries EK. Morrtson, of Swampscott, in the State of Massachu- 

setts, and a Citizen thereof, Defendant. 


In an action of contract. 


4 Plaintiff savs that the Pacific National Bank of Boston here- 

tofore, and prior to the acts herein mentioned, was duly organ- 
ized and authorized to do business as a national bank or b: inking as- 
sociation under and by virtue of an act of Congress entitled “ An act 
to provide a national currency secured by a pledge of United States 
bonds, and to provide for the circulation and redemption thereof,” ap- 
proved on the 3d. day of June, A. D. 1864, and which said provis- 
ions are embraced in title sixty -two of the Revised Statutes of the 
United States, located and having its banking house at Boston, in 
— State of Massachusetts; that said banking association thereupon 
proceeded, and for a long time thereafter continued, oO issue cur- 
rency and receive deposits of money, discount negotiable paper, and 
gene rally to transact the business of a national b: inking association, 
as authorized by the aforesaid act of Congress ; that in its said 


business: as aforesaid the said banking association contracted, prior 


to the 22d day of May, A. D. 1882, large debts and li bilities , and 
that, to wit, on the 22d day of May, “A. D. 1882, the Comptroller 


of the Currency of the United States was satisfied from a report of 


proceedings of the board of directors of the Pacific National Bank 
of Boston, previously made to said comptroller, that said banking 
association, the Pacific National Bank of Boston aforesaid, was in- 
solvent and unable to pay its debts and liabilities; that the said 
Comptroller of the Currency, upon being satisfied of the insolvency 
of said banking association as aforesaid, did, to wit, on the 22d 
day of May, A. D. 1882, and as authorized and empowered to do 
by virtue of section one of an act of Congress entitled “An act 
authorizing the appointment of receivers of national banks and 
for other purposes,” approved on the 380th day of June, A. D. 1876, 


duly appoint the said Linus M. Price receiver of all the property, 
books, records, and assets of the said banking association, as 1s 
provided by law. And the said Linus M. Price accepted said ap- 
pointment and duly qualified as such receiver aforesaid, and exe- 
cuted such bond and with such surety as required by the laws 


% 
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of the United States and approved by said comptroller, and which 
said appointment more fully appears by a copy thereof hereto 
annexed, marked “ Schedule A,” or to the original of which, ready 
to be produced in court, the said plaintiff craves leave to refer; that 
thereupon the said plaintiff, under the direction of the said comp- 
troller, took possession of the books, records, property, and assets of 
every description of the Pacifie National Bank of Boston aforesaid, 
and has ever since been, and is now, engaged in collecting and con- 

mm = verting the assets thereof and discharging in other respects the lawful es 

duties of his said receivership. 

And the plaintiff avers that the property and assets of said bank- 
ing association are insufficient to pay and satisfy its debts and lia- 
bilities contracted as aforesaid, and that, in order to provide for 
the paying of the same, it became and was and is now necessary to 
enforce the personal Habilities of the stockholders, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said Comptroller of the 
Currency did ascertain and determine, upon data satisfactory to: him, 
that the assets and credits of said association were insufficient to pay 
its said debts and Hhabilities, and that, in order to provide the 
money necessary to pay said debts and liabilities of said asso- 
ciation, it was necessary to enforce the individual lability of the 
shareholders of said association, as provided by the aforesaid act of 
Congress, and especially by the twelfth section thereof (section 5151 
U. 8S. Rev. Statutes); and that said comptroller, in pursuance of 
the powers for that purpose vested in him by the aforesaid act of 
Congress, and to that end did, to wit, on the 27th day of November, 
A. D. 1882, order and make an assessment upon the said share- 
holders of said association, including the said defendant in this ac- 
tion, and each and every one of them, equally and ratably, to the 
amount of one hundred dollars per centum ($100 per cent.) of the 
par value of the shares of the capital stock in the said association held 
or owned. by them respectively, including the defendant, at the time 
of its insolvency, failure, or suspension, as aforesaid, which said as- 
sessment more fully appears by a copy of the order making the same 
hereto annexed, marked “Schedule B,”’ or to the original thereof, 
ready in court to be produced and to which the said plaintiff craves 
leave to refer. | | 

And the said plaintiff farther avers that the said comptroller has 
decided that it is now necessary to institute a suit or suits against 
‘the said shareholders, including the defendant, to enforce their said 
eo personal ability, and to that end has ordered and direeted the said 

plaintiff to institute in the proper court or courts such suit or suits 
as may be necessary to enforce against each and every shareholder 
of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and to the extent provided 
by the twelfth section of said act (section 5151 U.S. Rev. Statutes)— 
that is to say, the rate of one hundred per cent., hereinbefore 
specified. — 7 

And the said plaintiff further avers that the said defendant was, 


at the time of said insolvency, failure, or suspension of said banking 
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association, a shareholder of its capital stock to the amount of fifty 
shares, of the par value of one hundred dollars per share, and of 
the aggregate ralue at par of five thousand dollars, and held, or was 
entitled to hold, in his possession or control the usual stock certifi- 
‘ates, as such shareholder in said banking association, and that, to 
wit, on the first day of December, A. D. 1882, the said plaintiff made 
demand in writing upon the said defendant as such shareholder for 

payment of the sum of five thousand dollars, the amount of 
5 said assessment so made as aforesaid under and by virtue of 

the order of the Comptroller of the Currency, hereto annexed 
and marked “Schedule B,” as aforesaid. 

And the said plaintiff avers that, by reason of the premises, the 
said defendant has become and now is indebted and lable to pay to 
the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendant at the 
time of the declared insolvency, failure, and suspension of said 
banking association as aforesaid, and which said liability or in- 
debtedness of the defendant amounts in the whole to the sum of 
five thousand dollars, which said sum of money so due, owing, 
and payable to the said plaintiff as receiver aforesaid, though often 
requested, the said defendant has not paid the same, or any part 
thereof, but has wholly neglected and refused, and still does neglect 
and refuse, so to do. | 

The defendant owes the plaintiff the said sum, with interest thereon, 
which is demanded. , 

To the damage of said plaintiff, as he says, the sum of ten thou- 
sand dollars. 


SCHEDULE A. Referred to in foregoing declaration. 


Wasutneton, May 22, 1882. 

Ww hereas it appears from the report of proceedings of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of Suffolk,and State of Massae huse tts, at a meeting 
held on May 20, 1882, that the said bank is insolvent, and being 
satisfied that the said bank is insolvent and unable to pay its just 
and legal debts: 

Now, therefore, I, John Jay Knox, Comptroller of the Curreney, 
in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An 
act authorizing the appointment of receivers of national banks, and 
for other purposes,” approved June 30, 1876, do hereby appoint Linus 
M. Price receiver of the Pacific National Bank of Boston, with all the 
powers, duties, and responsibilities given to or imposed upon a re- 
ceiver under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. 

In witness whereof I have hereunto subscribed my name and caused 
my seal of office to be affixed to these presents, at the city of Wash- 
ington, in the District of Columbia, this twenty-second day of May, 
A. "D. 1882 

[L. s.] (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


Ol 


PETER BUTLER, RECEIVER, &C. 


ScneDuLE B. Referred to in foregoing declaration. 


In the Matter of “Tue Pactrre Nationat Bang or Boston,” 
MASSACHUSETTs. 


To all whom it may concern : 

This is to certify that I have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Massachu- 
setts, aforesaid, and of its assets and liabilities, and I do find and 
determine, upon data satisfactory to me, that in order to provide 
the money necessary to pay the debts of said association 1t is neces- 
sary now toenforce, to the extent hereinafter mentioned, the individual 
hability of the shareholders of said association provided for by the 
twelfth section of the act of Congress entitled “An act to provide a 
national currency,’ approved June 5, 1864, and by sect. 5151 of the 
Revised Statutes of the United States, approved June 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the said 
acts, | have made, and hereby order and make, an assessment or requi- 
sition upon the shareholders of said association or bank, and each 
and every one of them, equally and ratably, to the amount of one 
hundred per centum of the par value of the shares of the capital stock 
in tne said association held or-owned by them, respectively, at the 
time of its failure or suspension, and I direct Linus M. Price, receiver, 
heretofore appointed, of the said association, to take the necessary 
proceedings, by suit or otherwise, to enforce to that extent the said 
individual lability of the said shareholders. | 

In witness whereof I have hereto set my hand and caused my seal 
of office to be affixed to these presents, at the city of Washington, in 
the District of Columbia, this twenty-seventh day of November, A. 
D. 1882. | 

[L. s.] (Signed) JOHN JAY KNOX, 
Comptroller of the Currency. 


ae The writ in this cause is dated the fourteenth day of March, 
A. D. 1883, and was duly entered at the May term of this 
court, A. D. 18585, when and where the parties appeared by their 
respective attorneys. 
This cause was thence continued from term to term to the May 
term, A. D. 1884, when, on the sixteenth day of June, the following 
answer was filed : 


Defendant’s Answer. (Filed June 16, 1884.) 


And now comes the said defendant, and, for answer to the said 
plaintiff’s writ and declaration, denies each and every allegation 
therein contained; and this denial is intended to apply to all the 
allegations regarding said plaintiff’s appointment and authority as 
receiver as well as to all other material allegations in said writ and 
declaration contained. 

And, in addition to such general denial, the defendant further 
denies that at the time of said alleged insolvency, failure, or suspen- 
sion of said national banking association and of said alleged decision 
and order of the Comptroller of the Currency he, the said defendant, 


ad 


6 CHARLES E. MORRISON VS. 


was a shareholder in said banking association, or held, or was en- 
titled to hold, any certificate or certificates of any shares of its capital 
stock. 

And the defendant further denies that any such shares or certifi- 
cates of stock as were issued to or held by him, if any such there 
were, were ever legally or properly issued, or were ever valid or 
existing shares or certificates of stock. And he says that aah shares 
or certificates of. stock, if any there were issued to him, or held by 
him, were illegally issued in violation of law, and cannot therefore 
form the basis of any Hability to assessment or other personal la- 
bility, as claimed by said plaintiff. 

And, further answering, the defendant says that the assessment 
upon said stock or shares set forth in the plaintiff’s declaration, if 
any such was ever made, was an unlawfal and yoid assessment, and 
that no action lies to recover the same by said plaintiff. 

And, further answering, the defendant says that in the month of 
Janu: ary, 1882, he ree eived notice and information from the C omp- 
troller of the Currency of the United States and his agents, then 


_ being in the lawful possession of said bank and all the assets, rec- 


ords, and books of account of said banking association, with the 
duty imposed upon them to ascertain and report the standing and 
condition of said bank, that said bank was insolvent; that its capi- 
tal stock was wholly lost; that the debts and liabilities thereof 
7 were greater than the whole amount of its assets and its cap- 
ital stock, and that said bank must pass into the hands of a 
receiver, and the payment of an amount equal to his capital stock 
in said bank at its par value would be then demanded of each stock- 
holder under the provisions of section 5151 of the Revised Statutes 
of the United States, and enforced under the provisions of section 
0234 of said statutes, for the payment of said debts and Habilities, 
unless said ik uate would voluntarily pay such amount, to be 
applied as aforesaid, thereby relieving themselves from any further 
liability under said-section 5151 of the aforesaid statutes. Where- 
upon the defendant, relying upon such representations and assur- 
ances of said comptrolier ‘and his agents aforesaid, voluntarily 
paid, upon each and every share of the capital stock of said associ- 
ation owned by him, a sum of money equal to the par value of each 
of said shares, for the purpose of paying, and which was applied in 
payment of, the debts and liquidating the liabilities of said associa- 
tion, whereby the defendant fully satisfied and discharged all the 
liability imposed upon him by said section 5151 of said statutes 
and became fully discharged from the liability set forth against him 
in the plaintiff’s declar: ation ; and in consequence of which payment 
the defendant says that the said Comptroller of the Currency had 
no power or authority to make, order, or levy any such assessment 
as is described in said declaration. 
And the defendant, further answering, says that he has fully paid, 
satisfied, and discharged the alleged claim and liability set forth 
against him in the plaintiff’s deel: aration. 
And the defendant, further answering, says that in January, 1882, 
the stockholders of said association volunt: wily made an assessment 
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upon all the shares of stock by them held therein, to the amount of 
one hundred per centum. upon the par value thereof, which said 
assessment upon the shares held by the defendant was paid by him, 
and the money so paid appropriated to the payment of the debts of 
said association, whereby the defendant was discharged from the 
liability set forth in the declaration, atid said comptroller deprived 
of the power to make or order any such assessment as is described 
in the declaration. 

And, further answering, the defendant says that in the month of 
September, in the year 1881, an attempt was made by the directors 
of said banking association to increase its capital stock to one million 
dollars by the issue of 5,000 shares of new stock; that said attempt 
was never carried out or perfected; that new stock in said banking 
association, with a capital of one million dollars, was never issued, 
but that certain other so-called new stock was fraudulently, irregu- 
larly, and illegally issued, and that in ignorance of the facts the 
defendant became the holder of some of said so-called new shares ; 
that the defendant was induced to become the holder of said so- 
called new stock by fraud, and by being induced to believe, and 
believing, that the same was regularly ‘and legally issued to the 
amount of 5,000 shares ($500 000), and that at the time of such issue 
sald bank was solvent; whereas in fact said shares were not issued 
to said number or amount, nor in conformity to law, and said 

bank was then deeply and wholly insolvent. 

8 And, further answering, the defendant says that whatever 

— cause of action ever existed upon any such shares of stock 
as are described in said declaration existed upon stock held by the 
defendant as executor,administrator, guardian, for] trustee, and that 
this defendant in said capacity has not in his hands any assets with 
which to pay said assessment, or any part thereof, and that this de- 
fendant is not personally liable therefor. 


sy his attorney, BENJAMIN N. JOHNSON. . 


This cause was thence continued to the October cen A.D. 1884, 
when, on the eleventh day of November, the following agreement 
was filed: 


Agreement to Waive Trial by Jury. (Filed November 11, 1884.) 


In the above action the parties thereto waive a trial by jury and 
agree that said action be submitted to the court. 
: A. A. RANNEY, 
Attorney for Plaintiff. 
BENJAMIN N. JOHNSON, 
Attorney for Defendant. 


This cause was thence continued to this present term, when, on 
the third day of September, A. D. 1885, the same comes on to be 
heard and is fully heard by the court. Thereupon the court make 
their findings of facts in this cause and direct that the same be filed 
as of September 8, A. D. 1885, and the same are filed accordingly as 
follows : 


8 CHARLES E. MORRISON: VS. — 
qj Findings of Facts by the Court. (Filed as of September 8, 1885.) 


The court makes the following findings of facts—Le Baron B. Colt, 
circuit judge : 


Statement of Facts Found by the Cowrt. 


The Pacifie National Bank was organized and constituted a cor- 
poration as a national banking association, by virtue of the laws of 
the United States relating to national banks, on or about the tenth 
day of October, 1877, and located in Boston. Its articles of associa- 
tion, marked “ E xhibit 1,” and also its by-laws, marked “ Exhibit 2,” 
are hereto annexed. 

The capital stock was fixed in said articles of association at 
$250,000, with the right to increase the same to a sum not exceed- 
ing $1,000,000. . The capital of $250,000 was paid in cash, and said 
bank commenced and continued the banking business with that 
capital until the eighth day of November, 1879, when its capital was 
increased to $500,000, and the increase paid in in cash, and said bank 
continued its business until on or about the thirteenth day of Sep- 
tember, A. D: 1881, when certain proceedings were had with reference 
to a further sephcoa of the capital stock to $1,000,000. These pro- 
ceedings were as follows: A vote was passed at a meeting of the 
directors of hr bank hel 1 in Boston Sept. 15, 1881, increasing the 
capital stock to $1,000,000, a copy of which record of the meeting 
is hereunto annexed, marked “ Exhibit 3.” 

The board of directors consisted at that time of twelve persons. 

A notice of the passage of that vote was sent by the cashier of 
said bank to each stockholde or, a copy of which is hereunto anne xed, 
marked “ Exhibit 4.” 


The defendant then owned only twenty- five shares of stock, as ap- 


pears by the certificate thereof hereunto annexed, marked “ Exhibit 
5,” and after receiving said notice, to wit, on the fourth day of 
October. 1881, paid to the directors of said bank $2,500 in cash, 
taking a receipt therefor, a copy of which is as follows : 


10 $2,500. Pactric NATIONAL BANK, 
| S0STON, Oct. 1, 1881. 
Received of Chas. E. Morrison twenty-five hundred dollars on ac- 


count of subscription to new stock. 
J. M. PETTENGILL, Cashier. 


Subsequent thereto, on or about the first day of November, 1881, 
the defendant received therefor from the president the certificate 
dated Oct. 1, 1881, a copy of which is hereunto annexed, marked 
“Exhibit 6.” 

“The defendant retained possession of said certificates of stock, 
Exhibits 5 and 6, to May 22, 1882.” 

The whole amount of the increase of capital to $1,000,000, being 

$500,000 in addition to the old stock, was never taken or paid in, 
and no notice was ever transmitted to the Comptroller of the Cur- 
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reney that said additional $500,000 had been. paid in, or that the 
whole amount of such proposed increase of the capital to $1,000,000 
had been paid in; and the comptroller never issued a certificate stating 
that said capital stock had been increased to the amount of $1,000, (00, 
voted on said thirteenth day of September, 1881] as hereinbeforestated ; 

nor did said comptroller ever certify his approval of such increase, or 
that it had been duly paid in as a part of the capital of said associa- 
tion, and no action was taken by him respecting any increase of 
stock from that of $500,000, except as hereinafter stated. 

Only $461,500 of said proposed increase of $500,000 was ever 
subscribed, taken, or paid in, all of which was paid in prior to Nov. 
18, 1881, and was used in the general business of the bank with 
its other funds. | 

On the eighteenth day of November, 1881, said bank became un- 
able to meet its debts and liabilities, suspended payment thereof, 
failed to redeem its circulating notes, and thereupon closed its doors 
to business. 

Daniel Needham, a duly appointed examiner of national banks, 
having made.an examination of said bank, reported its condition to 
the Comptroller of the Currency,and was on said eighteenth day of 
November, 1881, placed in charge and possession of said bank and 
all its funds. assets, records, and books by said comptroller.. Said 

bank remained under the exclusive charge and in the posses- 
1] sion of said Needham, with its doors closed to business, until 

on or about March 18, 1882, the directors thereof having in 
the meantime no possession or control over the assets of said bank, 
or the moneys received or paid out on account of the bank, except 
under the supervision, control, and authority of said examiner. 

In a report made to the Comptroller of the Currency by Examiner 
Needham on or about the twenty-ninth day of November, 1881, he 
makes the following statement, viz: 

In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and unless Mr. 
Weeks can furnish the equivalent of at least $500,000 in current 
funds, and the stockliolders pay in $1,000,000 more, I would not 
consider even the possibility of reorganization ; * * * thestockhold- 
ers must,in any event, for the time being, sink their entire capital. 
7 * * My view or the situation, from the first, has been of the 
most serious character. Much of the paper upon which reliance 
is placed to me looks doubtful, and I am _ yet to be convinced 
that the losses may not approximate $1,750,000, possibly more. 

A copy of said report, except the schedule annexed to it, is an- 
nexed, marked “ Exhibit 7.” - | 

Dec. 13, 1881, the comptroller sent a letter to Needh: im, a copy of 
which is hereunto annexed, marked “ Exhibit 8.” 

Dec. 14, 1881, Needham replied by letter, a copy of which is here- 
unto annexed, marked “Exhibit 9.” | 

A copy of the resolution passed by the directors, and forwarded 
to the comptroller, Dec. 14. 1881, and referred to in Needham’s said 


letter of Dec. 14, 1881, is hereunto annexed, maked “Exhibit 10.” 
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During the suspension of said bank, viz., Dee. 15, 1881, the direet- 
ors of said bank passed the following vote, viz: 

Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased 
to one million dollars, and that stockholders of this date have the 
right to take the new stock at par in equal amount to that held by 
them ; 

And whereas he stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

And whereas $461,300 of said new stoek has been taken and 
paid in; | | 
And whereas $38,700 thereof has not been taken and paid in: 
lla Voted, That said $58,700 of said stock be. and is hereby, 

cancelled and deducted from said capital stock of $1,000,000, 
and that the paid-up capital stock of this association amounts to 
$961,500. 

Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association according to law. 

Qn the same day J. M. Pettengill, cashier of said bank, acting 
under direction of said directors and upon the suggestion of the 
comptroller that such a certificate should be sent to him, sent the 
following certificate to the Comptroller of the Currency, sworn to by 
the cashier, viz: 

Pactric NATIONAL BANK OF Boston, 
December 15, 1881. 
To the Comptroller of the Currency, Washington, D, C.: 

It is hereby certified that the capital stock of “The Pacific National 
Bank of Boston” has been increased pursuant to the articles of asso- 
ciation of said bank in the sum of four hundred and sixty-one thou- 
sand three hundred dollars, all of which has been paid in, and that 
the paid-up capital stock of said bank now amounts to nine hundred 
[and] sixty-one thousand three hundred dollars. 


[SEAL. ] J. M. PETTENGILL, Cashier. 


Which was accompanied ry a copy of the foregoing vote of the 
directors passed December 13, 1881; upon the receipt of which the 
comptroller, December 16, 1851, sent to the directors of the bank the 
following certificate : ? 

TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, Dec. 16, 1881. 
Whereas satisfactory notice has been transmitted to the C omp- 
troller of the C urrency that the capital stock of “The Pacific National 

sank of Boston,” Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in: 
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Now, it is hereby certified that the capital stock of “The Pacific 

National Bank of Boston,” Mass., aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand 

12 three hundred dollars; that said increase of capital has been 
paid into said bank as a part of the capital stock thereof, and 

that the said inerease of capital is approved by the Comptroller of 

the Currency. | 

In witness whereof I hereunto affix my official Berne 

[SEAL.] - , JOHN J. KNOX, 


Comptr oller. 


There was no vote al thea stockholders of said association passed 
relating to increase or reduction of its capital stock. 

On the same sixteenth day of December, 1881, the Comptroller of 
the Currency sent to the Pacific National Bank the following com- 
munication, viz: | 

WASHINGTON, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

The entire capital stock of the Pacific National Bank of Boston, 
Massachusetts, amounting to nine hundred and sixty-one thousand 
three hundred (961,500) dollars, having been lost, notice is hereby 
given to said bank, under the provisions of se ction 5205 of the Re- 
vised Statutes of the United States, to pay the deficiency in its capi- 
tal stock by an assessment of one hundred (100) per cent. upon its 
shareholders pro rata for the amount of capital stock held by each, 
and that if such. deficiency shall not be paid, and said bank shall 
refuse to go into liquidation, as provided by law, for three months 
after this notice shall have been received by it, a receiver may be 
appointed to close up the business of the association according to 
the provisions of section 5234 of the Revised Statutes of the United 
States. 

In testimony whereof I have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the Treas- 
ury Department, in the city of Washington and District of Columbia, 
this sixteenth day of December, A. Dy “1881. 

[SEAL. ] JOHN JAY KNOX, 
| Comptroller of the Currency. 


And at the same time forwarded a letter to Examiner Needham as 


follows, viz: 
WASHINGTON, Dec. 16, 1881. 


Sir: Your letter of the 14th inst. is received and contents noted. I 
have this day transmitted to the directors of the Pacific National 
Bank of Boston my certificate of approval of the increase in its capi- 
tal stock, thus making the aggregate capital $961,500, upon which 
an assessment of 100 per cent. has just been ordered. 

You will please remain in charge of the bank, either in person or 

by a representative (if the latter your clerk should be selected), 
13 until the full amount of the assessment shall have been paid 
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in, reporting to me from time to time the progress made in this 
direction. 
Very respectfully, JNO. J. KNOX, 
: Comptroller. 


Daniel Needham, national bank examiner, Boston, Mass. 


On Jan. 10, 1882, during the time of the suspension of said bank, 
the stockholders held their annual meeting, being the only meeting 
of the stockholders held since Jan. 11,1881, the notice of which was 
as follows: 


Pacific National Bank. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
therm will be held at their banking rooms, 105 Devonshire street, on 
Tuesday, Jan. 10, 1882, at 11 o’clock a. m. 

x i ML ‘PETTENGILL, Cashier. 


Which was duly published in the Boston Daily Advertiser. 


A copy of the record of said meeting is annexed, marked “ Ex- 
hibit 11.” | 

On the sixteenth day of February, 1882, the defendant paid to 
the directors of said bank the sum of $5,000, being one hundred 
per cent. upon fifty shares of the stock in said bank at its par value. 
Said fifty shares are the same shares the certificates of which are 
annexed, marked “ Exhibit 5” and “ Exhibit 6,” and the same 
shares which are alleged in the declaration in this action to have 
been owned by the defendant at the time of the failure of said 
bank. 

The total amount paid in by the stockholders on the assessment 
agreed upon at said meeting [of] Jan. 10, 1882, was $742,800, in- 
cluding the payment made ‘by the defendant, and was all paid in 
prior to May 20, 1882. , 

On said March 18, 1882, by permission of the Comptroller of the 
Currency, the directors took possession of the assets of said bank, 
opened its doors to business, and continued to do a general banking 
business, loaning money, receiving and paying deposits, and paying 

debts and expenses, until the twentieth day of May, 1882, but 
14 made no losses on new loans during that period. The bank 

was closed to business on said May 20, 1882, and the directors 
voted to go into liquidation ; and thereupon Linus M. Price, the plain- 
tiff, was ‘appointed receiver thereof by the Comptroller of the Cur- 
rency, and has ever since been in charge of said bank and its assets, 
books, papers, and records. | 

Record of directors’ meeting, Nov. 19, 1881, is annexed, marked 
“Exhibit 12.” 

Letter, Needham to Knox, Nov. 26, 1881, is annexed, marked “ Ex- 
hibit 13.” : 

The report of Needham to the comptroller, dated March 11, 1882, 
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embracing Needham’s letter to the directors and their reply, is an- 
nexed, marked “Exhibit 14.” 

A communication dated March 14, 1882, signed by W. J. Best and 
approved by Lewis Coleman and other directors, as per their indorse- 
ment thereon, addressed to the comptroller, was forwarded to him, a 
copy of which is annexed, marked “ Exhibit 15.” 

The reports of Needham and directors in this statement state 
correctly the assets and liability of the bank at the time reported, 
but the assets did not prove of the value therein stated. 

The amount due depositors March 18, 1882, was $4,101,365.91. 
The amount of deposits made between March 18, 1882, and May 20, 
i882, was $2,538,617.21. The amount due depositors May 20, 1882, 
was $2,052,957.82, of which $62,693.40 is due to new dep \sitors 

The receiver had realized from the assets of the Pacific National 
ing that came into his possession, in cash, $185,266.84, prior to June 

23,1883, and the best judgment he could form June 2 23, 1885, of the 

value of the remaining assets was $290,000; the nominal value of the 
assets which came into his hands at the time he took possession of 
the bank was about $3,400,000; the actual value of the same assets 
was less than $500,000; the amount of the habilities of the bank at 
the time he took possession, on the twenty-third day of May, 1882, 
was $2,400,000. 
15 The assets which were in the bank Nov.18, 1881, came into 
the receiver’s hands when he took possession of the bank, ex- 
cept such as had been collected and applied to the payment of the 
debts and expenses of the bank and such as had been surrendered 
on compromise in settlemeprt of doubtful assets. 

The bank on resumption failed to secure again the confidence of 

the business community; they found th: at they could do, and 
16 did in fact do, very little business in banking, the bank being 

compelled to have a rediscount at other banks of all paper dis- 
counted by it in order to put it in funds with which to meet present 
lis bilities, 

“On September 18, 1881, and long before that date, the surplus 
and undivided protits of said bank then and for some time there- 
after nominally standing upon the books of said bank had been 
in fact exhausted, and the capital stock of the said bank had 
been wholly lost through losses by bad debts and by loans im- 
providently made by said bank: * * * -in fact, the bank at 
that time had lost its entire capital and was then insoly ent ; 
* * * said bank when it suspended or failed, Nov. 18, 1881, 
was deeply and hopelessly insolvent; * * * on Sept. 15, 1881, 
the directors voted an increase of the capital stock, the old stock- 
holders having the right to take up the new stock ‘at par; the 
actual condition of the bank was misstated to or concealed from 
the stockholders and the Comptroller of the Currency, and thereby 
the stockholders were induced to take up the new stock at par, and 
to pay into the bank money for the same, to the amount of $461,300 ; 

* * the bank after obtaining the sum of $461,500 for said 
new stock continued in business till Nov. 18, 1881, when it failed; 
at the time of the failure the capital of the bank had all been lost, 


14 _ CHARLES E. MORRISON VS. 


together with the $461,500 paid in for new stock, that being all 
which was subscribed for on the increase voted Sept. 18, 1881. 

An assessment was made by the Comptroller of the Currency, and 

demand of payment thereof duly made, as is stated in the declaration 
In this action. 

17 The whole amount collected of the shareholders by volun-— 
tury assessment, $742,800, was used by the bank to pay its 

debts to creditors. | 

Creditors to the amount of $2,104,931.26 signed an agreement of 
extension, a copy of which is annexed, marked “ Exhibit 16,” all 
signed before March 18, 1882. 

Three creditors, after March 18, 1882, and before May 20, 1882, 
brought suits against the bank upon claims amounting in the ag- 
gvregate to $55,000, in which assets were attached to the amount of 
$156,000, and these suits are still pending. ‘To dissolve these attach- 
ments bonds were given by the bank, one March 24, 1882, in the 
penal sum of $25,000; one April 29, 1882, in the penal sum of 
$20,000; one March 31, 1882, in the penal sum of $30,000. On 
each of these bonds Lewis Coleman and John Shepard were 
sureties. ‘To indemnify them against liability as such, assets of the 
bank were placed in their hands to the nominal value of $156,000, 
being a part of the $5,400,000 assets which came into the hands of 
the receiver and are among those classed doubtful by the receiver. 

There are new Hhabilities contracted subsequent to March 18, 1582, 
to an amount in the vicinity of $200,000 (including the $62,695.40° 
due new depositors), being indebtedness due to individual depositors 


j 


and to banks, and balance due on notes rediscounted. 


18 Exhibits Annexed to Findings of Facts by the Court. 
Eexuipir 1. 
Articles of Association. 


For the purpose of organizing an association to carry on the busi- 
ness of banking under the sections of the Revised Statutes which 
authorize the organization of national banking associations, approved 
June 22d, 1874, and of subsequent acts in addition to or amendatory 
thereof, the undersigned subscribers for the stock of said association 
do enter into the following articles of association : - 

First. The name and title of this association shall be “ The Pa- 
cific National Bank of Boston.” | 

Second. The place where its banking house or office shall be lo- 
cated and its operations of discount and deposit carried on and its 
general business conducted shall be in the city of Boston, county 
of Suffolk, and State of Massachusetts. 

Third. The board of directors shall consist of from five to twelve 
stockholders, and the following persons—Leonard Whitney, Jr., 
Gideon P. Brown, Marcellus P. Springer, John H. Sanborn, Edw’d 
C. Huxley, Moses b. Tower, Edwin Ray, Edwin M. Fowle, J. Henry 
Whitaker, Arthur Sewall, George C. Rand, and Abner I. Benyon— 
are hereby appointed directors of this association, to hold their 


ead 
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offices as such until the regular annual election takes place, pur- 
suant to the fourth article of these articles of association, and until 
their successors are chosen and qualified. 

Fourth. The regular annual meetings of the stockholders for the 
election of directors shall be held at the banking house of this asso- 
ciation on the second Tuesday of January of each year; but if no 
election shall be held on that day it may be held on any other day, 
according to the provisions of section 5149 of the Revised Statutes ; 
and all elections shall be held according to such regulations as may 

be prescribed by the board of directors not inconsistent with 
19 the aforesaid provisions of the said 5149 section of the Re- 
vised Statutes. ape 

Fifth. The capital stock of this association shall be two hundred 


—and fifty thousand dollars, to be divided into shares of one hundred 


dollars each; but the capital may be increased according to the 
provisions of section 5142 of the Revised Statutes to any sum not 
exceeding ten hundred thousand dollars; -and in the case of the 
increase of capital of the association each stockholder shall have 
the privilege of subseribing for such number of shares of the pro- 
posed increase of the capital stock as he may be entitled to accord- 
ing to the number of shares owned by him before the stock is 
increased. 

Sixth. The board of directors (a majority of whom shall be a quo- 
rum to do business) shall elect one of their number to be president 
of this association, who shall hold this oftice (unless he shall be dis- 
qualified or be sooner removed by a two-thirds vote of all the mem- 
bers of ‘the board) for the term for which he was elected a director, 
and they shall have power to elect a vice-president, who shall also 
be a member of the board of directors, and to elect or appoint a 
eashier and such other officers and clerks as may be required to 
transact the business of the association, to fix the salaries to be paid 
to them, and continue them in office or dismiss them, as in the 
opinion of a majority of the board the interests of the association 
may demand. They shall have power to define the duties of the 
officers and clerks of the association, to require bonds from them, and 
to fix the penalty thereof; to regulate the manner in which elections 
of directors shall be held, and to appoint judges of the elections: to 
provide for an increase of the capital of the association, and to reg- 
ulate the manner in which such increase shall be made, and gen- 
erally to do and perform all the acts that it may be legal for a board 
of directors to do under the Revised Statutes aforesaid; and they 
shall also have the power to make all by-laws that it may be proper 
and convenient for them to make under said Revised Statutes for 
the general regulation of the business of the association and the 
management and administration of its affairs, which by-laws may 

prohibit, if the directors shall so determine, the transfer of 
20 stock owned by any stockholder who may be liable to this as- 

sociation, either as principal, debtor, or otherwise, without 
the consent of the board. | 

Seventh. This association shall continue for the period of twenty 
years from the date of the organization certificate, unless sooner dis- 
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solved by the act of its stockholders, owning at least two-thirds of its 
stock, who may dissolve and close up the association in such man- 
ner as they may deem to be for the interest of the stockholders and 
creditors of the association, but subject to the restrictions, require- 
ments, and provisions of the Revised Statutes. 

Eighth. These articles of the association may be changed or 
amended at any time by stockholders owning a majority of the stock 
of the association in any manner not Inconsistent with the Revised 
Statutes, and the board of directors or any three stockholders may 
call a meeting of the stockholders for this purpose. 

In witness whereof we have hereunto set our hands *his tenth day 
of October, eighteen hundred and seventy-seven. | 

LEONARD WHITNEY, Jr 
GIDEON P. BROWN. 
MARCELLUS P. SPRINGER. 
JOHN H. SANBORN. 
EDWARD C. HUXLEY. 
MOSES Bb. TOWER. 
EDWIN RAY. 

EDWIN M. FOWLE. 
JAMES H. WHITAKER. 
GEORGE C. RAND. 
ARTHUR SEWALL. 
ABNER I. BENYON. 


Exuibit 2. 
By-Laws of the Pacific National Bank. 
Elections. 


Secrion 1. The regular annual meeting of the stockholders of 

this bank for the election of directors shall be held at its banking 
house on the second Tuesday of January of each year between 
21 the hours of 10 and 4. Fourteen d: avs’ notice of the time and 
object of said meeting shall be given by the cashier by pub- 

lication in some newspaper published in Boston. At said meeting 
three judges of the election shall be appointed, who shall hold and 
conduct the same, and who shall, after the election has been held, 
certify under their hands to the cashier the result thereof and the 
names of the directors elect. 

sec. 2. The cashier, upon receiving the certificate of the judges 
of the election, as aforesaid, shall cause the same to be recorded upon 
the minute book of the bank, and shall notify the directors elect of 
their election and of the time at which to meet for the purpose of 
organizing the new Board. 3 

Sec. 3. If for any cause the annual election of directors should 
not be held on the ig above named, the board shall order the elec- 
tion on some other day, of which special election notice shall be 
given, judges appointed, and returns made according to the require- 
ments of sect’s 1 and 2. : 
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Officers. 


Sec. 4. The officers of this bank shall be a_ president, cashier 
teller, book-keeper, and such other officers. as may be required for 
the prompt and orderly transaction of its business. 

Src. 5. The president shall hold his office, unless he shall resign 
or become disqualified, for the current year for which the board, “of 
which he shall be a member, was elected. In case a vacancy shall 
oceur in the board of directors during the current year it shall be 
filled bY the board. 

Suc. 6. The cashier and su bordinate ieee shall be appointed to 
hold their offices respectively during the pleasure of the board. 

Sec. 7. The cashier shall be responsible for all moneys; funds, 
and valuables of the bank which may come into his possession, and 
shall give bonds, with security, to be approved by the board, in the 
penal sum of twenty thousand dollars ($20,000) conditioned for the 
faithful and honest discharge of his duties, and he will faithfuily 
apply and account for all such moneys, funds, and valuables, and 
deliver the sam: do proper demand, to the order of the directors 


of the boards, or to the person or persons authorized to receive 
them. 
22 Sec. 8. The teller shall be responsible for all such sums of 


money, property, and funds otf every description as may from 
time to time come into his possession as teller, and shall give bonds, 
with satisfactory security, in the penalty of ten thousand dollars 
($10,000) conditioned for the faithful and honest discharge of his duties 
as teller, and that he will faithfully appply, account for, and pay over 
all moneys, property, and funds of every description that may come 
into his hands by virtue of his office as teller to the order of the 
directors, or to such person or persons as may be authorized to de- 
mand and receive the same. ‘he book-keeper and all other officers 
and clerks shall give bonds, with security, in such sums as the 
board may require. | 

Seal. 


Src. 9. The following is an impression of the seal adopted by the 
directors of this bank : 


(IMPRESSION OF SEAL.) 
Conveyance of real estate. 
Sec. 10. All transfers and conveyances of real estate shall be made 


under the seal of the bank in accordance with the order of the board, 
and shall be signed by the president and cashier. 


Incre: 1Se of stock. 


Sec. 11. Whenever an increase of stock shall edekainuneasd upon 
it shall be the duty of the board to notify all the stockholders of the 
same and cause a subscription to be opened for such inerease, and 
each stockholder shall have the privilege of subscribing for such 
number of shares of new stock as he may be entitled to subscribe 

: PAB 


18 | CHARLES E. MORRISON VS. 


for, in proportion to his existing stock in the bank. If any stock- 
holder should fail to subseribe for the amount of stock to which he 
may be entitled within a reasonable time, which shall be stated in 
the notice, the directors may determine what disposition shall be 
made of the privilege of subscribing for the new stock. 


Business of the bank. 


Sec. 12. The bank shall be open for business at such hours as the 
directors shall determine of each day in the year excepting Sundays 
and legal holidays. 

a Minutes. 


Sec. 13. The articles .of association of this bank and the returns 
of .the judges of the elections shall be recorded in the minute book 
and also the proceedings of the directors at all regular and special 
sessions. ‘The minutes of all meetings shall be recorded by the 
cashier. 

Transfers of stock. 


Sec. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept, in which all assignments and 
transfers of stock shall be made. : 

Sec. 15. Certificates of stock signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 
shall be returned and canceled from certificates issued. 


Expenses. 


Sec. 16. The current expenses shall be paid by the eashier, who 
shall cause the same to be entered upon a book kept for that pur- 
pose and open for inspection of the board at all times. 


Contracts. 


Sec. 17. All contracts, checks, drafts, certificates of deposit shall 
be signed by the president or cashier. 


Examination. 


Sec. 18. There shall be appointed by the board every six months, 
and one week at least previous to the declaration of a dividend, a 
committee, whose duty it shall be to examine the affairs of the bank, 
to count its cash and compare its assets and liabilities with the 
balances on the general ledger, for the purpose of ascertaining whether 
or not the books are correctly kept, and whether or not the bank is 
in asolvent condition and can properly pay a dividend. The result 
of said examination shall be reported to the board at the next regu- 
lar meeting. 


5 eee ae eet 
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Sec. 19. The regular meetings of the board shall be obi on such - 


days as the directors may determine. Special meetings may be 
called by the president or cashier. 
-Quorumis. 
Sec. 20. A majority of the directors, including the president, shal] 
be a quorum to do business. 
yon Sec. 21. These by-laws may be changed or amended by a vote of 
two-thirds of the directors. 


Exuiir 3. 
Turspay, Sept. 18, 1881. 
Present: Messrs. Benyon, Coleman, Dyer, Shepard, Cassidy, Whit- 
aker, March, and Fowle. 
Discounted notes per record 51, Nos. 159 to 168, were approved. 
Voted, That the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in an equal amount to that now held by them. 


Attest: J. M. PETTENGILL, Cashier. 
bo 2 _ | 
EXHIBIT 4. 
A. I. Benyon, president. J. M. Pettingill, cashier. 
| Paciric NationaL Bank, 105 DevonsHrireE STREET, 
: Boston, Sept. 15, 1881. 


At a meeting of the directors of this bank, held this day, it was 
“Voted, That ‘the capital of this bank be increased to one million 
dollars, and that stockholders of this date have the right to take the 
new stock at par in equal amounts to that now held by them.” 

Subseription to the new stock will be. payable October Ist. Parties 
desiring to anticipate payment will be allowed interest to that date 
at four per cent. per annum. 


J. M. PETTINGILL, Cashier. 
25 -  EXHrisirt 5. 
No. 15. : ts 3 | 25 shares. 
The Pacific National Bank of Boston, Massachusetts. 

This certifies that Charles EK. Morrison, of Swampscott, is proprietor 
of twenty-five shares in the capital stock of The Pacific National 
Bank of Boston, Mass. | 

‘Transferable only on the books of the said bank, in person or by 
attorney, on surrender of this certificate. 

Boston, Nov. 1, 1877 

A. I. BENYON, President. 

I. J. CHICK, Cashier. 

(Across the face of above certificate is written: ) 

Boston, Feb. 16th, 1882. 

An assessment of one hundred per cent: has been paid on this 
certificate. 


: 
y 


LEWIS COLEMAN, Pres’t. 
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EXHIBIT 6. 
No. 867. , | | 25 shares. 
The Pacific National Bank of Boston, Massachusetts. 

This certifies that Charles E. Morrison, of Swampscott, 1s pro- 
prietor of twenty-five shares of the capital stock of The Pacific 
National Bank of Boston, Mass. 

; 

Transferable only on the books of said bank, in person or by at- 
torney, on surrender of this certificate. 

Boston, Oct. 1, 1881. ‘ 

A. I. BENYON, President. 

J. M. PETTENGILL, Cashier. 


26 (Across the face of above certificate 1s written :) 
Boston, Feb. 16th, 1882. 


An assessment of one hundred per rent. has been paid on this 
certificate. | 


LEWIS COLEMAN , Pres't. 
EXHIBIT 7. 
Report of. Bank Examiner to Comptroller, Nov. 18, 1881. 
No. of bank, 2578. 


Examiner’s report of the condition of the “ Pacific National Bank,” 
located at Boston, in the county of Suffolk, State of Massachu- 
setts, at 6 o’clock p. m., Nov. 15, 1881. 


A. I. Benyon, president. J. M. Pettengill, cashier. 
Resources : 
Dollars. Cts 
1. Notes and bills discounted ._._...._.........-.. .. 4,186,300 27 
Ar ee ima bnknim os pwdiun ows - 26,539 55 
%. U.S. bonds to secure circulation ......-..------ 500,000 00 
4. U.S. bonds to secure deposits -...---..----.--- 
se en een 
6. Other stocks, bonds, and mortgages -__. Zecularienaie 


See general remarks. 


7. Due from app’d reserve agents, viz.---..---.--- 273,500 00 
8. Due from other national banks ______________ - -~ 151,700 43 
9. Due from State banks and bankers... ____-- 4 329 84 
1, Mauer Ome... ua $ 
11. Other real OSES ES 
12. Furniture and fixtures____ .__- 
13. Current expenses___...._.~-- $22,252 73 
£4: CGROR PON Si oak ass 289 62 
| I D2? BO 
a MM i i mere ea 8.593 75 
RIE eo ct wk en Ba oe be ak 38,431 54 
27 16. Checks and other cash items._..-_______ 1,466,248 84 


« 


_ << oe | ee ”~ 
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| ) Dollars. Cts. 
17. Exch’s for C. H:, includ’g gold ch’ks----_..---- 
18. Bills of other national banks SSIES eI, TO mates 9,694 O00 
19. Bills-of slate DG0ES <...4 sucess oes 
20. Fractional currency (includi’g nickels) Rk Siebel 
21. Specie, viz: | 
Silver CB ioc. clase eee $3 049 68 
Gold CONS. ic0~ sca ensue Cihiweer 7 
Gold treasury notes-_------.-- ¥ 
0,049 68 
22. Leg: il-tender notes ._...-.--=-- RENEE DETERS 
93. U.S. cert’s of dep. for legal tenders se Skint me 
24. 5 p. ec. red’ fund with "Veen WORE i Sk 15,500 00 
25. nese funds With FTORR Ti Becsin dis cane td cee 
Cash derbi cs ca ee Udbsink Wiad aneandin 5,011 19 
ROG since ti eaten salbesanke 6,709,709 44 
Liabilities: | 
}.. Captial storks ORIG Tien ke eens Pape 500,000 O00 
New . Og ay dst ence te nce Se SMO 461,370 OO 
2 SOI TRG oo ek nae ae 74,142 82 
3 SOO oe aeas Sea eee 966,135 67 
2 CHARS oc oo cc Bae Pe atta I 
i as cede sean cpt ai epee aes 
BR SPyet ii sees Ca a = 
7: 3 et arid. Wee a ee ue 7,080 05 
: eres 12,215: 72 
8. Circulation received _--.-------. $450,000 00 
On hand and returned__-_-_-~---- 
: | 450,000 00 
9. State bank circulation outstanding---.----.--.-- 
10. Dividends anpeid—_..-<. is n23 nesses 435 00 
28 11. Individual deposits, viz: 
Subject to check --.------- $1,062,540 10 
Demand -certif’s. 5... 1,695,500 35 
Time certificates.....-. --- 
Certified checks -.___----- 
Cashier’s checks. ..... .... | 
| 708,140 00 
12. United States de »posits Be oe Seca ocecsuich Maceeacne ans Gethagek 
13. Deposits of U.S. disbursing officers... --..------ 
be Pee te NabOUNal BANE a 1 473,240 18 
15. Due to State banks and bankers___---.---_-_-- 13 695 18 
16. Notes and bills rediscounted __.—_.-.........-- 685,089 61 
EE) rt ONE asin oe Seb hakin Aces ais aren ele ae 
Ce QUOT oc da de 5 ee eee fey eee 96,879 48 
OS oS ves ae ih eee i iilececet es acl deaataben 6,709,709 44 1 
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Dividends and Surplus. 
(Section 5109 of the Revised Statutes of the U. 8.) 


Date of last dividend, July 1, 1881; amount, $15,000; carried to 
surplus, $14,259.48. 


Loans and Discounts. 


On paper with two or more individual or firm names. $2,265,815 17 
On single-name paper (one person or firm), without 


Ie i oi igs siete wai idiom cin ecm paid 301,518 35 
On mortgages and other rea! estate security—-~~- 1 252.659 17 
On U.S. bonds payable on demand --_--..----~._.- 

On other stocks, bonds, etc., pz ayable on demand. ..... 1,366,807 58 


ee i on ee REF LPN 


Ineluded in the above are— 


Bad debts, as defined in section 5204 of the Revised 
Lie Ge Wi ck. nar heen ck anoncuue 


Other suspended and over-due paper.-__--_- 371,095 87 
29 Liabilities of directors (individual and firm) as 
payers.--.------ as scki00 snlelsedl ii pile a SAM dea nic adeeas aes 204,747 30 


Loans exceeding the limit prescribed by section 5200 of the Re- 


vised Statutes of the U. S.. Vis: 

N. M. Jewett, $100,000; Henry Waterman, $140,000; Geo. E. 
Horn, $100,000; Chicago, Burlington & Quincy Rk. R. bonds, 
$100,000 ; Katahdin railroad bonds, $99,500; T. C. Weeks, 
$192,850. 

General Remarks. 


Directors Pacific National Bank. 


Leonard Whitney. Geo. N. March. 
EK. M. Fowle. Lewis Coleman. 
Arthur Seward. . Edwin Ray. 
John E. Cassidy. | J. H. Whitaker. 
M. P. Springer. | John Shepard. 
J. H. Sanborn. A. I. Benyon. 


In my last examination of this bank I called especial attention to 
its manner of making loans by the issuing of certificates of deposit, 
and suggested that, in a financial crisis, such a system might be 
attended with peril. I also called attention to the names of parties 
who were borrowers, many of which were new to me, and to the 
character of the collaterals, many of which I know nothing about. 

During my examination, which continued through many days, at 
times entire days, and at times fragnments of days, with examina- 
tions elsewhere carried on to a greater or less extent, I saw some of 
the directors, Mr. March and Mr. Whitney, more than any others, 
but to all that I saw I expressed anxiety for the welfare of the 


bank, on account of its loans based on its credit represented by cer- 
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tificates of deposit, and the peculiar character of many of its col-- 
laterals, about which I knew nothing, and urged the importance of 
a careful examination of the paper and securities of the bank and 
of the president’s manner of doing business. The gentlemen that I 
saw.all assured me that my urgently expressed requests should be 
comphed with, and I felt comparatively easy, for | knew that my 
examination had been thorough, and, if the loans were good, the 


_bank was in a healthy and prosperous condition. 


The promises made, however, were never kept ; and subsequently 
to the forwarding of my report to the comptroller, when I inquired 
of Mr. March, who is still one of the board of directors, if the 

30 examination by the directors had been made, he replied that 
it had not; that the directors met for the purpose of examina- 

tion, and the president, being informed of the purpose of the meeting 
of the directors, “flew into a passion,” and said, “If the directors can- 
not trust the thorough examination of Col. Needham, I will resign.” 
Other conversations between a member or members of the board and 
the president was had on this matter, and the examination was 
abandoned. I replied to Mr. March in language substantially as 
follows: The responsibility of the bank is upon the directors, and 
they can never shield themselves by placing it upon the president. 

Had the examination of the directors been made, the character 
of the collaterals and the system of doing business: by the president 
would have unquestionably been changed, and the result w ould have 
been different. 

In reading the reply of the president to the letter of the Comp- 
troller of Feb. 19th, I find that he promised to comply with the 
express wishes of the comptroller, but it was in promise alone that 
the comphance was made. A more reckless management than had 
ever before been conceived almost immediately after began. The 
eredit of the bank was loaned to a greater and creater extent, and 
the ambition of the president seemed to be not so much see urity as 
how large he could swell his loans with a pledge of the borrower 
that the certificates of deposit on the money loaned should not be 
drawn for a period of time after the loan was effected. 

For instance, in September, 1881, he loaned one hundred thou- 
sand dollars to Geo. E. Horn, of New York, and took as the only 
security a blank cheek signed by John Steward. This check has 
only the signature, no date, no amount, and might have been given 
for one thing or another, or, as far as I could s see, might have been 
stolen from a check book. We have written to New York to make 
inquiry, but as yet have no reply. | 

Another instance: Oct. 7th, 1881, N. M. Jewett borrowed the 
credit of this bank to the amount of eighty thousand dollars, and an 
acceptance of an item of real estate to the amount of twenty thou- 
sand dollars established an aggregate debit of one hundred thousand 
doliars. Where the item of real estate called tw enty thousand came 
from, I am as yet unable to ascertain. ‘The bank now shows to rep- 
resent this hundred thousand dollars a mortgage of real estate in 
Boston, and, so far as I can see, the security was taken for an origi- 
nal debt, and is contrary to the statute. | 
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One instance more will be enough to completely establish my 


charge of reckless management. In ‘October , 1851, the bank loaned 
its credit to Henry Waterman for one hundred thousand dollars, 
and took for security $145,800 of the stock of the Southern Mar yland 
railroad, which has no market value, and is, at the best, a very 
doubtful matter. 
31 Now, at these times, the bank was absolutely poor, had no 
money whatever to loan, and the only possible advantage it 
could get was the temporay use of the means which its credit thus 
loaned represented, the parties promising not to draw on the credit 
for two or three months. It seems almost impossible to believe that 
these and many other equally hazardous transactions were entered 
into without some ulterior and hidden motive on the part of the 
president, but I have in vain failed to find one. 

The certificates of deposit, in a large number of instances, repre- 
sent the legitimate deposits of money; many of these draw interest. 
How large a number are certificates representing credit only I am 
unable to determine, but evidently this amount is of great magni- 
tude. I enclose herewith paper marked “A,” which will show the 
individual and total certificates issued. 

In the same way, by the issuance of certificates under promise 
that the money should not be drawn for a period of time, although no 
such expression is indicated on the certificate, the bank has carried 
on, within the last eight months, an.,enormous real estate business, 
to wit: 


Of the Home Savings Bank it has purchased real estate 


RD OO as le ei ca ae cs oe wee 10,000 
From the same bank, real estate in Boston ._... ---.-__- 10,000 
from the same, aston item of real state in Boston__-_. 4,500 
Prom the same. 2 reer © Wher... ...05 ne eee a ee 22759) 17 
Krom the Mercantile Savings Institution, real estate in 

NN A ce AQ O00 


These are all original and illegal transactions. The deeds of the 
first-named items bear date in Oct., 1881; of the third named, Apr. 
4th, 1881; of the fourth, Oct. 12th, 1881, and of the fifth the date is 
Jan. 17th, 1881. I said to the president, in the presence of the di- 
rectors, no such property was in this bank on the 31st of January, 
1881, and he admitted, in all their presence, that the trade was_ not 
consummated until February, 1881, and that the deed was dated back. 
Most of this property is subject to mortgages, which the bank must 

varry if it continues to hold, and the bank holds nothing but the 
equities in its assets. 

Together with the directors I have carefully gone over the call 
loan (so called), the aggregate amount of which, in round numbers, 
is sixteen hundred thousand dollars, and in marking off what might 
be considered doubtful, we have an aggregate of nearly one hundred 


thousand dollars, which would need time and care, and, if it came 


at all—and very likely a large portion of it might—would come 
very slowly. 
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This is independent of the one hundred thousand dollars 
32 of Horn, to which J have heretofore alluded, and which has 
attached to it the blank check of John Steward. 
In the discounts there appears the enormous aggregate of three 
hundred and seventy-one thousand and ninety-five 34%, “overdue.” 
This enormous amount has accumulated from about twenty thou- 
sand do_lars, at the time of my January examination. I herewith 
send a detailed statement, marked “ B.” Many of these items have 
collateral, and are undoubtedly coilectible, but a large amount will 
very likely be slow of collection. 


The bank has lodged at the Central. National Bank of 


Boston, collateral to secure loans amounting to_---~ $238,502 55 
At the Five-Cent Savings Bank... 0... 1422. als 107,000 
At Brown, Riley & Co.’s -__- -_.- es dasa ad en ae 10,000 
At the Howard National Bank = ---... I as ea es 115,000 


to secure loans, which, with the exception of the loan at the Central 
National, have a margin which will undoubtedly be realized to apply 
to the unsecured liabilities of the bank. 

At the Central National, independent of the indebtedness acknow!- 
edged by this bank, is a claim of two hundred and fifty thousand 
dollars, which this bank holds nothing to represent. This claim on 
the part of the Central has the prima facie evidence of the checks of 
this bank on the Ehot. There is no doubt but that Mr. Weeks owes 
this amount to somebody; he admits that; but there is no evidence 
that he owes it to the Pacific. How the Central National comes in 
possession of the checks of the Pacific, if it does not owe it that 
amount, has been a matter of protracted investigation by me. 

[ have reached the conclusion that the checks wer e temporarily 
loaned and not returned, or that they were given for a considera 
tion, and the representative of that consideration has been mielaia 
or destroyed. 

The prospect of litigation to est ablish this question is very good. 

“ Other stocks, bonds,and mortgages” I called attention to in my 
preliminary report, of which I desire this to be the concluding part. 
That there would be a large loss on these items'if a forced sale was 
made there can be no doubt. 

All of the bank balances have bene sesticd:ith the exception 
of those noted on the sheet which I herewith send, marked “C.” I 
do not think the differences of unverified balances are of any con- 
siderable magnitude. 

I herewith also send a sheet marked “ Sa wide contains a full 
and complete list of the cash items as they appear in the bank. 
Many of these items are undoubtedly collectible, and no excuse but 

reckless negligence on the part of the president and cashier 
33 can explain their accumulation. The Weeks checks, which 
constitute the great bulk of the list, to wit: 


4—1?45 
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Aug. 9th, 1881. Check on Broadway National Bank, drawn 


by Weeks to the order of Day--.----- 10,000 
“19, 781. Drawn by Ww eeks to the order of Day ---- 50,000 
Sept. 3, ’81. ce z __-. 25,000 
Nov. 15, ’81. . ‘ ocoe ee 
rT; rT rT rT ) — Byecre 25,000 
a4 ce ce ‘¢ | 7 ‘ce ges sar 50,000 
‘é ce ce ce ‘ce fg a 50,000 

ake pte: ‘“ “Check of Nat'l Security Bank by Weeks 
eee Greer OF DIT. ok nn cp cw cues 20,000 

ee “On North Nat. Bank by Weeks to the 
I I ads cs inncahsen do sb ceites 6 snes nes 75,000 

<< «  * Qn North Nat. Bank by Weeks to the 
Te NN oe kk carne aoe 50,000 

“ 17, “ On North Nat. Bank by Weeks to the. 
7 a cei ccsectaaitimnien inane’ b Mebie 877,500 
PT ie ois ri cee mn on ial sche a acl okiata coca’ 1,262,500 


[are] unsecured. No difficulty was experienced in passing Weeks’ 
checks through the clearing house until Aug. 9th, 1881, when ten 
thousand dollars came bs ick and was carried “in cash items. 

On Aug. 19th one of fifty thousand dollars came back and was 
placed in cash items. On the 15th day of October checks aggregat- 
ing three hundred and fifteen thousand dollars came back, and this 
decided the temporary fate of the bank. 

The check given on the seventeenth was a check in settlement, 
and, according to the books of this bank, represents the entire bal- 
ance due from Weeks to this bank. 

The transaction of taking checks of this bank on the Eliot National 
Bank, and paying in cheeks drawn on other national banks which 
went regularly through the clearing, had been prosecuted by Weeks, 
to a greater or less extent for a year. During this long time the 
transactions were made to balance every night. The transactions 
began in a comparatively small and, so far as I can see, in an ap- 
parently legitimate, way. From time to time they grew until the 
aggregate reached well into a million a day. 

In the earlier history of these transactions, and for a long time 
afterward, reaching into the early summer, many gentlemen believe 
that Mr. Weeks was perfectly solvent, and, had it not been for the 
crisis precipitated by the assassination of the president, his failure 
would not haveoccurred. Bethisasit might, there can be no question 

as to the illegitimacy of these tranactions, out of which the 
34 Pacific National Bank never realized one single dollar. No 

motive, except to do an immense business, can be assigned for 
the strange conduct in allowing these transactions on the part of the 
president. 

[In looking over the assets and liabilities I consider the bank and 
its shareholders in a most precarious condition, and, unless Mr. 
Weeks can furnish the equivalent of at least five hundred thousand 


oe 


. 
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dollars in current funds and the stockholders pay in one million 
more, I would not consider even the possibility of reorganization. 

r, I come now to the final consideration of this terrible catastrophe— 
2 terrible to the innocent depositors who may have the inconvenience 
of long delay and possible loss; terrible to the shareholders who must, 
in any event, for the time being, sink their entire capital; terrible 
for the directors, who had timely warning from the examiner and 
from the honorable Comptroller of the Curreney with regard to the 
illegal and careless manner in which the president was conducting 
the business of the bank, and terrible for the business interests of 
society, which receives the shock of violated trust so detrimental to 
all its interests. 

Bringing the first great fault to. the door of the directors, who, 
when notice was eiven, should have persisted in a most rigid exam- 
ination, | come to the cashier. In his custody were the funds of the 
bank. ‘To him was submitted every item intended for the clearing. 
He was a man of long experience. He was taken from a neighbor- 
ing bank, and the directors were influenced in his selection by his 
reputation of a careful and conservative man. No one knew better 
than he that clearing-house checks always represented cash. Out of 
his hands every day passed the checks that were given to Weeks, and 
it was for him to know whether or not he received an equivalent. 

Could it be possible that for months a business of drawing and 
balaneing ehecks on the part of Mr. Weeks could have been con- 
tinued from day to day and a man of long and varied experience, 
~ like the cashier of this bank, have no suspicion? If it is possible to 

imagine that, for the nine months of increasing business of this char- 

acter, the cashier had no suspicion on the ninth day of August ,1881, 

| when the first check of Mr. Weeks of ten thousand dollars came back, 

there could be excuse no longer; but even then no communication 

was made to a single member of the board of directors, and the draw- 

ing of checks and the acceptance of Weeks’ checks as an equivalent 
went on. | 

On the 19th of August a check of $50,000 came back, but still not 
a word from the cashier, and on the third of September another of 
$25,000, but yet not a word, although these returned and dishonored 
checks were ‘entered day after day in “cash items” by the teller. 
The transactions still continued without one word of disclosure being 


made to the directors from this trusted servant, who was receiving ~~, 
a large salary to guard the interests of the bank. 
OO Confidence must begin somewhere; without confidence there 
-s ean be no credit;.without credit there can be no bank; without 


the bank there can be no extended business. ‘The directors had the 
right to confide in their cashier, certainly tothe extent that he would 
not accept in exchange for the funds of the bank in the form of a 
clearing-house check anything ihat was not the equivalent of money. 
The cashier cannot hide behind the president. . He is an independ- 
ent officer of the bank, and his duties are well and clearly defined. 
His trust has been violated, and the immediate cause of this disaster 
is chargeable to him. 
The “president of this bank must be next considered. He was 
ee Naren, , 
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made president of this bank when the fiery tongue of scandal was 
pursuing him with relentless ardor. How has he returned the con- 
fidence so freely given? No one knew better than he what was and 
what was not legitimate banking. He knew, for the Comptroller of 
the Currency had told him, that loaning the credit of the bank was 
illegitimate and perilous business. He knew that m: aking loans 
through the medium of certificates of deposit was more dangerous 
than making loans on legitimate deposits. He knew the transactions 
of buying real estate, loaning on real estate, loaning in. excess of the 
limit, ‘loaning by the hundreds of thousands of dollars on question- 
able security and in a careless manner were all blameworthy and 
reprehensible. He knew that securing the deposit of a life insurance 
company by taking out life policies on himself and son and charg- 
ing the premium of $1,041.05 to the bank was unparalleled in the 
history of banking. He knew that buying old stone taken as debris 
from city housesand issuing certificates amounting to eleven thousand 
dollars therefor was monstrous and reckless. He knew that continu- 
ing to prosecute his business in a manner condemned by the comp- 
troller, and without asking the directors to share with him in the re- 
sponsibility, was high-handed and unjustifiable. There is no excuse 
for these two high, ‘trusted, executive officers of the bank. 

The matter is still under advisement whether the stockholders 
will make good the losses or the bank go into the hands of a receiver. 

The principal part of the “cash over” in the statement forwarded 
as a preliminary report belonged in the loan account. The principal 
part of the discrepancy in the loan account was the result of our hur- 
ried manner In taking it, and is now mostly explained. 

The real estate all appears in the call loans, and I have treated it 
under the head of “On mortgages and other real estate security.” 

The classification of the loan is the best I could give in the pres- 
ent condition of affairs, time collateral loans being treated with the 
two-named paper. 

In “other suspended and overdue” I have classified all the over- 
due and bad debts, finding it difficult to determine how much of this 

amount should be treated as “bad debts.” My own judgment 
36 is that a very considerable amount of the “other suspended 
and overdue” should stri¢tly be treated that way. 

The question has been raised as to whether the new stock is liable to 
assessment under the law, the increased capital not being all paid in. 
Can you give me infor mation on this point, as it is very Important 
in the reorganization ‘ ? 


Of illegal and illegitimate transactions not mentioned elsewhere 
in this report may be stated the following: 


An agreement with Taunton Savings Bank to deliver 


__adeed of fifteen houses on Madison Square, Boston- -.-- 7,500 
Pour bonne of mantesket Co. occ ew ee et 4 000 
One bond Pleasant Valley & Utah_................ 1,000 


Taken of stockholder to represent balance due on new 
stock of the bank and standing in the assetsas.... --.. 5,000 
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100 shares Pacific National Bank stock purchased for 

a customer, but no agreement by which the cus- 

tomer can be held_-_---- ane Sk ew an hc ages =n Sao 
Three notes of W. B. Worcester, 6,000_....-.---=---- ote) Se 


Worcester being a man whose responsibility and place of business 
are both unknown. In some form or other I have alluded to the 
most striking features of the loan account. In summing up the situ- 
ation I have to say that on the 26th instant I made a statement 
of the condition of the bank to the directors. This statement 
I preferred to put in writing, but as they objected to that, fearing 
it might reach the public and thus prejudice their case, | sub- 
mitted it without manuscript. -On the 29th, at the request of the 
directors, I made a statement to some forty gentlemen, composed of 
the directors and the largest stockholders of the bank, who had been 
invited in for consultation. This statement was also, at the request 
of the directors, made without manuscript, although, being made to 
a promiscuous body, it was much less complete than my first state- 
ment to the bank. At the adjournment of this meeting I was waited 
upon by a committee and presented with a letter, of which the fol- 
lowing is a copy: Boston, Nov. 29th, 1881. Col. Daniel Needham, 
bank examiner. Dear Sir: At a meeting of the stockholders and 
directors of the Pacific Nationat Bank held this day at the office of 
the association the following resolutions were adopted unanimously : 
Resolved, That the thanks of the directors, stockholders, and de- 
positors of the Pacific National Bank are due, and are hereby ten- 
dered, to Col. Daniel Needham for his earnest efforts to ascertain the 
condition of the bank, as well as for the valuable suggestions he has 
made looking to its reorganization.—Signed, Lewis Coleman, chair- 
man. 1 take the liberty to incorporate this communication into this 

report. The names of thedirectors, which will be found under 
O7 the head of general remarks, areamong the most honored names 

of Boston’s business men, leaving out the name of A. I. Ben- 
yon. My view of the situation from the first has been of the most 
serious character. Much of the paper upon which reliance is placed 
to me looks doubtful, and I am yet to be convinced that the losses 
may not approximate seventeen hundred and fifty thousand dol- 
lars—possibly more. Although it must be admitted that the dis- 
honored checks of Weeks precipitated this disaster, it is to me equally 
clear that the enormous issue of certificates as a matter of credit on 
illegal and questionable loans would have brought ruin in the end, 
and that the end could not be far off. In conelusion I can only 
say I have failed to find an explanation of these strange transac- 
tions, and, if not based upon criminality, must be explained by idiocy 
or 1nsi nity. I shall advise the Department immediately of the con- 
clusion reached by directors. | 


DANIEL NEEDHAM, Examiner. 


To the Comptroller of the Currency, Washington, D. C. 
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o 
EXHIBIT 8. 


TREASURY DEPARTMENT, 
Orrick OF COMPTROLLER OF THE CURRENCY, 
WASHINGTON, December 13, 1881. 
Sir: I had a conference with the committee who arrived. here 
yesterday in reference to the affairs of the Pacific National Bank 
It is proposed to make an assessment for the full amount of the 
stock of the bank, and it is believed that when this is paid up the 


capital stock will be unimpaired and the bank in possession of 


abundant funds to meet all their obligations. 

I request that you will, immedi itely on receipt of this letter, write 
me in reference to the present condition and prospects of the bank, 
and if you see any reason to doubt its ability to resume business, as 
proved. 
Very respectfully, JNO. JAY KNOX, 

Comptroller. 


Daniel Needham, Esq., nat. bank examiner, 45 Milk street, Bos- 
ton, Mass. 


38. EXxHIbit 9. 


Orrick DANIEL NeepHAM, NATIONAL BANK EXAMINER, 
45 Mitk Street, Boston, Dec. 14th, 1851. 

Sir: Your letter of the 15th is at hand. eos 

In reply to your inquiry I will say: If Weeks will pay in on his 
unsecured loans five hundred thousand dollars, as has been proposed, 
and the arrangement with the Central Nationai Bank with reference 
to the adjustment of the disputed claim is perfected and an obliga- 
tion is given by the directors guaranteeing a certain amount of 
doubtful paper, which amount is stipulated in the resolution, a copy 
of which, after its passage, will be immediately forwarded to you by 
the board, then an assessment of one hundred per centum on the 
present capital of the bank, as it now stands on the books, would, in 
my judgment, make the bank solvent. 

Many of the directors have the fu!l confidence of the public, and, 
under the conditions I have specified above, I should have no doubt 
of the full ability of the bank to resume. 

In speaking of the present capital upon which assessment must be 
made, I mean the old $500,000, together with the new $461,300, 
making subject to assessment $961,500. In my judgment it is most 
important that the bank should be revived if possible. 

If it falls, the Central National must also fall, and the widespread 
Injury could not be estimated. 

I am gratified to say that the condition of the bank has been 
strengthened since it has been in my charge by the securing of some 
questionable debts, and careful management will undoubtedly save 
to the bank a large amount which would otherwise be lost. 

If the bank goes on upon the plan now laid out, and which will be 
presented to you for approval within two or three days, and which 
embodies the features noted in this letter, then there must be a delay 
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of some weeks, and I would like your ‘approval to place my clerk in, 
charge during more-or less of the temporary absence | may make in 
continuing my work of examinations elsewhere. 

Very respectfully, DANIEL NEEDHAM, 


Nat. Bank Hxraminer. 


To Hon. John J. Knox, Comptroller of the Currency, Washing- 
ton, D. C. 


39 Exar 10. 
Resolutions of Board of sash casei Dec. 14, 1881. 


Boston, Dee. 14th, 1881. 


Ata meeting of the toakd of directors of the Pacific National 
Bank, held this day at the banking house, the following preamble 
and resolutions were unanimously adopted : 

Whereas on the 18th day of November, 1881, it was discovered 
that the Pacific National Bank was unable to pay on demand its 
liabilities to depositors and creditors ; 

And whereas since the. date named the dkseiiaiits: assisted by Col. 
Daniel Needham, national bank examiner, and Wm. J. Best, have 
been engaged in an investigation to determine the liabilities and 
assets of said bank ; 

And whereas said investigation enables said directors to fix the 


apparent liabilities at $6,77: 4,63 3.60 and the assets at the par or 


nominal value of $6,782,558.58, showing an apparent excess of assets 
over liabilities to the amount of $7,924. 93 Dd; 

And whereas said assets are be now worth their par or nominal 
ralue, but would probably realize in cash, with judicious manage- 
ment, $5,308,895.34, which would leave an apparent deficiency of 
$1, 4G65,7 7398. 26 : 

And whereas, i in the adjustment of the account of the Pacific Na- 
tional Bank with the Central National Bank, the latter has agreed, in 
the event of the reorganization of the Pacific National Bank, to yield 
of its alleged claims against the former the sum of $315 400, and 
has also agreed to return to the Pacific National Bank ood assets of 
said bank now a i said Central National Bank as collateral to 
the amount of $55,252.55, thereby reducing the deficiency of the Pa- 
cific National Bank to $1.,095,085.71 - : | 

And whereas, with such knowledge of the affairs of said Pacific 
National Bank as the directors _ been able to obtain by diligent 
investigation and inquiry, they are of opinion that it should imme- 
diately “be reorganized, 1n order. fully to protect all of the interests 
involved ; 

And whereas the nae part of the assets of said bank consists of 
notes and bills discounted, of which a considerable portion could not 
now be converted into money without sacrificing the interests of the 
ereditors of the association ; 

And whereas T. C. Weeks has returned to this bank $150,000. of 
its checks, and has agreed to return $350, 000 of additional checks in a 
few days: Therefore, 
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Resolved, That ,in the opinion of the directors of said bank, the 
40 interests of both creditors and stockholders require its early re- 
organization. 

Resolved, That the Comptroller of the Currency be requested to 
authorize the stockholders of the association to levy an assessment 
of 100% upon the par value of the capital stock now paid in, viz., 
$961,300, upon condition that said Weeks shall return to this bank 
$350,000 additional checks, as agreed, before said assessment shall 
be made. 

tesolyed, That, in the event said bank shall be reorganized and 
shall resume business with the approval of the Comptroller of the 
Currency, the board of directors will, and they do hereby, guarantee 
the payment of $183,785.71 out of the assets by them classed 
“ doubtful” and “bad,” aggregating the sum of $1,473,663.19, and 
now treated by said directors as possessing no present money value, 
the condition of said guarantee being that it will cease and determine 
so soon and so far as the said sum of $132,785.71 shall have been 
realized from said “doubtful” and “bad” assets, and said directors 
shall be held only for so much of said sum of $153,785.71 as may 
not be realized from said “doubtful” and “bad” assets. 

Resolved, That, in the opinion of said directors, said assessment 
upon the stock of said association and the said guarantee of 
$133,785.71 will place said association upon a sound financial basis: 
nevertheless, as time will be required to properly convert the assets 
of the association, which consist chiefly of notes and bills discounted, 
it is to the interest of the depositors and creditors to agree to a reason- 
able extension of time for the payment of their several claims. Rec- 
ognizing this fact the Central National Bank has agreed to give an 
extension of one year from Jan. 1, 1882, on the whole amount of its 
claim as compromised, viz., $500 000, at 4% per annum. 

Resolved, That a copy of these resolutions be forwarded to the 
Comptroller of the Currency and his approval asked of the scheme 
of reorganization herein set forth, and that he grant the directors 
until Jan. 15th, 1882, to perfect said scheme of reorganization. 

A true copy. 

(Signed) EDWIN W. FOWLE, 


Sec’y pro tem. 
Exuipit 11. 


Stockholders’ Meeting. 
Turspay, Jan. 10, 1S82—11 a. m. 

The annual meeting of the stockholders of the Pacific National 
Bank was held at 11 o’clock this forenoon at the bank building on 
Devonshire street, about one hundred and fifty gentlemen being 
present. The meeting was called to order by the new president. 
LewisColeman, and J. H. Whittaker,of the board of directors, 
4] was chosen secretary. The records of the last meeting were 

read and approved. 
President Coleman briefly alluded to the suspension of the bank 
Nov. 18, and to the circumstances which led to placing the books 
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and accounts of the bank in the hands of Col. Needham for exami- 
nation. Ile then introduced the bank examiner, who presented the 
following report: | 


Col. Needham’s report. 


In accordance with the unanimous request of the directors of the 
Pacific National Bank [I submit to you, some what. in: detail, the 
present condition of the bank and the history of the year which im- 
mediately precedes it. | 

On the 3ist day of January last’I came to the bank to make 
an official examination.. I was welcomed by the president, and 
immediately commenced my work, taking the condition of the 
bank at the close of business that day. [ coniinued the exam- 
ination from day to day and time to time until its final conelu- 
sion—seeing, as I ean now recall, only two of the directors besides 
the president, with whom I held conversation. To these gentlemen 
I spoke very freely of the character of the loans and the matter of 
issuing certificates, and urged the importance of a careful examina- 
tion. In my report to the Government I called attention to what I 
considered defects and bad. management, and, as a result of my 
report, the comptroller forwarded to the directors a communication, 
of which the following is a copy : 


WASHINGTON, Feb. 19, 1881. 

GENTLEMEN: The report of an examination of your bank, made 
on the 31st ult., has been received. 

The report shows that the amount of funds in the bank available 
for reserve at the date of the examination was $196,385.17 less than 
the amount required by law.. The deficiency is enormously large, 
and has, perhaps, been caused in part by the officers of the associa- 
tion considering and treating as avail: ible for reserve clearing-house 
gold certificates, which it holds to the amount of $195,000. T Fhe law, 
however (sec. 5192 United States Revised Statutes), provides that 
clearing-house certificates, representing specie or lawful money, 
specially deposited for the purpose of any clearing-house association, 
shall also be deemed to be lawful money in the possession of any 
association belonging to such clearing-house association, holding 
and owning such ‘certificates within the preceding section ; and, as 
your bank “does not belong to the clearing-house association, the 
certificates referred to cannot be considered or counted as reserve. 
The examiner states that it would undoubtedly be for— 
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as, of course, 1t will be for your own, to have your association ad- 

mitted to the clearing-house, and it is hoped that some arrangement 

by which this can be : accomplished will be devised and carried out. 

In the meantime, however, | must notify you that the reserve of 

the bank must be at once made good and kept so hereafter, paying 

due regard to the fact that the certific ites above referred to cannot 
5—1245 


i 
] 
j 
/ 


nee 
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be counted as any portion of the lawful money reserve of the asso- 
ciation. 
The lability of to the bank for money borrowed ts reported - 
as amounting to , and, if so, is excessive, contrary to law. See. 
5200 United States Revised Statutes provides that the total liabili- 
ties to a national bank: of any person, Company, corporation, or 
firm for money borrowed shall at no time exceed one-tenth part of 
its actual paid-in capital stock, and to this limit all accommo- 
dations granted by the bank should be confined. The indebtedness, 
if still excessive, must, without unnecessary delay, be reduced to at 
least the prescribed limit. It is stated in the report that , who 
is indorser upon the paper above mentioned, and also upon paper 
of ,has himself borrowed from thebank. Theexaminer says 
that upon calling attention to the considerable amount loaned to 
parties, involving to a great extent the same interest, he was assured 
that the debt would be paid during the present month. I think 
that the accommodations of the bank should be more widely dis- 
tributed. . 
The bank is reported to be lable to the amount of $895,812.99 


sapon demand certificates of deposit, of which certificates amounting 


to $503,500 are said to draw interest at the rate at from three to six 
per cent. With reference - the remainder of the certificates, which 
amount to $395,512.99, the examiner says: “Money is borrowed of 
bya pledge of iueniwhea paper as collateral, and the said bank 
holds demand certificates to represent the amount. Loans are some- 
times made by this aca : 


Issuing of demand certificates, 


and parties securing loans in this way indorsed the certificates and 
pledge them as collateral, or, stipulating a time of payment for them, 
have them regularly discounted and thus raise money Indirectly from 
other parties and banks. Of course such certificates do not bear 
interest, but.the bank loans its credit, and in this way a very consid- 


‘erable amount of the demand certificates has been issued. I do 


not think this system could be classified as conservative banking. 
* * * “Tn atime of general business embarrassment such a system 

of extended loaning might be attended with peril. There is no 
AS better established principle of law than that corporations can 

only lawfully exercise such powers as are specifically conferred 
upon them by their charters and such powers as are necessarily inei- 
dental to those granted. It has been decided by the courts that the 
incidental powers granted to national banks are not the incidental 
powers given generally to all banking institutions, but only such as 
are incidental to banks allowed to do such things as are prescribed 
by the statute, and that while a national bank has power to lend 
money upon personal security it has no power or authority to lend 
its credit. 

See the case of J. & W. Seligman & Co. v. Charlottsville National 
Bank [and] of Johnston Bros. & Co. v. same bank, tried before the 
United States circuit court for the western district of Virginia during 
the fall term of 1878. The decision of the court will be found in the 
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December, 1879, number of the American Bankers’ Magazine, pages 
465-469. The practice deseribed by the examiner is irregular, and 
you are notified that it 


Must be at once discontinued. 


The amount of rediscounted paper reported—$416,512.57—is very 
large, and shows that the business of the association is too much 
extended. While the right of national banks in emergencies to 
obtain money by the rediscount of paper cannot be denied, they 
should not habitually do so, and it is hoped that the operations of © 
your association will hereafter be confined to the use of the means 
legitimately at its command. 

[n this connection attention is called to the provisions of see. 5202, 
United States Revised Statutes. 

The examiner states that he criticised a large loan to , being 
fully satisfied that the security thereof, merchandise, could not be 
held under the paper in possession of the bank, and that ‘le was 
assured that the matter would receive immediate attention. It 
should be properly arranged if it has not been before attended to. 

Please let me hear fully from you in reply to this letter at an early 
day, and inform me what action will be taken with reference to the 
various matters herein brought to your notice. 

Very respectfully, ; . 
(Signed) JNO. J. KNOX, 
, Comptroller. 


To the directors of the Pacific National Bank, Boston, Mass. 


This communication, together with the answer, was evidently read, 
in whole or in part, to the members of the board who were present 
at a subsequent meeting, Feb. 25. The following is a copy of the 
letter sent by the president — 
t+} 3 In reply: 
| rep. 24, 1881. 
Hon. John Jay Knox, Comptroller of the Currency ;W ashington, 

D. ©. 

Sir: Your letter of the 19th inst., with comments on report of 
Examiner Needham, is received and has our attention. We beg to 
reply to them seriatim. The clearing-house gold certificates reported 
as counted by usin reserve have been, for reasons disconnected with 
the permission or requirement of the law, largely converted into 
coin, and the balance will be. We were aware that the clause of the 
law underscored by you would, technically, not permit us to hold 
such a reserve, but have felt that we were complying with the 
spirit of the law, and so exempt from censure. We daily receive 
and pay large amounts in our dealings with other banks, and so have 
adopted these certificates for the same reason that the other banks did, 
to save the risk and inconvenience incident to an almost continuous 
handling of coin. We will be excused for suggesting, also, as our ex- 
clusion from the cle: iring-house association is purely the result of the 
malevolence of two or three men, who are, for the time being, in an 
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official position, and in opposition to the wish of a considerable ma- 
jority of that body, that it is unjust to us that a technical construc- 
tion of the law should be made to bear upon us in a way never con- 
templated by the framers of the law. loans have been materially 
reduced, and before this reaches you will be still more so, and in a 
short time will be entirely paid. 

The amount to the credit of certificates of deposit is made up 
mostly of amounts deposited by individuals, firms, and corporations, 
who, having no regular account with us, preferred to receive our 
certificates in place of a pass-book showing the transaction. The 
amount held by the * * * was so placed by mutual agreement 
between * * * and the writer, believing this to be 


A more legitimate way 


than that usually adopted, of one bank drawing upon another, and 
so making It appear as a bank deposit, which it really was not: We 
were confirmed in the propriety of this mode by the fact that it is 
the one in vogue by the New York banks. 

In regard to “ loaning our credit,” we have to say that never In a 
single instance has any stipulation been made by us in regard to 
any certificate issued to any party. They are issued in regular form, 
and are payable at any moment on presentation. When in any case 
such certificates have been held it has been by those whose account 
would not entitle them to loans, and they have taken this mode of 

making their business of value to the bank. 
45 In regard to rediscounts our position is this: We havea large 

and active list of depositors, and have, almost continually, more 
paper offered than we can do. This is well known to quite a num- 
ber ef our banks, who, in consequence of an inactive list of depos- 
itors, have more money than paper, and solicit of us a transfer of 
some of our loan. Ina large majority of instances “ rediscounts” are 
not of our seeking. In an experience of thirty years it has seemed 
to the writer that this is a more conservative method than the one 
largely in vogue among banks in this city, of borrowing daily, and 
in some cases oftener, such sums as their neighbors. may have to 
spare for the moment, with a liability to be called on for repayment 
ata moment’s notice. * * * In regard to loan of fresh 
merchandise has been substituted for that withdrawn, and the loan, 
which would be considered good without any collateral, is now com- 
plete. 

Permit us to add that in many years of banking experience in this 
city our views in regard to modes and methods have been fully com- 
mented upon, and in consequence have received in some cases ridi- 
cule and in many more commendation for our conservatism, which 
goes to show, to our mind, that conservatism is a relative term, and 
that which would be considered rashness in some cases and under 
some circumstances would, under a different condition, be the ex- 
treme of conservatism. 

I remain, your ob’t servant, 
(Signed) A. I. BENYON, Pres’t. 


° 
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I am assured that this communication, which was interpreted by 
the members of the board who heard it as a promise that all the 
evils complained of 


Should be at once rectified, 


was considered sufficient, and, with a confidence in the light of 
present developments not easily understood, was accepted as answer- 
ing all necessary action on the part of the directors, although a prop- 
osition to examine the bank by one or more of the directors was 
subsequently made, which, for reasons at the time given by the 
president, was abandoned. 

On the evening of the 18th of November, after the suspension of 
the bank, I came into it. I found the bank in great disorder. The 
books had not been made up for nearly a month, and my first labor 
was directed to the making up of the books and ascertaining a state- 
ment of the condition of the bank from the books. 

Having secured this I commenced a careful examination of the 
assets. In this from the first [ have had the hearty and earnest co- 

operation of the board of directors, many of them, although 
46 they have a large busrness of their own, having devoted their 
entire time to aid in saving and securing every possible asset. 

The cause of the disaster to the bank is easily discovered. It 
comes from and is alone based upon loaning its credit in various 
ways and to a remarkable extent. 

Its credit has been loaned: in five ways, two of which are not un- 
ie = 

There have been large rediscounts at paper. The redis- 
pico on the 31st of January, 1881, at the time of my last-exam- 
ination previous to the suspension, amounted to $416,343.57 ; at the 
time of suspension, Nov. 18, 1851, they amounted to $685,589.61, an 
inerease In the nine months and a half of $269,246.04. In redis- 
counting paper the bank is supposed to secure one great advantage, 
and that is interest to an extent on a certain amount of funds 
which it See 

Possesses only in its credit. 


For instance, if paper was discounted at eight per centum and re- 
discounted at six per centum the bank would be the gainer on the 
line “of rediscounts outstanding’ Nov. 18, 1881, of $13,711. But it 
must be remembered that the bank takes a hability on the payment 
of every dollar of its rediscounts:. 

Itis generally inferred that the rediscounted paper of any bank 
is among the best and most legitimate business paper, and the in- 
dorsement of the bank rediscounting secures it to such an extent 
that it will pass current at rates of interest much. below the best 
market rates of money on ordinary business paper. | 

This temptation has unquestionably been one which has resulted 
in very considerable disaster, a large amount of rediscounted paper 
already. having gone to protest. 

The second form in which the credit of the bank hae been loaned 
has Leen in borrowing money on discounted paper and guaranteeing 


| 


38 CHARLES E. MORRISON Vs. 


the paper. This amount involves the same risk to the bank as the 
rediscounts, and the gain to the bank by this process is in the same 
way—loaning at a high or fair rate of interest and borrowing at a- 
reduced rate by guaranteeing the payment of the paper. The 
amount guaranteed in this way outstanding Nov. 18, 1881, was 
$200,000. 

A third process of loaning the credit of the bank has been to 
arrange, in case a loan is allowed, that a certain amount shall re- 
inain on deposit for a greater or less let igth of time, thus securing 
for the bank the same amount of earnings the bank would secure if 
it had ready money to loan to its customers. This is not a novel 
feature in banking, but when practised to an abnormal extent In- 
volves risks which, as in the case of the bank, is | 


47 An item of more or less peril. 


A fourth process of loaning the credit of the bank has been by 
the issuing of certificates of deposits. On the dist of January, 1881, 
the certificates outstanding amounted to $931,975.17, and on the 
18th of November, when the bank stopped, they aggregated $1,698,- 
916.53. . The advantages supposed to be secured by the bank by this 
process were very oreat. 

Parties taking” certificate s, with the personal promise to hold them 
a length of time, could unquestionably get loans, when they would 
have had no chance of see uring loans if the money had been paid di- 
rectly from the cash. The tempt ition to make loans by thus secur- 
ing as available cash the credit of the bank on its certificate was too 
great to be resisted, and although such loans, had they been good, 
would have resulted in enormous profits, as they stand in the light 
to-day, they promised large amounts of poorly-secured paper, upon 
which greater losses may safely be calculated. Enormous amounts 
were loaned by this process in the few months immediately preced- 
ing the suspension of the bank, and loans of $100,000 at a time, on 
most questionable, if not absolutely illegal, collateral, and in violation 
of law, were made i in several instances, and this, too, when the bank 
had no funds to loan. 

The fifth process of loaning on credit of the bank, and which 
brought about a sudden ruin, was the issuing of checks on its Boston 
and New York correspondents without receiving an equivalent in 
bankable funds. The practice undoubtedly grew from a small be- 
ginning, but 

Culminated in an enormous aggregate. 


The process was this: The party most largely in interest would 
send in a memorandum in the morning of such checks on New York 
or Boston as might be needed for his ‘day’ s business; then checks 
would be drawn by the cashier of the Pacific National, under the 
general direction of the president, and, after being regularly entered, 
would be given to the party in waiting in exchange for his simple 
memorandum. These checks would frequently amount to hundreds 
of thousands of dollars, and how it was that the cashier could pursue 


this line of illegitimate business for weeks and months and have no 
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suspicion that there was something wrong it is impossible for me to 
determine. But such, he assures me, was the fact. 

During the entire business hours of the day nothing but an un- 
signed memorandum represented the hundreds of thousands of dol- 
lars which this bank in the morning of each day drew on its corre- 
spondents. At the close of business the party receiving this accom- 

modation brought to the bank clearing-house funds to cancel 
AS the morning oblig: itions. These New York and Boston funds 
passed regular ly through the clearing house until Aug. 9, 1881, 
at which time a check of $10,000 was held back. Up to this time it 
would have been difficult, if not impossible, for the directors to dis- 
cover any illegitimacy in this proceeding. Clearing-house checks 
are always supposed to be cash, and up to the ninth day of August, 
1881, every clearing-house check was regularly and promptly paid, 
so that taking the cash at night or in the morning would not neces- 
sarily have revealed any abnormal condition. Aug. 19 a check of 
$50,000 was held back, and on Sept. 3 one of $25, 000. Out of this 
management, although the bank was in daily peril by its thus loan- 
ing its credit and its “funds, the bank never realized one single dollar 
of advant: ge. 

When questioned with regard to the matter the only reply which 

could be obtained was that it was done 


To swell the volume of business. 


Confidence must begin somewhere. In addition to that reposed 
in the president, the ‘directors had a cashier taken from a neigh- 
boring bank, of good repute among those who had known him 
long and well. Upon him they relied for the management of the 

‘ash, and to him all these facts should have been known - but he, re- 
carding the president as the supreme power, did not stop to criti- 
cise any act which he directed, and, therefore, in his mind no 
suspicion of illegitimacy entered. On the eighteenth day of No- 
vember, when the final crash came, the sum total of these checks, 
against which there was only the name of one man, ageregated 

8] 262,000. | 

Thus, in brief, has been recited the history and culmination of this 
sad catastrophe. The solution of these strange acts can find thus far 
no sufficient explanation. This is not the time or place for charges 
or criminations. The disaster 1s upon us, and the business of the 
hour is to meet it. There are but two ways: one is to allow the 
bank to pass into the hands of a receiver, in which case one hundred 
per centum will unquestionably be demanded of the stockholders to 
meet the deficit; the other is fo vote an assessment of one hundred 
per centum, nurse the poor and doubtful debts, of which there are 
approximately $1,500,000, and thus realize the largest amount from 
the invested assets. 

The detail of losses will be given by the counsel of the board of | 
directors, W. J. Best, who has given unremitting — to the inves- 
tigation, and upon whose fioures full relianee can be placed. 

DANIEL NEEDHAM, 
~ National Bank Examiner in charge of Pacific National Bank. 


40) | CHARLES E. MORRISON VS. 
{ 
A : Address of W. J. Best. 
I wish, gentlemen, that we met under pleasanter auspices than { 
those in which we asser ble here to-day.’ It isalways an unpleasant 


task to a man to tell another that disaster has overtaken him. The 
story, however, must be told by some one. You have had a state- 
ment, full and complete, of the transactions which culminated in the 
suspension of the Pacific National Bank on Noy. 18, 1881. There is 
nothing to be added to the facts furnished in that regard by Col. Need- 
ham. What remains for me to say is simply to tell what there is in 
this bank with which to meet its liabilities to depositors and credit- 
ors. In ascertaining the liabilities it was necessary to have recourse 
to the books of account. Col. Needham has informed you that the 
books had not been balanced for a considerable period prior to Noy. 
18,1881. The liabilities, however, have been ascertained with the 
utmost care, and when I give you the amount I think you may ac- 
cept it as absolutely correct. As to the assets of the bank, I deemed 
it unwise to use the books of account. All that I looked to was the 
notes and bills discounted and such stocks and bonds as were to be 

‘found in the vaults. I have handled, I believe, every note in the 
bank, have examined it both as to its form and value, and have 
taken such measures as were possible, and seemed to me_ neces- 
sary, to ascertain its actual value, a reasonable time being allowed 
to convert the assets. | 

The nominal value of the assets, divested of every questionable 
item, is $5,764,613.47, and the actual appraised value $5,049,758.82. 
I have reached these conclusions after blotting out more than $750,000 
of claims against one man in this city, and treating as an asset 
only the sum which we know will be paid in probably to-day, but 
certainly within the next forty-eight hours. 

The habilities consist of three classes. First, there is a hability 
upon circulation ; second, to depositors and creditors, which includes 
open accounts, demand certificates, rediscounts, and loans by banks 
and bankers to. the Pacific. The whole amount of the liabilities 
under the second head is $5,154,592.21; the hability to stock- 
holders is $961,300, and upon circulation $450,000, making a total 
of $6,565,892.21. Deducting the estimated value of the assets from 
the liabilities, we find an 


i 
| 
| 
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Apparent deficiency 


of $1,516,155.39. IT say “apparent” because a very considerable 
portion of the sum named wecan offset by exchanging securities and 
discounted paper, classed by us as “ doubtful,” and which do not appear 
in the estimated value of the estate of the bank, for demand certificates 
and cashier’s checks now outstanding. I have traced many of these 

transactions, [think a majority of them, and have come to the 
50 conclusion that we may safely assume to exchange the doubtful 

assets for the obligations of the bank, about $370,000, which 
would go to reduce the deficiency. As to the remainder of that de- | 
ficiency, I have proposed to the directors that it shall be met by first | 
levying, voluntarily, upon the stock an assessment of one hundred per 


— 
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cent.; second, by their either putting in cash or good security for 
$150,000, in addition to the assessment upon the. stock which they 
hold. This sum of $150,000 is to be repaid out of the remainder 
of the doubtful assets as soon as collected, and, if not collected, then 
they (the directors) will have put in $150,000 of their own funds to 
enable the bank to resume upon a sound financial basis. There is 


also a credit of some $35,000 as margins upon loans standing in the 


name of individuals through whom the late management of this 
bank borrowed money, the ‘collateral of the bank being pledged as 
security for its tame aes These loans could have been retired long 
since with funds collected since the date of suspension, but no trans- 
action of that nature could be permitted by the national bank ex- 
aminer. As soon, however, as the bank resumes there can be put 
into its treasury from $55,000 to $40,000, whie h stands in the form 
in which I have just stated. 

Independently of the assets, which we consider doubtful, there 
is about $750,000 of a claim, as already intimated, which we 
take no notice of whatever, and which some of the best-informed 
menin Boston say is likely to yield a very considerable amount to 
the bank. The person concerned says it will all .be paid as soon as 
he can get on his feet and be able to 


Readjust his own affairs 


and control his estate. There is in it sufficient to pay his entire in- 
debtedness. But that isa mere promise, and would not serve as a 
basis to determine the amount of money necessary to be put into 
this bank to enable it to resume. | 
After the most careful and painstaking examination of all the 
bank’s affairs, and having, as already explained, examined the ac- 
counts themselves, rather than take the record from the booxs, I 
have come to the conclusion that, with the assessment which it is 
proposed by the Comptroiler of the C urrency you shall to-day order 
upon the stock of the bank, and the guarantee fund to be furnished 
by the directors, there is for this bank a very bright future. Of 
course much depends upon the management, and that it will be 
proper and correct [ do not doubt. During the eight weeks I have 
been here my efforts have been seconded most earnestly, literally 
day and night, by the directors, and the work which they have done 
in ‘connection with myself has, to my certain knowledge, strength- 
ened the assets of the bank to the extent of more than $500 000, as 
compared with their condition on the night of the 18th of Novem- 
ber, 1881; that is to say, promises of individuals and corpora- 
ol] tions to which there is no collateral, the promise being of little 
or no value, have been strengthened by guarantees or indorse- 
ments, or by the putting in of good collateral, in the sum of $500,000. 
There are other ways in which the directors have greatly improved the 
condition of the bank; and if their plans should meet with your 
approval, as they have had the hearty approval and saceaesauiinbai of 
the Comptroller of the Currency, I repeat the remark of a minute: 
ago, that I see no reason why this bank may not in a short time 
resume business 1n a condition which can hardly fail to make the 
6—1245 
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assessment now necessary to that end not only a safe and profitable 


investment, but insure beyond a peradventure a realization of per- 


haps 25, and maybe 50, cents on $1 of the money which has now 
passed beyond your control, and a dollar of which it would be 1m- 
possible for you ever to get back were the bank to pass into the 
hands of a receiver. 

In this connection, as an evidence to you that everything has been 
done, thus far, that was possible 


To secure the interests 


not only of the depositors and creditors, but also of the stockholders, 
I should state that there has been placed in my name as trustee for 
the Pacific Bank real and personal property which recently stood in 
the name of Mr. Benyon and members of his family, w orth in cash, 
I think, $100,000. This, of course, will go as soon as it can be real- 
ized upon to help make good this great breach in your assets. I 
believe there are other properties, of what amount I have no knowl- 
edge at present, that we may get in the same way from persons who 
have had dealings with the bank, but the claims against whom we 
have written off now, it seeming unwise to regard them as worth 
anything. 

There is nothing further, gentlemen, that I wish to say to you, 
but I shall try to answer any question you may desire to ask. I 
show you now (lifting a large pile of statements) the result of my 
investigation—the notes that I have made—and I can assure you 
that everything that is in this bank has been thoroughly sifted. 


(ueries. 
A STocKHOLDER: Do you know how the bank stood when the 


directors voted to double its capital ? 


Mr. Brest: I.am not able to answer that question. I had-no con- 
nection with the bank until about the 28th of November, ten days 
after the failure. My only relation previous to that time was that 
of its largest depositor. The money now here in my own name and 
in the name of a corporation of which I am president amounts to 

about $260,000 or $270,000. 
52 QQ. Over what period does this indebtedness run ? 

Mr. Best: I thinksome losses of the bank originated in trans- 
actions made several months previous to the vote for increasing the 
stock. But the transactions have been fully described by Col. Need- 
ham. They were carried not upon the books of the bank, but in the 
head of its president and in the memorandum which the cashier 
himself kept. There is not an entry upon any of the books of the 


association of $1,262,500 indebtedness which stood in the name of 


one of its debtors on Nov. 18. 

Q. But in the paper which the bank held, in your examination, 
of course, you had to see the date upon that paper, and you know, 
consequently, about what dates or for what dates the bank took that 
paper. Have you any doubt that this bank was insolvent at the 
time it voted for the increase of its capital stock ? 

Mr. Besr: That is a question I cannot answer. I have only ad- 
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dressed myself to ascertaining the bank’s condition on the 18th of 


November. 7 3 
Q. That question has not, then, been looked into by you at all ? 
Mr. Best: No,sir; I have only addressed myself to the one date, 
Nov. 18. 


ANOTHER STOCKHOLDER: I understand many small stockholders 
are not able to meet this assessment. What is to become of them? 

‘Mr. Best: [am ata loss to know how to answer that question. 
Iam not, myself, a stockholder, but should the bank go on I am 
likely to be. The law prescribes that when an assessment is ordered 
three months shall be given within which to make payment. If 
payment shall not be made then the law provides that a notice of 
thirty days shall be given, and, unless payment be made at the ex- 
piration of that time, the stock would then be sold. I think, how- 
ever, there are but few who will not be able to take care of the assess- 
ment, and I am hopeful—my hope being based upon such knowl- 
edge as I have been able to glean by my labors here—that before 


any of these small holders could be sold out the affairs of the bank 


will be in such condition that they can themselves raise the money 
for the assessment without difficulty. 

(. I desire to know whether the cashier has not given a_ bond, 
and, if so, for how much, and whether his securities are good. 

Mr. Best: It was intended that the cashier should have given a 
bond (laughter), and I have reason to believe that a bond was drawn 
and that the directors were of the opinion that it was executed ; but, 
since the suspension, it has been found that the bond was not exe- 
cuted. The cashier, therefore, cannot be held responsible in any 
sum whatever on that account. 

@. What provisions are there in the organization of the bank 
under the original charter or articles of association for an increase 
in its capital ? 

Mr. Best: Perhaps it would be better for the counsel of the 
a) bank to answer that question, as | am only a merchant. The 
articles of association must conform to the law, and the law, 
I believe, is explicit upon that point. ‘The counsel of the bank, Mr. 
Stone, could make that matter much plainer than myself. 

A stockholder called for the reading of the provision of the articles 

of association 

For increasing the capital stock, 

and Mr. Stone, the counsel for the directors, read from the fifth arti- 
cle that the capital should be $250,000, but may be increased, aecord- 
ing to the provisions of see. 5142 of the Revised Statutes, to any 
sum not exceeding $1,000,000 ; also see. 11 of the by-laws, providing 
that whenever an increase of the stock shall be determined upon 
the directors shall notify all the stockholders, cause a subscription 
book to be opened, and, if any stockholder fails to subscribe the 
directors shall determine what disposition shall be made of the re- 
maining new stock unsubscribed for, and from the directors’ records 
to show that $461,300 of new stock was subscribed for, represented 
either by certificates of stock actually issued or in receipts, on the 
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surrender of which the parties who took them -are “es to their. 


certificates, and the remaining $38,700 unsubscribed was canceled ; 
that the Comptroller of the Curreney was notified and had issued his 
certificate that the increase of capital stock had been made according 
to law, which paper was read by Mr. Stone. 

The call of the com ptrolle r for an assessment of one hundred per 
cent. on the capital stock was read, and the following was offered : 

Voted, In accordance with the notice of the Comptroller of the 
Currency, dated Dec. 16, 1881, there be, and hereby is, laid an as- 
sessment of one hundred per cent. upon the shareholders of the Pa- 
cific National Bank, of Boston, Mass., pro rata for the amount of cap- 
ital stock of said bank held by each shareholder. 

Voted, That the board of directors notify each shareholder of said 
assessment and collect the same forthwith. 

J. H. Benton, Jr., called for a stock vote upon the question. — 


A running discussion | 

,ensued upon the expediency of passing the vote. Mr. McIntire, 
of East Cambridge, holding two shares, said it was a legal ques- 
tion whether the old stockholders could be assessed under the 
eall. He wanted action postponed and a committee appointed 


to examine the accounts and report. He wanted to know whether 


the bank was solvent when he was induced to buy his stock. 
Later, when the roll was being taken, Mr. McIntire retired from the 
room, protesting against and declining to take part in the proceed- 
ings. 

Mr. Hodges also thought the question should be settled whether 
the old stockholders could be assessed, and favored postpone- 

ment. 
54 Mr. Dole spoke in the same vein. 

Several gentlemen spoke in favor of re «diate action, among 
them J. F. C. Hyde, of Newton; Col. Alden, Capt. Watts, of Maine, 
and Henry D. Hyde, all agreeing that the only thing to be done was 
to vote and order the assessment, as the beast means of getting out 
of the difficulty and saving what they had invested. 

In reply to the objections of Messrs. McIntire and Hodges, Mr. 
Stone stated that the assessment had been ordered by the comp- 
troller under the best authority at W ashington, and its legality 
would have to be settled in the courts. 


There were loud calls for “ question,” and some mapenenne mani- 


fested at the delay. 

The stock vote was ordered, and the chair appointed J. H. hen: 
ton, Jr., Capt. Watts, Richard Stone, Jr., J. F. C. Hyde, and Dwight 
Chester a committee to collect and count votes. The ballot pro- 
ceeded. 


The assessment ordered. 


The question of ordering the one hundred per cent. assessment 
upon all outstanding stock was carried by a practically unanimous 
vote. 


a 
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The total vote represented some $600,000, out of which only about 
$10,000 was opposed to ordering the assessment. 


Directors elected. 


The following directors were chosen by a stock vote of 4,727 shares 
against eighty scattering votes 

Lewis Coleman, of Boston : John Shepard, of Boston; M. Dyer, 
Jr., of Boston ; M. P. Springer, of Newton; J. H. Whit aker, of Mal- 
den; Edwin Ray, of Newton; J. H. Sanborn, of Newton; E. M. 
lowle, of Newton; George H. March, of Watertown : Arthur Sew- 
all, of Bath ; John ‘E. Gassidy, of Boston ; John Fallon, of Law- 


Present condition of the bank. 


The following statement of the bank’s condition Jan. 10, 1882 
was submitted : 


Par value. Estimated value. 
COR io cide eek $12,743 68 $12,743 68 
U.S. bonds to secure cireulation_---.. 500,000 00 500,000 00 
Hevemption Hitt. ..cs0nk Scan asics 13,500 OO 13,500 00 
From banks and bankers_---------- 196,049 938 196,049 98 
Bonds, mortgages, and moeles bse caine 273,900 OO 249,000 OO 
Pledged to International Tecek Com-_ 
pany on account of $200,000 loan, 
not included under any other , 
Ni ee 50,000 00. 50,000 00 
55. Cashier’s accountand eashitems 145,038 89 93,250 49 
Receiving teller’s items_-_---.- 07,743 02 49.558 22 
Notes and bills discounted, ete., inelud- 
ing real estate mortgages and stocks - 
arried i SO on ae Al ae 4,303,038 40 = 3,739,656 50 
Overdrafts -___- EE Bon Pa eee ne anv 26,539 D0 10,000 00 
peepee SifIODS 2.20.24. .266bs 1,000 00 1,000 00 
Tite We OORS, CORD 2 occa ck FO 135,000 00 
Difference between estimated and par 
Pa IONE Cee AED EAM see SP gee Ait Be eo 714,894 65 


$5,764,653 47 $5,764,653 47 


ESSERE EIS SORES EULER AES 450,000 OO 
Deposits and creditors : 

A—Deposits subject to check -.------ $1,060,615 10 

B—Certificates of deposit-.---- .---- 1,728,762 53 

C—Due banks and bankers -.------ 1,679,189 97 

Po --TROGINCOUINNG <5 am coe nas 685,589 6 

E—Unpaid dividends-._-_----- crea 435 00 

| | $9,154,592 21 
See AIO LINE LET, SAAC A ALO DOE ORS 961,300 00 


$6,965,892 21 
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Recapitulation : 


Par value. Estimated value. 
Assets—Estimated value, as above--. -------- $5,049,758 82 
BRUNE ER cic diwtindminnnncee > emma 6,565,892 21 
PPRATONS COROT 6 iin cs os ee mo woah $1.516,133 39 
Margin onloansinnamesof individuals $25,000 00 
Premium on U.S. bonds, about-----. 10,000 GO 
PD ae Si a tin rere + snare 961,500 O00 
Directors’ euarantee SS eee ~ 150,000 00 
Doubtful assets ($714,894.65)___~ -_-- . $869,833 39 


$1,516,183 39 


The committee appointed to receive, sort, count, and report the 
votes cast upon the motion to adopt the resolution offered by Richard 
Stone, Jr., providing for an assessment upon the capital stock, have 

attended to that duty, and report as follows, viz: Whole num- 

56 ber of votes east, 5,549, representing 5,549 shares, of which 
5,494 are in the affirmative and 55 in the negative. 
(Signed) | J. H. BE NTON, JR. 

DWIGHT CHESTER. 
RICHARD STONE, Jr. 
SAMUEL WA AT TS. 
JAMES F. C. HYDE. 

Adjourned. — 


J. H. WHITAKER, Seeretary. 
EXHIBIT 12. 
Record of Directors’ Meeting. 
ty SATURDAY, Nov. 19, 1881. 
Present: Messrs. Benyon, Coleman, Sewall, Sanborn, Springer, 
Shepard, March, Whitaker, and Fowle. 
Voted, That Col. Needham be requested to make a thorough ex- 
amination of the bank, and report to the directors. 
Voted, That Messrs. Coleman, Shepard, and Whitaker be an ex- 


ecutive seuasnihien to aid. the bank examiner in the examination of 


the security of the bank, with full power. 
Attest: - J. M. PETTENGILL, Cashier. 


> 


Exureir 15. 
Letter, Bank Examiner to Comptroller, Nov. 26, 1881. 
OFFICE OF DANIEL NEEDHAM, NATIONAL BANK EXAMINER, 
45 Mitk Srreet, Boston, Nov. 26, 1881. 
Sir: I have made a statement to the directors of the Pacifie Na- 
tional Bank of Boston this afternoon. All the directors but one 
were present. 
They have taken the matter of my statement under considera- 
tion, and are anxious for a delay of a week, and have telegraphed 
to the comptroller asking delay in his final decision. 


RO gee 
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My report to the Department will be made up at the earliest mo- 
ment, but I fear it cannot be completed before Monday evening or 
‘Tuesday forenoon of next week. 
O7 I do not think my investigation of yesterday and to-day has 
made the matter more hopeful. The directors, however, are 
_ hopeful, and I hope they may have full opportunity for delib- 
ration. 

[ was in error in my statement that Mr. Weeks was not using 
checks of the Pacific one year ago, or at the time of my last exam- 
ination. I made the statement from the testimony of Benyon, the 
president, which was confirmed by Weeks; they, however, stated 
from memory. I find by examination of.the stub-books that Weeks 
was using Pacific National Bank checks at the time of my last ex- 
amination and for some two months previously, but in comparatively 
small amounts; and the checks which were in at the time of my 
examination were all apparently regular clearing checks and passed 
regularly and in amount not sufficient to attract any attention. At 
that time Mr. Weeks was unquestionably solvent, and continued so 
for several months afterwards; and the first clearing check which 
came back to the Pacific was the 9th of August, 1881, for the sum of 
ten thousand dollars. | | 3 

I shall give full details of transactions and minute account of the 
condition of the bank in my report. 

Very respectfully, y’r ob’t s’v’t, | 
DANIEL NEEDHAM. 

Hon. John Jay Knox, Companion of the Currency, Washington. 

D. C. 


Exurpit 14. 
Report of Bank Examiner to Comptroller, March 11, 1882. 
No. of bank, 2578. 


Examiner’s report of the condition of the Pacific “ National Bank,” 
located at Boston, in the county of Suffolk, State of Massachusetts, 
at 9 o’clock a. m., Mareh 11th, 1882. 


Lewis Coleman, president; I. C. Whitney, cashier. 


Resources : 
Dollars. Cts. 
1. Notes and bills CRS ee aoe 2,436,962 64 
CN a a ack TPR Pr Mr 2,184 89 
3. U.S. bonds to secure circulation .._....---~---- 500,000 


4. U.S. bonds to secure deposits_-~_- ---- -------- 
Se OR ck os se i we we nen 


6. Other stocks, bonds, and mortgages ea ets e ee 664,672 46 
7 Temporary or demand loan. ----~-- slates 702,854 06 
58 7. Due from app’d reserve agents, viz..----- | 845,202 12 


Suspense account due on assessment ---- 854,300. 
8. Due from other national banks__------.------ 36,545 74 


hd Pa . . exnper ite Yee . See nae a Aap ome eee ae A ates eee Seer ee ae ee ae ee ee — -_ . 
oe x wike ee Fs > . f 35 Og " a CARO IS Na es PA AS eve tet os Sat pet y~ 3 heabyitinend-sretacira ie: msteneeeadianck eka 
on) emma er Meneame Aetna ae reinanRe mem ae 3 eh Se Salas OP . SSRIS Sa es A A sop a ke Ee Fre EE EE : 
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Dollars. Cts. 
Due from State banks and bankers_--...------ 
OR FOE icc <i nina unwdnownan oe eaen 
IW UIE sn gsc ht 535,041 88 
wusutinre ne Beir... kc eae 
EP OUES OR OTN oii So nicl ws le 
PNOO DONG Sess census 
PORN PRI onc ones Seen svie Siskel Fatale 
MOVOTO UIRINNE Lo. oon ie we cnn soe eae 961 98 
Checks and other cash items___—_-_-- --. ._____- 91,141 SO 
Exch’s for C. H., includ’g gold ch’ks__-_-~ --.--- 
Bills of other national banks... -......------ 
Serene ee TNE os ck ei nme wee 
Fractional curreney (includi’g nickels)_-----_~ 
Specie, viz.: 
ks ww ws toes acne De 3,049 6S 
ns od emicgienia ASML | 
lie secon nde 3,876 62 
RE FU i ico we cee | 
U.S. cert’s of dep. for legal tenders --_. ---.---- 
5 p. c. red’n fund with Treas. U.S....--.---- ... 22,500 
Coen ree ween) 2 ete, Uo 
REE EO SNe eR ae 
REE RES! © SE Nn a ee? 2 5,999,293 82 
Liabilities: 
Capital stock paid in__-- .--- sewigeed wince cian 004,300 
I in eee 607,000 
en cn eee 300,000 
a sing: mis help 
I i ids sew cmc nee ial 
Di, I hc a a fee 
is ieee ci ee | 
7s EG oo a a us eee 18,291 44 
SRNR URIS Siena akin mi eh wee dk wen 9,500 
Circulation received ._...........-__- $450,000 
On hand and returned ____-_- -- ERTIES 43,400 
| 406,600 
State bank circulation outstanding -~--~-- --.- ~~ | 
MORES OOTURGAbES . 6 oe he eee S 907,485 9 
UGS SUNS 5s ns Ss a 430 
Individual deposits, viz: 
TE Diy ER a. sis owls Sep 986,380 67 
5 OIRIRNNI SURO ss a Sn a oer 1,108,458 28 
Lime certificates... 1 settable 
SSO ae Pm RaR MER ON EIR NS LR : 
SSRI IN ior cassis tigate nex ch el seins iueesiiabpth 
UJURP DIS RCE RT i icin wis mew ect 
Deposits of U.S. disbursing officers. -_------- 
ie Til a i 929 817 5] 
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Dollars. Cts. 


15: Due to State banks and ‘bankers__-_-__.-...--. 
16. Notes and builis rediscounted Tig Sees sete Wee Maatiae 382,895 99 
17 pe BOT AEE . nds eudi nee ie aabe Sees Nees 509,701 32 
RRBs UCR in nk aed os owe aa eae 18,130 27 
ES os ote eee ce ini a aan 5,999,293 82 


Div idends and Surplus. 


(Section 5199 of the Revised Statutes of the U.S.) 


Date of last dividend, July 1,’81; amount, $15,000; carried to 
surplus, $14,259.48. | 


Loans and Discounts. 


On paper with two or more individual or firm names_ $1,788,836 98 
On single-name paper (one person or firm) without 


obber ecpurity........-..... anand Manoeeis eee 162,770 85 
On mortgages and other real estate security ~~ 
60 On U.S. “bonds, payable on demand-_- .-_-~-_- , 
On other stocks, bonds, ete., payable on demand 762,708 88 
Tees SO? PORN 6 6 ous wesick als ceed ee ee ee 480,499 99 


Included in the above are— 
Bad debts, as defined in section 5204 of the Revised 


thet tha DB oo i Be 3,612 84 
Other suspended and overdue paper_----.----- ...-- 777,619 84 
Liabilities of directors (individual and firm) as ps ay- 

DO ira Scala uke een eters ae eine as mee 101,607 33 


Loans exceeding the limit prescribed by section 5200 of the Revised 
Statutes of the U.S., viz: 
Consist of two items, to wit: 


0: PhOWOlG . 0 oni baie ei a ETE ree $100,000 
Be. SOW. ke oe oe eee Se AT Sone 100,000 


General Piniinile 


Bills payable consist of memoranda given to the Central National 
Bank, to wit: 

$19,701.52, payable six months from January Ist, 1882. 

$400,000, payable one year from January Ist, 1882, at four per 


cent. interest. 


$70,000 at the Boston Five-Cent Savings Bank, at five per cent. 
interest, with bonds as collateral, pavable at the option of the bank. 

The checks drawn on the Eliot and held by the Central National, 
aggregating three hundred and fifty thousand dollars, upon one of 
which T. C. Weeks has paid twenty-five thousand dollars, and which 
were treated by me in a former report as doubtful, and which I had 
not expected to come to the bank from the Central National, were 
accepted through Mr. Weeks, in his settlement, as is fully ex pli ined 
in my correspondence with the directors, a: copy of which is em- 
braced in this report.. 
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Bank accounts all verified in accordance with the requirements 
of the Department. 


61 Cash items consist of the following, to wit: 
Prachonal till and correney... 6 22 ck Sica So ees 1 60 
Memorandum for interest due from Kdward Crane for 
WIE ss os eat eet ea ee eis a “. Zaei G8 
Memorandum for check, W. J. Best... ......--.-- 2,500 
Memorandum checks, E. M. Fowle_-_--.- (Oia Sasa 2.875 03 
Memorandum check, F. E. Bryant_------~--.._-- Pelee aa 241 75 
Cash cheek, Lewis Coleman__---- ~~~ Dekaatnes csice see 
Cash check, Shepard, Norwell & Co......-.... ..------ 19,000 
55 biperis CuI. ek aera 
xs pee lio | OEE eRe te ie RPO ape vane oP RRR CET at 968 50 
“ “Pacific Nat'l Bank, W. S. De nney, treas.._-.-- 7,000 
Check good on opening, J. V. Fletcher & Co SEE pert raas Pe ~ 10,000 
Check good on opening, C. E. Morrison -------- ites 5,000 
YS: Bee CN ook a eer cee 1,000 
5 - RE see SRNR te eect tee gam ene mS 100 
. . aire Se oS a ae 5,000 
Cash paid on W. P. H. note, Wm. P. PIGS Si 5ic cae ne ee 
LL Eien ie BES ESP ED ICE SRT ee ET EPL Ws a 245 
Fe RRO BRONCO aN Seep ae OORT OM eae o 69 


91,141 80 


Memorandum checks are said by the president to be good. 

Cash paid on W. P. Hunt’s note, 5,109.17, will be earried to loan | 
account, the note having been prscbesnned? by the Pacifie National 
Bank, and the party holding the same having been paid by direction 
of the president, Mr. ( ‘oleman. Check on Pacific by W.S. Denney, 
treasurer, is drawn against a balance on the books of this bank. 


Other stocks, bonds, and mortgages consist of the following items: 
Dates of deed. 


Nantasket Company bonds --__-..----_- 115,000 | | 

Framingham & Lowell R. R. bonds....-- 4,000 ea 
OW Tey @ 4 o5 ee ee 64,000 | 

62 Nantasuct Go: stodk J... ... uk 2, O00 


{ C., B. & Q. bonds. 100,000 
) 3 SS; y (yr Pu . 
Five Cent Savings Bank - ) teks 12'000 


Home Savings Bank, Mareus note secured 


De AONE aig sia ek 22,409 17 Jan. 25,’81. 
Nathaniel M. Jewett, mortgage of real es- 
SET RS he i 100,000 Oct. 7, 81. 
Thos. Lord & H. G. Parker, trustee note se- | 
cured by mortg. of real ests ee oe hes 98,450 52 Nov. 17,’81. 
E. M. Fowle, trustee mortgage of 
cy ae eee sr SUA A nec Sa a a eee 4.500 
Ana houses et 0. 3.2 cc L587 27 
6,037 77 May 28,’79 
} 
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Dates of deed. 


Mortgage of German Lutheran chureh___-_ 30,000 M’e’h 8, ’82. 
ElNenvilleGas Light Co. bond, 500 bond___- 400 
Lebanon Spring R. R. Co.’s bond ial v. 

GEE oo conn duokaeeupcieiienueeea baa 15,000 


Clark Insulated Wire Co., 1,401 sh’s, par 


WTIND Be on Se co eae 35,025 
Danville & Ohio R. R. bonds.___._._.... 3,000 
Utah & Pleasant Valley R. R.----------- 99,000 - 


664 672 46 


The mortgages hereinabove named have been taken in aeccord- 
ance with the provisions of law to protect the bank against loss by 
paper held by the bank. 7 Sieg 

Upon these several securities, if a sale should be forced, there 
would be a very considerable loss. ‘To this fact in my letter, a copy 
of which is herein given as a part of this report, I called especial at- 
tention to this matter, as I have also to the large sources for loss 
open in every asset account, and to this the directors in their reply, 


a copy of which is also given, accept the responsibility. 


Suspense account, 367,483.34, consists of thirty-seven certificates 
of deposit, which the cotnnal of the bank certifies the bank has a 
legal defence against, the payment of no valuable consideration hav- 
ing been received therefor and practically in the hands of the origi- 
nal parties to whom they were issued. | 


63 Other real estate consists of the following items : 
| , Amount. Date of Deed. 
Deed of land in East Boston_---~ 4,500 ‘April 4th, 1881. 
¥ 2 Newton .....-.. 10000 - Nov. 8th, 1881. 
ss “ from A. A. Mareus — 10,000° Oct. 21, 1881. 
ie “ Taunton Savings B’k 7,500 Deed to come. 
Real estate, Commonwealth ave- — , 
BUG 5c nie ae boos M’ech 11, 1882. 
Real estate Mystic avenue_-----~ 14,276 97  Teb. 20, 1878. 
: Winthrop Sei here ee 2.164 91 Sept: Ist, 1881. 
re Whitney property -—.- 15,000 Deed in transit. 
‘5 Wm. Bassett “ -__. - 1,200 Ocean Spray. 
July 25, ’79. 
Realestate, Camden & TremontSts. 14,500 Dee. 6, 1881. 
Real estate, Albion, Cliftondale, 
Purchase Sis... ne icciens 18,300 Jan. 20, M’ch 24, ’81. 
Real estate, Chas. Hurlburt, Dale | 
Bac sss in sin ace as ok Gar ak aan acre ca 5,100 Apr. 9, 1880. 
Real estate, Hotel St. Leonard___ 45,000 M’ch 7, 1882. 
. “Commonwealth Hotel, 50,000 s 1, 1882. 
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This real estate has all been taken in accordance with the pro- 


visions of law to protect the bank — loss by paper taken by 


the bank. 

~ It is impossible for me to give a valuation to these items. The 
directors are confident that upon the real estate there will be but 
little if any loss. 

Paper classified “Bad debts,” $3,612.84, consists of several items, 
which should be charged off. 

Paper classified “Other suspended and overdue” consists of a large 
number of items, sixty thousand dollars of which has been overdue 
the second time. About this paper, as well as about the other paper 
of the bank, I have little knowledge except that which I obtain from 
members of the board. 

As will be seen by my letter to the board of directors, which is 
made a part of this report, I have called especial attention to each 
classification of assets upon which the bank is to rely for rehabilita- 

tion, and, as will beseen by the reply of the board of directors, 
64 which reply is also made a part of this report, the directors 

accept the responsibility of again opening the doors of the 
bank for business. 

Before concluding my examination of this bank I addressed 
letter to the board of directors, of which the following is a copy: 


To the directors of the Pacific National Bank. 

GENTLEMEN: You are In session to consider the most important 
matter connected with your varied, arduous, and continuous labor 
for the last four months, the summing up of your work and its re- 


sults. Upon your action to-day must rest largely the reopening of 


the bank, or the passing of its assets into the hands of a receiver. 
You have worked assiduously and continuously, some of you, men 
of very large and active business, having entirely neglee ted your 


own personal matters and. given your whole time to the affairs of 


the bank. 

To-day the question is put to you, Is the bank now solvent? Can 
it be rehabilitated and placed with the other solvent banking insti- 
tutions of Boston and enter safely into the legitimate competition for 
a legitimate business and have the result crowned with success? 

You have directly or indirectly scanned every piece of paper and 
every item of bond, mortgage, and real estate which enters into the 
great total of the bank’s assets. You have renewed much of the 
overdue paper, taken new or additional security, and examined the 
large volume of “overdue” paper, item by item. You have in almost 
every instance had the debtor in your presence, conversed with him 
freely, interrogated him with regard to his means, and reached a con- 
clusion, as I understand, in every case which has beew made a matter 
of record. 

Personally, I have called your attention many times during the 
last four months to the enormous acknowledged liabilities of the 
bank, and again, in this closing communication, I ask you to weigh 
fully the certainty of the habilities and the uncertainty of assets, 
which depend upon human life, a varied market, and a healthy and 


— 
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successful business future. I must remind you of the large item of 
paper classified “overdue,” aggregating seven hundred and eighty- 
one thousand dollars, some sixty-eight thousand dollars of which has 
been of the renewed paper previously overdue, and. now overdue for 
the second time. [ must remind you of the “other stocks, bonds, 
and mortgages,” aggregating more than six hundred thousand dol- 
lars, most “of which could not finda ready market at prices very con- 
siderably below the individual and aggregate values at which they 
stand in the bank’s assets. | | 

I must remind you of the time and demand loan, constituting the 
great bulk of assets—the backbone of the bank—out of which you 

are to largely meet the Habilities which vou assume of pay- 
65 ments on call, and. in four, eight, and twelve months, trom 
January Ist, 1882. 

I must remind you of the real estate depending for its disposition 
upon a variable market. 

I must remind you that some three hundred and fifty-four thou- 
sand three hundred dollars of the assessment to make good lost 

capital has not yet been paid in. 

I must also call to mind the swelling of the liabilities some three 
hundred and twenty-five thousand dollars by the recognition of the 
two checks held by the Central National Bank, to wit, one of two 
hundred thousand dollars and one of one hundred and fifty thou- 
sand, drawn Sept. 6th and 8th, 1881, on the Eliot National Bank, 
and which did not appear upon tlie books of the Pacific National 
charged in the Eliot National Bank account. 

I am aware that the outstanding checks are prima facie evidence 
of the indebtedness of the bank, and I am also aware that they were 
grouped with checks recognized in all hands as bona fide indebted- 
ness of the Pacific National in a final adjustment of the unsecured 
checks held by the Pacific National against T. C. Weeks, who, other- 
wise, by this settlement, seemed powerless to contribute anything in 
liquidation of his debt. 

With this review of the orien) features of the bank’s assets and 
this reminder of the weak and doubtful features of the condition of 
the bank, I ask your careful and mature action, keeping constantly 
in mind your duties to the creditors and stockholders of the bank 
and the great public, who will, of right, discuss the result of your 
action. | 

Very respectfully, DANIEL NEEDHAM, 
| Nat'l Bank Examiner. 


To which the directors returned a reply, of which the following 
Is a copy: 
: Boston, March 11th, 1882. 


To Daniel Needham, Esq., national bank examiner. 


Sir: Your letter of this date has been read and earefully consid- 
ered by the board of directors of the bank. We have, as you say, 
either directly or indirectly, scrutinized every item of assets. held by 
‘the bank. We have, directly or indirectly, met most of the debtors 
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of this bank face to face, and have formed an opinion of the char- 


acter and responsibility of the men. We have weighed carefully 
the great aggregate of liabilities, and are impressed with the re- 
sponsibility we assume when we decide that the doors of the bank 
can again be opened for business and its obligations met as they 
have been arranged with a very large proportion of the creditors. It 
has been by careful consideration that the lability of the bank on the 
two checks held by the Central National Bank, aggregating three 
66 hundred and fifty thousand dollars, upon which T. C. Weeks 
had paid twenty-five thousand dollars, have been recognized in 
the settlement of T. C. Weeks as a part of the seven hundred and 
five thousand dollars which he has paid on his unsecured checks 
held by the bank, the settlement being the best that could be made, 
and removing from the bank a liability hereafter to be contested in 
the courts, involving large expense and uncertain results at the best. 
In view of ail the facts in the ease, and of our most careful and 
protracted examinations, we decide that the assets of the bank are 
- fully equal to its liabilities, and are not only willing but desirous of 
taking the responsibility which the reopening of the bank’s doors 
for business imposes upon us. 
In behalf of the board : 


Respectfully, 3 LEWIS COLEMAN, Pres't. 
D Anse L NEEDH AM, 
Examiner. 


To the Comptroller of the Currency, Washington, D. C. 
Eexurpir 10. 
Letter, W. J. Best to Comptroller, March 14, 1882 
W asHInGTON, D. C., March 138, 1882. 


Hon. John Jay Knox, comptroller, ete. 

Sir: Referring to our interview of yesterday, concerning the 
Pacific Nation: al. Bank, I beg to submit a brief statement as to cer- 
tain assets, of the ralue of which you desired more particular in- 
formation than had been furnished by Col. Needham, national bank 
examiner. 

Under the head of “ other shickee and bonds and mortgages,” the 


bank holds— 


PARGABECE CONMNT MONGS. .....5..-.- duc ene Se 125,000 
PEAR OL COURDERY BIDEN QW... 5 oo Keene een 64,000 
RR EE 5 cinco dmemonmemmaeah mane 99,000 


These items aggregate $228,000, and are now worth only about 

70% of their face value; but, as an asset, I feel justified in saying 

that they are worth par. The transactions through which they 

67 came into the bank are well known, and I have excellent rea- 

sons for stating that the persons who placed them in the bank 

can be compelled and will shortly find it to their interest to take them 
out again at the cost price of $288,000. , 

The bonds of the Framingham and Lowell R. R., the Danville & 
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Ohio River R. R., the C., B. & Q. R. R., and the Lebanon Springs R. 
It. receiver’s certificates, ‘together amounting to $122,000, are good, 
interest-paying securities, which could readily be sold at 85 I, even 
in the present ” depressed state of all railroad stocks. They cost the 
bank par, and, in the opinion of persons well informed, will ere 
long sell at that price, or even higher. 

Of the Clark Insulated Wire Co. stock, $35,025, I know but little. 
A gentleman largely interested in-the company informs me that its 
stock has a prospective value far beyond the sum named. Mr. 
Coleman and, I think, others connected with the bank, own some of 
this stock. That held by the bank was taken in part settlement of 
the indebtedness of an insolvent corporation. 

The “bonds and mortgages” foot up $217,247.46, and on this 
large sum the loss will probably not exceed $1,500, which may 
be sustained on the $6,057.77 mortgage in the name of KE. M. 
Wowle, trustee. The item of $22,759.17 will be offset by an equal 
amount in our own demand certificates, now held by the Home 
Savings Bank. This settlement was arranged previous to my leav- 
ing Boston last Saturday. The rest of the list are amply secured, 
and will doubtless be converted into cash or first-class stocks within 
a few months. 

Of the “real estate” upwards of $60,000 will be xdhediand for de- 
mand certificates that were issued for properties taken from the 
Home Savings Bank, the Taunton Savings Bank, A. A. Marcus, and 
others. The Commonwealth avenue lands, the Commonwealth Hotel, 
and the estate at Camden and Tremont. Sts., aggregating $202,000, 
are not rated at their full market value. I feel quite certain that 
they will realize the sum stated, and that they can be disposed of 
during the spring or early summer. The remainder of the real 
estate amounts to $71,764.91, on which I anticipate a loss of ,about 
$25,000. | 

As to the “notes and bills discounted,” I would say that each 
68 piece of paperand everything in theshape of collate: ‘al have been 
gone over several times by the directors, and that they did not 
hesitate to assume the responsibility put upon them by Col. Needham 
in the letter which he addressed them on the 11th inst. and made a 
part of his report. Thelargeamount of “ past-due” paper could at any 
moment be almost wholly blotted out by renewals, but I have ear- 
nestly advised against this course, for the reason that the makers and 
indorsers are not entitled to discounts and should be compelled to pay 
up at once. A large portion, probably about four-fifths, is secured 
by collateral or indorsements sufficient to cover the whole amount 
due the bank. 

A fair approximation of the loss upon notes and bills discounted, 
including the “past due,” would be from $150,000 to $250,000. It 
is probable that the minimum sum named will more than cover the 
actual loss. Of course careful and intelligent, and at the same time 
energetic, management is required in dealing with this portion of 
the assets, and vou may rest assured that nothing will be left undone 
to insure the most satisfactory results. | 

The “surplus fund” and “profit and loss” amount to $318,291.44, 
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and this sum the directors believe ample to cover every possible loss 


in realizing upon the estate. In this opinion I fully coneur and will 


do all in my power to make it good. 

As evidence of what may be accomplished by good management 
the tables given below speak for themselves. ‘The work already done 
entitles the directors to the confidence of the Department and the re- 
spect of every one in any way interested in the bank. Beside reduc- 
ing the liabilities nearly $1,200,000 the assets that remain have been 
strengthened to the extent of at least $500,000; that is to say, mort- 
gages, stocks, and bonds in the amount named _— been brought 
into the bank as collateral where none was held before. 

When the bank suspended it had less than $15,000 in cash; now 
it has nearly $1,000,000, and the amount is steadily increasing. 

The surplus that is shown in the bank examiner’s report of the 
condition of the bank represents mainly properties of various kinds 
that have been secured since Nov. 18, 1881. 

In the settlement with T. C. Weeks the bank released of its claims 

against him $857,500. Notwithstanding the release, he de- 
69 clares that he can and will yet pay to the last penny, and there 

are many conservative bankers, capitalists, and merchants in 
Boston who believe that he will do so. 

Once before he failed, got his discharge in bankruptcy, resumed 
business, made money, and paid his old debts in full. All who know 
him say he is honest, and he has so impressed me. He is a strange 
character—bright, clever, and a bold operator; a man whom it is 
difficult to keep down, much less suppress, and who, I believe, would 
rather have men say of him that he paid his debts than that he was 
worth millions. From all that I know of him I think there is a fair 
prospect that he will ultimately pay a portion, perhaps the whole, of 
his indebtedness to the bank. 

I shall lay a copy of this letter before the directors on iny return 
to Boston, and will have them indorse it or send you a similar letter 
over their individual signatures; meantime you may treat it as fully 
authorized under the general powers conferred upon me by the vote 
passed at their meeting last Saturday, a certified copy of which I 
herewith file. 

I have the honor to remain, etc., respectfully, your ob’t serv'’t, 


W. J. BEST. 


Pactric NATIONAL BANK, 
30sToN, March 21, 1582. 
According to our best knowledge and belief, we think the within 
statement is correct. LEWIS COLEMAN. 
JOHN SHEPARD. 
GEORGE H. FROST. 
JAS. H. WHITAKER. 
GEO. N. MARCH. 
MICAH DYER, JR. 
M. 3. BP RINGER. 
SAMUEL WATTS. 
JOHN FALLON. 
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Nov. 18, 1881: | 
BCE LO CIBER 5. waa atietied an eats Gua d 
Demand certificates ____- PERSSON LICE OSE eee ONO 
70 Banks and bankers: 
RIOR ONE ice wibed icc we picht thc cleancoes Cais wie) ae -e 
seoward Nati BORE... cn caccoee 4 70,000 
oC. Savings DAMS ok. ok 90,000 


UR a a A eg Nar Se tn a ena Oy 


March 11, 1882: 


Bubieet te chock 0 5. on ce kc 986,580 67 
Demand certificates._....-...-.... 1,475,941 62 
Hanks and bankers... 222... =. = 929.817 5] 
Bills payable: 
Gent. Nat’] Bank. -.---_- 419,701 32 
& C. Savings Rank oc. 90,000 | , 
3 509,701 32 
OAR: oon. ates on bet th ao _ + §82,895 99 
Actoal reanetion: m Habilities. 2... 2. kt, - 
Liabilities as above... ..=:..-- pi er co ie 


Extensions to March 11-...---.-.. (2,648,267 00 
Do. likely to be secured before the 

Sn PUMIIOE es es 158,785 O00 
Demand certificates carried to sus- 

pense ac. by direction of Col. : 

DONE i oo es oe | 367,483 00 


EER GRE TEL PROM BE RE OLS eR ERE 


Deduct rediscounts, which it is believed will be paid 
at maturity. .-- Mees RE OPEC Ene Rat Ue nen a 


Amount to be provided on resumption REED ieee * 
CB BCUURIIS GVRIMIOIE. 6 3 oo ode. gia 


Surplus in cash, after paying every obligation not 
Steed OF CORINIIEE Soc os awk odes 
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1,975,936 
685,589 


~ 53 


o6 


61 


$5,452,828 


4,284,737 


60 


11 


1,168,091 
4,284,737 


3.167,483 


~ 


49 
11 


1,117,254 


382,895 


$734,358 
994,259 


219,901 


Pactric NATIONAL BANK. 

105 DEvonsHIRE STREET, Boston, January 2nd, 1882. 
We, the undersigned, creditors of the Pacific National Bank of 
3oston, in consideration of the embarrassed condition of said bank 
and the agreements of the other parties hereto herein contained, do 
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hereby, for ourselves and our heirs, executors, and administrators, 
respectfully, covenant and agree with said Pacific National Bank of 
Boston, its successors and assigns, that we will and hereby do ex- 
tend the time of payment of our several claims as follows, to wit: 
One-third thereof to be paid in four months from January Ist, 1882: 
one-third thereof to be paid in eight months from January Ist, 
1882; one-third thereof to be paid i in twelve months from January 
Ist, 1882; interest on each instalment to be paid therewith at the rate 
of four per cent. per annum; the bank to have the right to anticipate 
any or all of said instalments. 

In witness whereof we have hereto set our hands and our common 
seal, adopted for this purpose only, this second day of January, one 
thousand eight hundred and eighty-two. 


72 Defendant Morrison, upon receiving notice of the vote of 
Sept. 18, 1881, increasing the capital stock of the bank to one 
million dollars, subscribed for twenty-five shares of that increase, 
and returned his subscription to the bank some time before Oct. 1, 
1881. Said Morrison did not then know, and had not been informed, 
that the full amount of the increase to one million dollars had not 
been taken, either subscribed or paid in, until Jan’y 10,1882. At 
the time he paid for the twenty-five shares of new stock subscribed 
for by him he was informed by the officers of the bank that it was 
sound and solvent, and he ascertained that just previous to the vote 
increasing the capital, Sept. 13, 1881, the stock was selling at 112, 
and that it was selling Oct. 4 at about 108. He paid his subscription 
for new stock October 4, 1881, and received certificate about Nov. 1, 
1881. He was not consulted about it and had no knowledge of the 
action of the directors and eerheeyon tree of the Currency, purport- 
ing to fix the increase of capital at $461,500 and the whole capital 
stock at $961,300, which took place in Dec., 1881, until Jan’y 10, 
1882, and gave no express consent that his subscription made pre- 
vious to that action should be applied to the increase of $461,300 in- 
stead of $500,000. He was present at the action of the assembled 
stockholders Jan’ y 10, 1882, and voted for the assessment of one hun- 
dred per cent. He paid tbe assessment, $5,000, Feb’y 16,1882. Be- 
fore he paid it he was informed by Examiner Needham, who was 
then in possession of the bank, that if he paid the hundred per cent. 
called for in the notice of the comptroller dated Dec. 16, 
73 1881, he would be relieved from any further lability for the 
debts of the bank; and he then believed that such payment 
would discharge his liability under the statute to contribute towards 
the payment of the debts of the bank. Such was his purpose in 
voting for the assessment as well as in making the payment, while 
he also expected, if all the stockholders paid a like sum, the stock 
would be made of some value. He had no knowledge what, if any- 
thing, was upon the books or records of the bank relating to his 
ownership of the new stock. 
At the request of the directors of the bank Richard Stone went 
to Washington in December, 1881, before the vote of the directors, 
Dec. = 1881, was passed, and had an interview with Comp- 
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troller Knox in relation to the affairs of the bank. Mr. March, one of 
the directors,and Mr. William J. Best, their agent and a large creditor, 
were present and took part in the conversation. The fact that a 
vote had been passed in September previous to increase the capital 
toa million dollars and that the full amount of that increase had 
not been subscribed for or paid in when the bank suspended in No- 
vember was talked over in that conversation. Stone discussed with 
the comptroller the question as to.what should be done in view of 
those facts and as to what should be regarded as the capital of the 
bank, and the conclusion of the matter was that such a vote as that 
of Dec. 13, 1881, should be passed by the directors; that the comp- 
troller should then be notified that the capital had been increased 
by the sum which had in fact been paid in, and that he should 

thereupon issue his certificate of increase to the bank to that 
74 amount. He expressed his approval of that course. Said 

Stone reported to the board of directors his interview with 
the comptroller, and informed them that the course which was 
adopted was approved by him before the vote was passed. 

The comptroller, before Dec. 13, 1881, was informed that the bank 
was insolvent, owing at least $961,500 (which was the capital stock) 
more than the value of its assets. | 

~The sum of $643,700 only had been pane: on the voluntary assess- 
ment voted at the meeting of Jan. 10, 1882, before March 18, 1882, 
and $99,100 was paid in addition thereto after that date, and before 
May 20, 1882. The rest of the one hundred per cent. voted at said 
meeting has never been paid. 

Defendant and the others who promised to take and pay for shares 
in the $500,000 increase were thereupon entered in and thereafter 
appeared on said stock ledger in the manner as appears by the copy 
frou: the ledger in Morrison’s case annexed, marked “ Exhibit 17,” 
for the number of shares paid for by them on said increase, and so 
stood on said stock ledger, May 20, 1852, when the receiver was ap- 
pointed. | 

Said Morrison had no actual knowledge that the tw enty-five shares 
charged to him on the stock ledger Oct. 1, 1881, were ever entered 
upon the stock ledger; he never was consulted about it,and he gave 
no expressed authority therefor. Said twenty-five shares are the 
same as those for which a certificate was given to him dated Oct. 1, 
1881, marked “ Exhibit 6.” 


Exurpir 17. 
Transcript of Account of Chas. EF. Morrison on Stock Ledger of Pacific 
National Bank, Boston. 


Chas. E. Morrison, Swampscott, Mass. 


‘ 

1881. Sy | 
March 26 | To 25 shares____-- 25 :| 2,500] Nov. 1] By 25 shares_._-__.| 25 | 2,500 

1880. | | | 
eae 4 By Ro aes | 25 | 2,500 

1881. | 
ee ek ee ae se ee | 25 | 2,500 

| 
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19 Defendant knew of the suspension of the bank Nov. 18, 
1881, and that it resuined business March 18, 1882, and that: 
the object of the voluntary assessment was in part to put the bank 
in a condition to enable it to resume business. When he paid the 
voluntary assessment he took an agreement from the president of 
the bank that the money should be ‘refunded unless the bank went 
on in business. His object was to be sure that if the bank did not 
open and should go into the hands of a receiver that money should 
go into the receiver’s hands to satisfy his lability as a shareholder. 
He then knew that Coleman could not make such an application of 
it while the bank and its assets were in the hands and under the 
control of Mr. Needham, the bank examiner. 
The court found the defendant to be the owner of the number of 
shares of stock on May 20, 1882, and on May 22, 1882, as declared in 
that behalf in the declaration. | 


Judgment. (September 8, 1885. 


[t is thereupon, to wit, September 8, 1885, considered by the court 


that the said Linus M. Price, receiver, pli Lintiff, recover of the said 


Charles EK. Morrison, defend: ant, the ate of Sve thousand elght hun- 
dred and thirty dollars and thirty -eleht cents ($5,830.38) damages 
and his costs of sult, taxed at ; 


76 The following bill of exceptions is allowed by the court, 

and by direction of the court is filed as of September 8, A. D 
1885, before entry of judgment herein, and made a part of the record 
in this cause. 


Defendant’s Bill of Exceptions. (Filed as of Sept. 8, 1885.) 


Be it remembered that upon the trial of this action, the record of 
which is referred to as a part of this bill, the parties having filed a 
stipulation in writing with the clerk waiving a jury, each party in- 
troduced evidence to maintain on his part the issue joine d. 

Whereupon the court found the facts specially, and said finding is 
incorporated into and — part of the record of this case and is entitled 
“ Statement of Facts Found by the Court ;” which statement of facts 
is made a part of this bill of exceptions. 

The defendant objected to the admission of Exhibits 7, 8, 9, 10, 
12,13, 14, 15,16,17,18, 19, and 20, which are annexed to said finding of 
facts, upon the ground that they are, and each of them 1 is, immaterial 


-and irrelevant to the issue to be teed: 


The court overruled ali these objections and admitted the ex- 
hibits; to which rulings in respect to each of said exhibits the de- 
fendant then excepted. | : 

He also objected to the admission of Exhibit 11, annexed to os 
finding, except so much thereof as is. a record of the election of ¢ 
board of directors for said bank, upon the ground that all Gar 
matter contained in said exhibit is immaterial and irrelevant 
to the issue, and also because it was incompetent for the stock- 
holders to pass any vote or do any business at the meeting of 
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which that exhibit purports to bea record except.the election of aboard 
of directors, as the meeting was notified and called for that purpose 


only; and he specially objected because it was incompetent for said 


mecting to pass a vote of assessment upon the stockholders of said 
Pacific National Bank of one hundred per cent. of the amount of its 
‘apital stock held by each shareholder, which, by the statement in said 
exhibit, purports to have been done, and because said exhibit is but 
hearsay and incompetent evidence of the matters therein recited 
and set forth (except the election of directors), if the matters them- 
selves were admissible in evidence. | 
The court overruled all the defendant’s objections to said exhibit 
and its contents, and admitted it in evidence; to which ruling the de- 
fendant then excepted. | 
The defendant objected to the admission of the following vote of 
the directors of said-bank, passed Dec. 13, 1881, viz: | 
“Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be inereased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock ‘at par in equal amount to that held by them; 
“And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 
“And whereas $461,300 of said new stock has been taken and paid 
in; 
78 “And whereas $38,700 thereof has not been taken and paid in: 
“Voted, That said $38,700 of said stock be, and is hereby, 
canceled and deducted from said e: ipital stock of $1,000,000 and that 
the paid-up capital stock of this association amouuts to $ $961,500. 
“Voted, That the Comptroller of the Currency be notified that the 
capital stock of this association has been increased in the sum of 
$461,300, and that the wholeamount of said increase has been paid in as 
part of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association, according to law.” 


Because it was incompetent and illegal for the board of directors of 
said bank to cancel and deduct $38,700 from its capital stock of 
$1,000,000, or to vote that the paid-up capital of the association 
amounted to $961,300, or to do any act which purports to have been 
done by said vote tending to fix the capital stock of said bank at 
$961,300, or in any way affecting the status of said capital stock. 

And he also objected to the admission of the certificate of J. M. 
Pettengill, cashier, to the Comptroller of the Currency, which is as 
follows, viz: 


“Paciric NATIONAL BANK oF Boston, 
| “ December 18, 1881. 
“To the Comptroller of the Currency, Washington, D. C.: 
“Tt is hereby certified that the capital stock of ‘The Pacific National 
Bank of Boston’ has been increased, pursuant to the articles 
79 of association of said bank, in the sum of four hundred and 
sixty-one thousand three hundred dollars, all of which has 


been paid in, and that the paid-up capital stock of said bank now 
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amounts to nine hundred [and] sixty one thousand three hundred | 
dollars. 


[SEAL. | | “J. M. PETTENGILL, Cashier.” 


Because the vote certified by him was not evidence which the Comp- 
troller of the Curreney could legally act upon. 

The court overruled said objections and admitted the said vote 
and certificate; to which rulings the defendant then excepted. 

The defendant also objected to the admission of the certificate of 
the Comptroller of the Currency, dated Dee. 16, 1881, which is as 
follows, viz: i 

“TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W asHinaton, Dec. 16, 1881. 

Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency thatthe capital stock of ‘The Pacific National 
- Bank of Boston,’ Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars in accordance 
with the provision of its:articles of association, and that the whole 
amount of such increase has been paid in: 

Now it is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston, Mass., aforesaid has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into 

said bank as a part of the capital stock thereof, and that the 
80 said increase of capital is approved by the Comptroller of the 
Currency. 
In witness whereof I hereunto affix my official seal. 


[ SEAL. | JOHN J. KNOX, Comptroller.” 


Because the Comptroller of the Currency had no authority in 
law to issue said certificate upon the vote certified and forwarded 
to him by said cashier, and said certificate was null and void and 
had no legal effect upon the amount of the capital stock of said 
bank and was not competent evidence of an increase thereof of 
$461,300. 

é he court overruled said objec ——r and admitted aka certificate In 
evidence; to which ruling the defendant then excepted. 

The defendant also objected to the facts introduced by the plain- 
tiff relating to the suits brought by three creditors after March 18 
and before March 20, 1882, as stated in the facts found by the court, 
as irrelevant and immaterial. 

The court overruled the objection and admitted the evidence, and 
defendant then excepted. 

Upon the findings of fact by it the court found that the defendant 
was the owner of the number of shares of stock on May 20, 1882, and 
on May 22,1882, asdeclared in that behalf in the declaration ; to which 3 
finding the defendant then excepted. 

And after the evidence introduced by both parties was closed the 
defendant prayed the court to make seventeen rulings in matters of 
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law, which requests are numbered from 1 to 17, inclusive, and are 
as follows, viz: | | 
81 (1.) That by reason of defendant’s subscription for 25 shares 
of the $500,000 increase of the capital of the Pacific National 
Bank voted Sept. of 1881, and his payment thereof, and receipt and 
retention of a certificate of stock for that amount, he cannot be held 
as a stockholder in this action unless it appears that the whole 
amount of the $500,000 increase voted, and to which he subscribed, 
was, either before or subsequent to his reception of his certificate, 
aken and paid in, and the increase of stock to that amount approv ed 
by the Comptroller of the Currency. (Refused.) 

(2.) That the defendant’s act in voting for the assessment at the 
assemblage of stockholders Jan’y 10, 1882 2, and his subsequent pay- 
ment of that assessment, do not constitute a ratification of the action 
of the directors Dec. 18, 1881, and of the comptroller Dee. 16, 1881, 
in which the attempt was made to fix the capital stock at $961,300, 
and that by such action on the part of defendant he did not approve 


the attempted $461,300 increase of stock, and cannot be held liable 


in this action as having become owner of any part of it by contract 
either previous or subsequent. (Refused.) 

(3. ) That by reason of defendant’s voting for said assessment and 
paying the same, and taking no affirmative action to repudiate his 
contract with the bank to take 25 shares of the $500,000 increase 
voted and to give notice that he declined to hold any part of the new 
stock after the action of the directors and comptroller in December 

was made known to him, he is not precluded in this action 
82 from denying that he is the legal holder of the 25 shares for 

which he received the certificate dated Oct. 1, 1881. (Re- 
fused.) 

(4.) That the vote of the directors of the Pacific National Bank. Sept. 
15,1881, that the capital of that bank be increased to one million dol- 
lars, and the vote of the directors of said bank, Dee. 18, 1881, in which 
the attempt was made to limit the increase of the capital to $461,300, 
and to fix the whole capital at $961,500, and the approval thereof by 
the Comptroller of the Currency by his certificate, dated Dec. 16, 
1881, did not constitute a legal and valid increase of the capital 
stock of said bank to $961,500. (Refused.) 

(5.) That if the action of the directors of said bank and the Comp- 
age of the Currency, set forth in the preceding request, constituted 

valid increase of the capital stock of said bank of $461,300 and to the 
pals maiet of $261,300, the defendant cannot be held in this action as 
a shareholder in said increase of $461,500 by reason of his subserip- 
tion to the increase of $500,000 voted Sept. 15, 1881, and his payment 
of such subscription and reception of a certificate for 25 shares 
thereof prior to the failure of the bank, Nov. 18, 1881. (Refused.) 

(6.) That if the votes of the directors of Sept. 15 and Dec. 15, 1881, 
and the certificate of the comptroller dated Dec. 16, 1881, did not con- 
stitute a valid increase of the capital of the bank to $961,; 300, that 
attempted increase was not validated by subsequent ratifying acts 
(if such acts there were) by part only of those who had subscribed 
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for and paid in the $461,300 under the vote to increase to $500,000. 
(Refused.) 
83 (7.) That the amount of the capital stock conld not be in- 
creased by ratification to a sum less than $961,500, and, if the 
defendant did acts which might constitute ratifics ition on his part, it 
would not make the 25 shares of proposed new stock subscribed and 
paid for by him legal stock unless all the other subscribers to the 
amount which had been approved by the Comptroller of the Cur- 
rency, $461,300, also ratified said increase. (Refused.) 

(8.) That if the bank gave the defendant credit upon the stock 
ledger for the number of shares of the increased capital of $500,000 
voted Sept. 13, 1881, for which he subscribed and paid when he re- 
ceived his certificate therefor, which credit remained upon the 
ledger until the receiver was appointed, the defendant is not 
thereby preciuded from showing either that that increase was never 
legally perfected or that he is not, and never became, the legal 
owner of said supposed shares. (Allowed.) 

(9.) That if defendant did not direct the entry of his name upon 
the stock ledger, and did not know that it was entered there, he 
cannot be affected by such entry. (Allowed.) 

(10.) That the entry of defendant’s name upon the stock ledger and 
the retention of it there by the directors cannot affect his lability 
in this action if it does not appear that any of the present creditors 
of the bank knew that his name was entered among the stock- 
holders and gave credit to the bank on that account. ( Allowed.) 

(11.) That the payment by the defendant Feb’y 16, 1882, to the di- 
rectors of the Pacific National Bank, which was then insolvent, and 

its capital stock lost, and was in the possession and under 
84 the control of Needham, of an amount equal to the par value of 

all the stock which he owned, or of which he held certificates, 
which was applied towards the pay ment of the indebtedness of said 
bank, if made with the understanding and belief on his part that 
it would discharge him from his liability under the statute to con- 
tribute towards the payment of the debts of the bank a sum equal to 
the par value of his stock, constituted a satisfaction and discharge 
of that liability, and proof of it is a good defence to this action. (Re- 
fused.) 

(12.) That the payment by the defendant Feb’y 16, 1882, to the di- 
rectors of the Pacific National Bank, which was then insolvent and 
its capital stock lost, and was in the possession and under the control 
of Needham, of an amount equal to the par value of all the stock 
which he owned or of which he held certificates, which was applied 
towards the payment of the indebiedness of the said bank, if made 
with the understanding and belief on his part that it would dis-_ 
charge him from his liability under the statute to contribute towards 
the payment of the debts of the bank a sum equal to the par value 
of his stock constituted a satisfaction and discharge of his lability 
for all debts contracted before such payment. (Refused.) 

(13.) That if the defendant paid to Daniel Needham, the bank 
examiner, while he was in charge of the bank, or to any person act- 
ing under his authority in the reception of the payment, a sum of 
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money equal to the par value of all the shares of stock held by him 

in said bank, which was applied in payment of the debts, contracts, 
and engagements of the bank, it constituted a discharge 

85 of his liability under the statute and is a defence to this 
action. (Refused.) 

(14.) That if defendant paid the assessment upon all the shares 
held by him, which was voted at the assemblage of stockholders 
Jan’y 10, 1882, to Daniel Needham while he was in possession and 
control of the bank, and all money received for the payment of its 
debts, or to any person authorized by him, such payment constituted 
a discharge of the defendant’s liability under the statute and is a de- 
fence to this action. (Refused. ) 

(15.) If the defendant, since the failure of the bank in Nov., 1881, 
has paid one assessment of an amount equal to the par value of the 
shares of said stock owned by him,-and such payment did not have 
the effect of restoring the value of his stock to him in any part, 
but was devoted to the payment of the debts, contracts, and engage- 
ments of the bank, he is discharged from further Hability under 
whatever provision of law that assessment may have been made. 
(Refused.) 

(16.) And the effect would be the same of a payment made under 
the circumstances stated in the foregoing request if the assessment 
was made voluntarily by the stockholders upon themselves without 
reference to any provision of the statute relating to making an assess- 
ment. (Refused.) 

(17.) That if, after he was notified of the assessment chile to 
in these requests, the defendant received from Daniel Needham, 
the examiner, while he was in possession of the Pacific National 
Bank and all its assets, and while the moneys paid into said bank 
were paid and received under his supervision and authority, assur- 

ances that the payment of that assessment would relieve him 
86 from all further hability under the statute to contribute to- 

wards the payment of the debts of the bank, and was in- 
fluenced in part to pay the assessment of such assurances, and 
did thereafterwards pay it to the bank while it was in Need- 
ham’s possession, such payment is a satisfaction of his hability 
sought to be enforced in this action and is a defence to it. (Re- 
fused.) 

. the court rejected each and every one of the said seventeen re- 
quests of the defendant, except the 8th, 9th, and 10th, which were 
granted, and refused to make each of the sever ral rulings prayed for 
by him in his Ist, 2nd, 3rd, 4th, 5th, 6th, 7th, 11th, 12th, 13th, 
14th, 15th, 16th, and 17th requests; to .which refusal of the court 
and rejection of said several requests the defendant then excepted. 

And after the court had found the facts specially the defendant 
prayed the court to rule that ‘Upon the facts found in this case the 


plaintiff is not entitled to judgment.” But the court refused this 


prayer, and entered judgment for the plaintiff for the sum of 
$5,830.83, as appears by the record. 
To which refusal to rule and entry of judgment the defendant 
then excepted. 
9—1245 
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And the defendant, insisting upon all his exceptions aforesaid, 
they having been duly taken, prayed the court that this his bill of 
exceptions be signed and sealed by the court, which is accordingly 
done and made a part of the record. 

Le BARON B. COLT,  [seEat.] 
U.S. Cirewt Judge. 
A true record. 


Attest: JOHN G. STETSON, Clerk. 

A true copy. 
Attest: JOHN G. STETSON, Clerk. 
87 | Clerk's Certificate. 


UNITED STATES OF AMERICA, | tay 
Massachusetts District, a 


[, John G. Stetson, clerk of the cireuit court of the United States 


' for the first cireuit and district of Massachusetts, certify that the 


foregoing is a true copy of the record of said circuit court in the 
cause of Linus M. Price, receiver, plaintiff, v. Charles E. Morrison, 
defendant, lately determined in said circuit court, and of all pro- 
ceedings therein. | 

In testimony whereof I hereunto set my hand and affix the seal 
of the said circuit court, at Boston, in said district, this fifth day of 
October, in the year of our Lord one thousand eight -hundred and 
eighty- -five, and of the Independence of the United States the one 
hundred and tenth. : 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


88 Assignment of Errors. 


Supreme Court of the United States. October Term, 1885. 


Cuar.Les E. Morrison, Defendant, Plaintiff in Error, 
Dv. 
Linus M. Pricer, Receiver, Plaintiff, Defendant in Error. 


And now, to wit, on thesaid eighth day of September, A. D, 1885, 
before the justices of said court, comes the plaintiff in error, said 
Charles E. Morrison, and says that in the record and procecdings 
aforesaid, and also in giving the judgment aforesaid, there is mani- 
fest error, to wit: : 

1. There was error in each of the rulings of said court admitting 
in evidence each one severally of the records, papers, and documents, 
copies of which are annexed to and a part of the finding of the facts 
by the court, which finding is incorporated into and is a part of the 
record of this case, and is entitled “Statement of facts found by the 
court,” and which records, papers, and documents are, respectively, 
Exhibits 7, 8, 9, 10, 12, 18, 14, 15, and 16 in said finding of facts. 


Bama MOR ATS oP be 
i > WE DIO ross a tual 


PETER BUTLER, RECEIVER, &C. 67 


There was error in the ruling of said court admitting in evi- 


at what was assumed to bea record of the doings of a meeting of 


the stockholders of said Pacific National Bank, held January 10, 1882. 


me a copy of which is annexed to said findings of fact by the 
sv. court as“ Exhibit 11,” except so much thereof as isa record of 


the election of a board of directors of said bank, which is - 
follows: “ The following directors were chosen by a stock vote of 4,7 
shares against 80 se: ittering votes: Lewis Coleman, of Boston : tain 
Shephard, of Boston; M. D. Dyer, Jr., of Boston; M. P. Springer, of 


Newton; J. H. Whitaker, of Malden - Edwin Ray, of Newton ; J. 


IH. S: anborn, of Newton; E. M. Fowle, of Newton; George H. March, 
of Water town : Arthur Sew: all, of Bath ; John E. Cassidy, of Boston ; 
John Fallon, of Lawrence.” 

There was error in the ruling of said court. admitting in evi- 
donee the following vote of the directors of said. Pacific National 
Bank, passed Dec. 18, 1881, to wit: 

“Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them; 

“And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

“And whereas $461,300 of said new stock has been taken and paid 
ee | , | 
“And whereas $38, 700 thereof has not been taken and paid in: 

“Voted, That said $38,700 of said stock be, and is hereby, can- 
celed and deducted from said capital stock of $1,000,000, and that 
the paid-up capital stock of this association amounts to $961,500. 

“Voted, That the Comptroller of the Currency be notified that the 


capital of this association has been increased in the sum of 


90 $461,300, and that the whole amount of said increase has been 

paid in as part of the capital of this association, and that he 
be requested to issue his certificate of said increase to this asso- 
ciation according to law.” 

4. There was errorin the ruling of said court admitting in evidence 
the following certificate of J. M. “Pettengill, the cashier of said bank, 
to the Comptroller of the Currency, which is dated Dec. 13, 1531, to 
wit: . 

“Paciric NATIONAL BANK OF Boston, 
“ December 15, 1881. 
“To the Comptroller of the Currency, Washington, D. C. : 
“Itis hereby certified that the capital stock of ‘The Pacific National 


Bank of Boston’. has been increased, pursuant to the articles of as- 


sociation of said bank, in the sum of four hundred and sixty-one 
thousand three hundred dollars, all of which has been paid in, and 
that the paid-up capital stock of said bank now amounts to nine hun- 
dred [and] sixty-one thousand three hundred dollars. 


ioeAL.F ; “J. M. PETTENGILL, Cibdiens 


There was error in the ruling of said court admitting in evi- 
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dence the following certificate of John J. Knox, Comptroller of the 
Currency, dated Dec. 16, 1881, to wit: 


“TREASURY DEPARTMENT, 
“ OFFICE OF COMPTROLLER OF THE CURRENCY, 
“ WASHINGTON, Dec. 16, 1881. 

“ Whereas satisfactory notice has been transmitted to the Comp: 
troller of the C urrency that the capital stock of ‘The Pacific National 
Bank of Boston,’ Mass., has been increased in the sum of four hun- 
dred and sixty-one thousand three hundred dollars, in accordance 

with the provisions of its articles of association, and that the 

91 whole amount of such increase has been paid in: a, 
“Now, it is hereby certified that the capital stock of ‘The 

Pacific Nation: al Bank of Boston,’ Mass., aforesaid, has been in- 
creased as aforesaid in the sum of four hundred and sixty-one 
thousand three hundred dollars; that said inerease of capital has 
been paid into said bank as a part of the capital stock thereof, and 


that the said increase of capital is approved by the Comptroller of 


the Currency. | 
“In witness whereof I hereunto affix my official signature. 
[SEAL. ] “JOHN J. KNOX, Comptroller.” 


There was error in the ruling of said court admitting in evidence 
the facts introduced by said Price relating to the suits brought 
by three creditors after March 18 and before “May 20, 1882, as stated 
in facts found by the court. 

There was error 1n the finding of said court, as a conclusion of 
law from the facts found by it, that the defendant was the owner 
of the number of shares of stock in said Pacific National Bank on 
May 20, 1882, and on May 22, 1882, as declared in that behalf in 
er declaration. | 

There was error in the ruling of said court in each and every 
pant to make the several and separate rulings requested by the de- 
fendant in his prayers therefor submitted to the couri after the evi- 
dence introduced by both parties was closed, to wit: 

(1.) In refusing to rule as requested, “that by reason of defend- 


ant’s subscription for 25 shares of the $500,000 increase of the 


92 capital of the Pacific National Bank voted Sept. 18, 1881, and 

his payment thereof, and receipt and retention of a certifi- 
cate of stock for that amount, he cannot be held as a stockholder 
ro this action unless it appears that the whole amount of the 


$500,000 increase voted, and to which he subscribed, was, either be- 


fore or subsequent to his reception of his certificate, t taken and paid 
in, and the increase of stock to that amount approved by the Comp- 
troller of the Currency.” 

(2.) In refusing to rule as requested, “that the defendant’s act in 
speay for the assessment at the assemblage of stockholders Jan’y 10, 
1852, and his subsequent payment of that assessment, do not consti- 
tute A ratification of the action of the directors Dee. 13, 1881 sand of the 
comptroller Dee. 16, 1881, in which the attempt was made to fix the 
capital stock at $961,300; and that by such action on the part of de- 
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fendant he did not approve the attempted $461,300 increase of stock, 
and cannot be held liable in this action as having become owner of 
any part of it by contract either previous or subsequent.” 

(3.) In refusing to rule as requested, “that by reason of defendant’s 
voting for said assessment, and paying the same, and taking no 
affirmative action to repudiate his contract with the bank to take 
25 shares of the $500,000 increase voted; and to give notice that he 
declined to hold any part of the new stock, after the action of the 
directors and comptroller in December was made known to him, he 
is not precluded in this action from denying that he is the legal 

% holder of the 25 shares for which he received the certificate, dated 

Oct. 1, 1881.” 
93 (4.) In refusing to rule as requested, “that the vote of the di- 
rectors of the Pacific National Bank, Sept. 15, 1881, that the 
capital of that bank be increased to $1,000,000, and the vote of the 
‘directors of said bank, Dee. 15, 1881, in which the attempt was made 
to limit the increase of the capital to $461,500, and to fix the whole 
capital at $961,500, and the approval thereof by the Comptroller of 
the Currency by his certificate dated Dec. 16, 1881, did not consti- 
tute a legal and valid increase of the capital stock of said bank to 

ff) SOG] U0. . 

(5 ) In refusing to rule ; as requested, “ that if the action of the d1- 
rectors of said bank and the Comptroller of the Currency, set forth 
in the preceding request, constituted. a valid increase of the capital 
stock of said bank of. $461,500, and to the amount of $961,500, the 
defendant cannot be held in this action as a shareholder in said in- 
crease of $461,300 by reason of his subscription to the increase of 

$500,000 voted Sept. 13,1881, and his payment of such subscription 
and reception of a certificate for 25 shares thereof prior to the failure 
of the bank, Nov. 18, 1881.” 

(6.) In refusing to rule as requested, “that if the votes of the di- 
rectors of Sept. 13 and Dee. 13, 1881, and the certificate of the comp- 
troller dated Dec. 16, 1881, did not constitute a valid increase of the 
capital of the bank to $961,300, that attempted increase was not vali- 
dated by subsequent ratifying acts (if such acts there were) by part 
only of those who had subseribed for and paid in the $461,500, under 

the vote to increase $500,000.” : 
94 (7.) In refusing to rule as requested, “that the amount of the 

eapital stock could not be increased by ratification to a sum 
less than $961,300, and if the defendant did acts which might con- 
stitute ratification on his part it would not make the 25 shares of 
proposed new stock subseribed and paid for by him legal stock unless 
all the other subscribers to the amount which had been approved by 
the Comptroller of the Curreney ($461,500) also ratified said in- 
crease.’ | 

(8.) In refusing to rule as requested, “that the payment by the de- 
fendant, Feb’y 16, 1882, to the directors of the Pacific National Bank, 
which was then insolvent and its apital stock lost and was in the | 
possession and under the control of Needham, of an amount equal , 
to the par value of all the stock which he owned or of which he held 
certificates, which was applied towards the payment of the indebted- 
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ness of said bank, if made with the understanding and belief on his 
part that it w ould discharge him from his hability under the statute 
to contribute towards the payment of the debts of the bank a sum 
equal to the par value of his stock, constituted a satisfaction and dis- 
charge of that liability and proof of it is a good defence to this action.’ 

(9.) In refusing to rule as requested, “that the payment by the 
defendant, Feb’y 16, 1882, to the directors of the Pacific National 
Bank, which was then insolvent and its capital stock lost and was 
in the possession and under the control of Needham, of an amount 
equal to the par value of all the stock which he owned, or of which 
he held certificates, which was applied towards the payment of the in- 

debtedness of said bank, if made with the understanding and 
95 belief on his part that it would discharge him from his lia- 

bility under the statute to contribute towards the payment of 
the debts of the bank a sum equal to the par value of his stock, con- 
stituted a satisfaction and discharge of his liability for all debts con- 
tracted before such payment.” 

(10.) In refusing to rule as requested, “that if the defendant paid 
to Daniel Needham, the bank examiner, while he was in charge of 
the bank, or to any person acting under his authority in the recep- 
tion of the payment, a sum of money equal tothe par value of all the 
shares of stock held by him in said bank, which was applied in pay- 
ment of the debts, contracts, and engagements of the bank, it con- 
stituted a discharge of his lability under the statute and is a defence 
to this action.” 

(11.) In refusing to rule as requested, “that if defendant paid the 
assessment upon ‘all the shares held by him, which was voted at 
the assemblage of stockholders, Jan’y 10, 1882, to Daniel Needham, 
while he was in possession and control of the bank, and all money 
received for the payment of its debts, or to any person authorized 
by him, such payment constituted a discharge of the defendant’s 
liability under the statute and is a defence to this action.” 

(12.) In refusing to rule as requested, that “if the defendant, since 
the failure of the bank in Nov., 1881, has paid one assessment of an 
amount equal to the par value of the shares of said stock owned by 
him,andsuch payment did not have the effect of restoring the value of 
his stock to him in any part, but was devoted to the payment of the 

debts, contracts, and engagements of the bank, he is discharged 
96 from further liability, “under whatever provision of law that 
assessment may have been made.” 

(15.) In refusing to rule as requested, that “the effect would be the 
same of a payment made under the circumstances stated in the 
foregoing request if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to making an assessment.” 

(14.) In refusing to rule as requested, “that if, after he was notified 
of the assessment referred to in these requests, the defendant received 
from Daniel Needham, the examiner, while he was in possession of 
the Pacific National Bank and all its assets, and while the moneys 
paid into said bank were paid and received under his supervision 
and authority, assurances that the payment of that assessment would 
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relieve him from all further hability under the statute to contribute 
towards the payment of the debts of the bank, and was influenced in 
part to pay the assessment by such assurances, and did thereafter- 
wards pay it to the bank while it was in Needham’s possession, such 
payment is a satisfaction of his lability sought to be enforeed in 
this action and is a defence to it.” 

9. There was error in the ruling of said court refusing the prayer of 
the defendant made after the court had found the facts specially, 
which prayer was as follows, to wit: ‘That upon the facts found in 
this case the plaintiff is not entitled to judgment,” and in rendering 

™ judgment for the plaintiff for the sum of $5,830.88. 

10. There was error by said court in rendering judgment against 
the defendant for an assessment upon all the stock of which he was 

alleged in the declaration to be owner, because, if judgment 

97 was authorized for the assessment upon any part of said alleged 

| stock, it was only upon such stock held by the defendant as 
was created prior to Sept. 13, 1881. 

11. ‘There was error by said court in rendering judgment for any 
| greater part of the assessment made by the ( Jomptroller of the Cur- 
rency against. the defendant than the defendant’s due proportion of 
the debts of said bank contracted subsequent to March 18, 1882. 

! And the plaintiff, said Charles E. Morrison, prays that the judg- 

ment aforesaid may be reversed, annulled, and altogether held for 
naught, and that he may be restored to all things which he has lost 
by the occasion of the said judgment. 

sy A. P. GOULD, 

ALFRED D. CHANDLER, 

Attorneys for Plaintiff in Error. 


98 | (Bond on Writ of Error.) 


Know all men by these presents that we, Charles E. Morrison, of 
Swampscott, in the district of Massachusetts, as principal, and Syd- 
ney H. Ellis and Frank E. Richardson, both of Boston, in said dis- 
trict, as sureties, are held and firmly bound unto Linus M. Price, a 
citizen of the State of New Jersey, commorant at said Boston, in the 
State of Massachusetts, receiver of the Pacific National Bank of Bos- 
ton, in the full and just sum of eight theusand dollars, to be paid to 
the said Linus M. Price, his certain attorneys, successors, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated the eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a circuit court of the United States, w ithin and for 
the district of Massachusetts, ina suit depending in said court between 
the said Linus M. Price, receiver, plaintiff, and the said Charles E. 
Morrison, defendant, judgment was rendered against the said de- 
fendant, and the said defendant having procured a writ of error 
and filed a copy thereof in the clerk’s office of the said court to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
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said plaintiff eiting and admonishing him to be and appear ata 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
defendant shall prosecute his said writ of error to effect and answer all 
damages and costs if he fail to make his plea good, then the above 
obligation to be null and void; otherwise to remain in full foree 
and virtue. 


_ E. MORRISON. [h. 8. * 
S. H. ELLIS. ~ Th. 8.) 
F. E. RICHARDSON. ft. s.7 


Signed, sealed, and delivered in presence of— 


RUSSELL T. CHAMBERLIN. 


Approved. 
Le BARON B.-COLT, 
U.S. Cirenit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 
Clerk U.S. C. C., Mass. Dist. 


99 The United States of America to Linus M. Price, of New ark, 
in the State of New Jersey, a citizen of said State, receiver 
of the Pacific National Bank of Boston, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States within 
and for the district of Massachusetts, wherein Charles E. Morrison, 
of Swampscott, in the State of Massachusetts, and a citizen thereof, is 
plaintiff in error, and your are defendant in error, to show cause, if 
any there be, why judgment rendered against the said plaintiff in 
error, as 1n the said writ of error mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that be- 
half. 

Witness the Honorable Le Baron B. Colt, circuit judge of the United 
States for the first judicial circuit, this eighth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five. 

“Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Cirewit. 


Sufficient service of this citation is acknowledged. 
A. A. RANNEY, 
For Defendant in Error. 


Endorsed on cover /Sinmeiheianin® C.U.S. No.1245. Charles 
E. Morrison, plaintiff i in error, vs. Peter Butler, receiver of the Pacific 
National Bank of Boston. Filed January 4, 1886. 
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Supreme Cour of the Cited States. 


No 793. . | 
CuHarLes E. Morrison, Appellant, v. Perer Burter, Receiver. 
No. 824. | 
CHARLES E. Morrison, Plaintiff in Error, 
». 


Perer Butter, /tecetver. 


SRIEF FOR CHARLES E. MORRISON. 
GENERAL STATEMENT OF THE CASE. 


For about two years prior to Sept. 15, 1881, the Pacific National 
Bank of Boston had been doing a general banking business in 


Boston, Mass., with a capital stock of $500,000. 


Equity Record, p. 11. 
Law Record, p. 8. 


The Articles of Association of the bank provide that “the capital 
may be increased, according to the provisions of Section 5142 of the 
Revised Statutes, to any sum not exceeding ten hundred thousand 
dollars.” | 

Equity Record, Exhibit 1, p. 20. 
Law Record, Exhibit 1, p. 14. 


Sect. 5142 of the Revised Statutes provides that “ no increase of 
‘apital shall be valid until the whole amount of such increase is paid 
in, and notice thereof has been transmitted to the Comptroller of 
the Currency, and his certificate obtained specifying the amount of 
such increase of capital stock, with his approval thereof, and that it 
had been duly paid in as part of the capital of such association.” | 
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On Sept. 13, 1881, the directors of the Pacific National Bank 
voted to increase the capital to $1,000,000. 


Equity Record, p. 12; Exhibit 3, p. 24. 
Law Record, p. 8; Exhibit 3, p. 10. 


The following notice was thereupon sent to the stockholders of the 
bank : — | | 
Pactric NaTionaL Bank, 105 Devonshire Street, 

Boston, Sept. 13, 1881. 

At a meeting of the directors of this bank, held this day, it was 

Voted, That the capital of this bank be increased to $1,000,000, 
and that stockholders of this date have the right to take the new 
stock at par in equal amounts to that now held by them.” Subscrip- 
tions to the new stock will be payable Oct. 1. Parties desiring to 
anticipate will be allowed interest to that date, at four per cent per 


annum. 
J.-M. Prerrencitt, Cashier. 


Equity Record, p. 12. 
Law Record, p. 8. 


This notice was received by the appellant and plaintiff in error, 
Charles KE. Morrison, of Swampscott, Mass., who held twenty-five 
shares of the stock of the bank. He thereupon subscribed for 
twenty-five shares of the increase to $1,000,000, and returned his 
subscription to the bank some time before Oct. 1, 1881. He paid 
his subscription Oct. 4, 1881, and received therefor the following 
receipt : — 
$2500. Boston, Oct. 1, 1881. 


Received of Charles EK. Morrison twenty-five hundred dollars, on 


account of subscription to new stock. 
a. Me PETTENGILL, Cashier. 


Equity Record, p. 12. 
Law Record, p. 8. 


At the time he paid for the twenty-five shares of new stock sub- 
scribed for by him, he was informed by the officers of the bank that 
the bank was sound and solvent. 

Noy. 1, 1881, he returued the receipt for his $2,500 to the bank 


o 


and received in its place a certificate for twenty-five shares of new 
stock, dated Oct. 1, 1881. 

Equity Record, p. 12. 

Law Record, p. 8. 

Nov. 18, 1881, the bank became unable to meet its debts and lia- 
bilities, failed to redeem its circulating notes, and closed its doors 
to business. : 

Equity Record, p. 12. 


Law Reeord, p. 8. 


At the time of the failure, Nov. 18, 1881, the whole amount of 


the increase of capital to $1,000,000, to which Morrison had sub- 


scribed, had not been taken or paid in, and it never was thereafter 
taken or paid in, and no notice was ever transmitted to the Comp- 
troller of the Currency that it had been taken or paid in. The 
Comptroller never issued a certificate stating that the capital stock 
had been increased to the amount of $1,000,000 as voted Sept. 
13, 1881, nor did said Comptroller ever certify his approval of such 
increase, or that it had been duly paid in as a part of the capital of 
the bank. No action whatever was at any time taken by the Comp- 
troller respecting an increase of stock to $1,000,000. 

Equity Record, p. 12. 

Law Record, p. 8. 


At the time Morrison received his certificate for new stock, Nov. 
1, 1881, just before the failure of the bank, he did not know, nor 
was he informed until Jan. 10, 1882, that the increase to $1,000,- 
000, to which he had subseribed, had not all been taken and paid in. 
He believed when he received his certificate that the capital had been 
validly increased to $1,000,000. 

Equity Record, p. 76. 
Law Record, p. 58. 


In fact, only $461,300 of the increase of $500,000 was ever 


taken, all of which $461,300 was paid in on account of subscriptions 
to the proposed increase to $1,000,000, voted Sept. 13, 1881. 
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This whole amount of $461,300 was used by the bank in its 
business, and at the time of the failure, Nov..18, 1881, had all been 
lost. 

Equity Record, pp. 12, 15, 16. 
Law Record, pp. 8, 9, 13. 


When the bank failed, Nov. 18, 1881, it owed over $3,000,000 
in excess of the value of its assets, and was in fact deeply and 
hopelessly insolvent. 

Indeed, as far back as Sept. 13, 1881, when the directors voted to 
increase the capital to $1,000,000, the entire capital of the bank had 
been lost, and it was then insolvent. This condition of the bank was | 
misstated to or concealed from the stockholders at the time they 


were induced to subscribe to the increase to $1,000,000. 


Equity Record, pp. 16, 17, 18. 
Law Record, pp. 9, 18, 14. 


On the same day that the bank failed, Nov. 18, 1881, Daniel 
Needham, a duly appointed examiner of national banks, was placed 
by the Comptroller of the Currency in exclusive charge and _ pos- 
session of the bank and all its funds, assets, records and books, and 
he remained in the exclusive charge and possession of the same, 
under the direction of the Comptroller of the Currency, for a 


acting 
The directors of the bank in the mean time 


period of four months. 
had no possession or control over its assets or the money received 


or paid out on account of the bank, except under the supervision, 
control and authority of said Needham. During all this time the 
doors of the bank were closed to business. | ‘ 

Equity Record, p. 12. 

Law Record, p. 9. 


Soon after the failure of the bank, and before Dee. 13, 1881, the 
Comptroller of the Currency was informed that the bank was in a 
most precarious condition and insolvent, owing at least $961,300 
more than the value of its assets. 


Equity Record, p. 12. 
Law Record, pp. 9, 59. 
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Before Dec. 13, 1881, the Comptroller was also informed of the 
vote of the directors which had been passed Sept. 13, 1881, to in- 
crease the capital of the bank to $1,000,000, and that the full amount 
of that increase had not been subscribed for when the bank suspended 
in November. He was also informed that the $461,300 which had 
been paid in on subscriptions to the increase to $1,000,000 had all 
been lost. | 

Equity Record, p. 12. 
Law Record, pp. 9, 59. 


At a conference held before Dec. 13, 1881, between the Comp- 
troller of the Currency, certain representatives of the directors, and 
William J. Best, who was a large creditor, the question of what 
should be considered the capital of the bank was presented to the 
Comptroller and discussed, and the conclusion was reached that such 
a vote us that of Dee. 13, 1881, hereinafter set forth, should be 
passed by the directors ; that the Comptroller should then be notified 
that the capital had been increased to $961,300, and should there- 
upon issue to the bank his certificate of increase to that amount. 

Equity Record, pp. 89, 90. 
Law Record, pp. 58, 59. 


In pursuance of such conclusion, on Dec. 13, 1881, when the 
doors of the bank were closed to business, and when it and all its 
assets were in the exclusive charge and possession of Daniel Need- 
ham, agent and servant of the Comptroller of the Currency, as afore- 
said, and acting under his direction, the directors of the bank passed 
the following vote : — | 

* Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
$1,000,000, and that stockholders of this date have the right to take 
the new stock at par in equal amount to that held by them ; 

And whereas, the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable 
October Ist ; 

And whereas, $461,300 of said new stock has been taken and 
paid-in 3: sibs 

And whereas, $38,700 thereof has not been taken and paid in; 

Voted, That said $38,700 of said stock be and is hereby cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this association amounts to $961,300, 
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Voted, That the Comptroller of the Currency be notified that the 
capital of this association has been increased in the sum of $461,300, 
and that the whole amount of said increase has been paid in as part 
of the capital of this association, and that he be requested to issue 
his certificate of said increase to this association, according to law. 

Equity Record, p. 13. 


Law Record, p. 10. 


On the same day, J. M. Pettengill, cashier of the bank, acting 
under the directors, and upon the suggestion of the Comptroller, 
that such a certificate should be sent to him, sent the following 
certificate sworn to by said cashier to the Comptroller of the 
Currency. | 

Paciric NatTionaL Bank oF Boston, 
Dec. 13, 1881. 
To the Comptroller of the Currency, Washington, D. C. 

It is hereby certified that the capital stock of “The Pacific 
National Bank of Boston ” has been increased, pursuant to the arti- 
cles of association of said bank, in the sum of four hundred and 
sixty-one thousand three hundred dollars, all of which has been 
paid in, and that the paid-up capital stock of said bank now amounts 
to nine hundred and sixty-one thousand three hundred dollars. 


[SEAL ] | J. M. Perrenaiti, Cashier. 


Equity Record, p. 13. 


Law Record, p. 10. 


Dec. 16, 1881, the Comptroller of the Currency, knowing that 
the bank was insolvent. and that its capital of $500,000 was all lost, 
and knowing further that the $461,300 paid into the bank on account 
of subscriptions to the increase of stock to $1,000,000, was:all lost, 
and without in any way consulting Morrison, and the other sub- 
seribers to that increase, and without his or their consent or knowi- 


edge, sent to the directors of the bank the following certificate : — 


TREASURY DEPARTMENT, 
OFFICE OF THE COMPTROLLER OF THE CURRENCY, 
Wasnineton, Dec. 16, 1881. 
Whereas, satisfactory notiée has been transmitted to the Comptrol- 
ler of the Currency that the capital stock of “The Pacific National 
Bank of Boston, Mass.,” has been increased in the sum of four hun- 
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dred and sixty-one thousand three hundred dollars, in accordance with 
the provisions of its articles of association, and that the whole amount 
of such increase has been paid in. 

Now, it is hereby certified that the capital stock of “The Pacifie 
National Bank of Boston, Mass.,” aforesaid, has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars ; that said increase of capital has been paid into said 
bank as a part of the capital stock thereof, and that the said increase 
of capital is approved by the Comptroller of the Currency. In 
witness whereof, I hereunto affix my official signsture. 

[ SEAL | —  Jdonun JAY Knox, Comptroller. 


Equity Record, p. 14. 
Law Record, pp. 10, 11. 


On the very same day that the Comptroller thus attempted by his 


certificate to create new stock to the amount of $461,300, attempt- 
ing thereby to change the position of the subscribers to the $500,000 
increase from that of creditors to that of stockholders with a further 
certain liability to the amount of $461,500, he sent (apparently by 
the same mail) to the bank, still in his possession, the following 


communication : — — 
WasntIneton, Dec. 16, 1881. 
The Pacific National Bank of Boston, Massachusetts: 

‘The entire capital stock of the Pacitic National Bank of Boston, 
Massachusetts, amounting to nine hunderd and sixty-one thousand, 
three hundred dollars ($961,300), having been lost, notice is hereby 
given to said bank, under the provisions of Section 5205 of the 
Revised Statutes of the United States, to pay the deficiency in its 
capital stock by an assessment of one hundred (100) per cent upon 
its shareholders pro rata for the amount of capital stock held by 
each; and that if such deffciency shall not be paid, and said bank 
shall refuse to go into liquidation, as provided by law, for three 
months after this notice shall have been received by it, a receiver 
may be appointed to close up the business of the association acecord- 
ing to the provisions of Section d134 of the Revised Statutes of the 
United States | ) 

In testimony _whereof, I have hereto subscribed my name, and 
caused my seal of office to be affixed to these presents at the Treasury 
Department in the city of Washington and District of Columbia, 
this sixteenth day. of December, A. D. 1881. 

[SEAL] | Joun Jay Knox, 

| Yomptroller of the Currency. 
Equity Record, p. 14. 
Law Record, p. 11. 
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There was no vote of the stockholders of the bank or of the sub- 
scribers to the increase to $1,000,000, relating to the increase or 
reduction of the capital stock of the bank. 

No opportunity was ever given to the stockholders of the bank to 
subscribe for shares in an increase of $461,300, in accordance with 
the requirements of the articles of association. 

Kquity Record, p. 14. 
Law Record, p. 11. 


The only meeting of the stockholders of the bank held after the 
annual meeting of Jan. 11, 1881, was tbe annual meeting held Jan. 
10,1882. The notice of this meeting published in the Boston Daily 


Advertiser was as follows : — 


Pacirric NATIONAL BANK. 


The annual meeting of the stockholders of this bank for choice of 
directors and for any other business that may legally come before 
them, will be held at their banking rooms, 105 Devonshire Street, 
on Tuesday, Jan. 10, 1882, at 11 o’clock A. m. 

| J. M. Perrensiuy, Cashier. 
Equity Record, p. 15. | 
Law Record, p. 12. 


Morrison was present at the action of the assembled stockholders 
Jan. 10, 1882, and voted for the assessment of one hundred per 
cent. He paid the assessment, $5,000, Feb. 16, 1882. Before he 
paid it, he was informed by Examiner Needham, who was then in 
possession of the bank, that if he paid the one hundred pev cent 
called for in the notice-of the Comptroller, dated Dec. 16, 1881, he 
would be relieved from any further liability for the debts of the bank, 
and he then believed that such payment would discharge his lability 
under the statute to contribute towards the payment of the debts of 
the bank. Such was his purpose in voting for the assessment, as 
well as in making the payment, while he also expected, if all the 
stockholders paid a like sum, the stock would be made of some value. 


Equity Record, pp. 88, 83, 84. 
Law Record, pp. 58, 60. 
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At the time of this payment, the bank, and all moneys received by 
it, were in the exclusive charge of the Comptroller, acting through’ 
Needham, his agent. — 

Equity Record, p. 12. 
Law Record, p. 9. 


Morrison had no knowledge, until the. taking of his evidence in 
these cases, that his name appeared in any way on the stock ledger 
of the bank, as a stockholder for the new stock. 

Equity Record, p. 84. 


Law Record, p. 59. 


It does not appear that any register or list of stockholders was 
ever kept in accordance with Section 5210 of the Revised Statutes ; 
nor does it appear that the stock ledger of the bank, so called, was 
ever seen by, or its contents made known. to, any creditor of the 
bank or any member of the public. 

On March 18, 1882, the amount paid on the assessment of one 
hundred per cent, including the $5,000 paid by Morrison, was 
$643,000. we | 

This entire sum was paid by the stockholders of the bank and by 
some of the subscribers to the increase voted Sept. 13, 1881, while 
the bank and all its receipts and assets were in the possession and 
under the control of Needham, the representative of the Comptroller 
of the Currency. ® 

Equity Record, pp. 12, 71. 
Law Record, pp. 9, 59. 


On Mareh 18, 1881, this entire fund of $643,000 was therefore in 
the hands of and under the control of said Needham. 


Equity Record, p. 12. 


Law Record, p. 9. 


The bank was then in fact deeply and hopelessly insolvent. 
Equity Record, pp. 16, 17, 69. 
Law Record, p. 15. 3 
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On March 18,- 1882, the Comptroller of the Currency, without 
consulting Morrison or the stockholders of the bank, or the sub- 
scribers to the increase to $1,000,000, or those who had paid in 
the $643,000 on account of the assessment, surrendered the bank 
and its assets to the directors, who opened the bank to business. 
The directors found, however, that they could do, and did in fact 
do, very little business in banking. 

Equity Record, p. 17. 


Law Record, p. 15. 


From March 18, 1882, to May 20, the indebtedness of the bank 
was paid off and reduced over $2,000,000. 
Equity Record, p. 16. 
Law Record, p. 12. 


The whole amount paid by the stockholders as a contribution 
towards the payment of the debts of the bank by voluntary assess- 
ment, viz., $742,800, including the $5,000 paid by Morrison, was 


applied to the payment of the debts of the bank. — 


Equity Record, p. 18. 
Law Record, p. 14. 


There were new liabilities contracted subsequent to March 18, 
1882, to the amount of $200,000, but the bank after that time made 
no new losses. 

: e 
-Equity Record, pp. 15, 19. 
Law Record, pp. 12, 14. 


The receiver was appointed Muay 22, 1882. All the assets which 
were in the bank Nov. 18, 1881, came into the receiver’s hands 
when he took possession of the bank, except such as had been col- 
lected and applied to the payment of the debts and expenses of the 
bank, and such as had been surrendered on compromise in the set- 
tlement of doubtful assets. 

Equity Record, p. 16. 
Law Record, p. 13. 


*- 4 
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On Nov. 27, 1882, the Comptroller of the Currency made another 
demand or requisition for $961,300 upon the stockholders of the 
bank and upon the subscribers to the increase to $1,000,000, being 
an assessment of one hundred per cent upon what was alleged and is 
alleged by the receiver to be the capital of the bank. The receiver 
brought suits to enforce this assessment March 14, 1883. 

Equity Record, p. 18. 
Law Record, p. 14. 


In the suit brought against Morrison, the receiver alleges him to 
be the holder of fifty shares of the stock of the bank, and seeks to 
enforce against him, as such, a payment of $5,000. 

To enjoin the prosecution of the suit so instituted against him, 
Morrison caused to be brought in the Circuit Court for the same dis- 
trict in which the suit-itself was pending, the bill in equity, the whole 
record of which is now before this court upon Morrison’s appeal. In 
this bill in equity, he prays that the receiver may be enjoined front the 
further prosecution of said suit against him, and also prays for such 
other and further relief as to the Court may seem meet. 

The claim set forth in the bill in equity, and still urged in this 
court as the ground for such equitable relief, is that the contribution 
by Morrison, Feb. 16, 1882, of an amount equal to the par value of 
all the stock ever alleged to be held by him, towards a fund which 
was actually used in the payment of the debts of the bank, the bank 
then being insolvent, constituted in equity a satisfaction and extin- 
cuishment of his liability as a stockholder for the debts of the bank. 
It is further set forth in said bill, and still urged as an additional ground 
for equitable relief, that by the payment of the $2,500 made by Mor- 
-rison upon the twenty-five shares of alleged new stock, which in fact 
never had a legal existence, and on which Morrison never incurred 
any liability, he really contributed towards a fund actually used for 
the payment of the debts of the bank, an amount equal to two hun- 
dred per cent of the stock held by hin. | 

Morrison also defended the suit brought against him-by the receiver, 
the whole record of which has been brought before this court by 
writ of error, upon two grounds : — : 

First. That he was not at the time of the appointment of the 
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receiver, or at any time, the holder of fifty shares of the stock of the 
Pacific National Bank ; but was in fact and in lawa holder of only 
twenty-five shares thereof. Morrison’s claim is, that the attempt 
on the part of the directors and the Comptroller of the Currency, in 
December, 1881, to fix the capital stock of the bank at $961,500, 
was contrary to law and void; that the alleged twenty-five shares of 
new stock on which Morrison is sued never had any legal existence ; 
and that he, by virtue of his subscription in September, 1881, for 
twenty-five shares in the then proposed increase of capital from $500,- 
000 to the $1,000,000, and by his other acts, never became liable on 
account of the. Pacific National Bank beyond his liability as the 
holder of twenty-five shares of valid stock. 

Second. That by his contribution, Feb. 10, 1882, of an amount 
equal to the par value of all the stock ever held by him towards a 
fund which was all used in the payment of the debts of the bank, the 
bank then being insolvent, he in law discharged his liability as a 
stockholder in said bank, and should, therefore, have judgment in 


his favor in the suit pending against him. 


SPECIFICATIONS OF ERRORS. 

In the equity appeal, the error in the decree of the Circuit Court, 
which is here relied upon and urged, is that the Circuit Court ought 
to have held and adjudged that the contribution by Charles E. Mor- 
rison, Feb. 16, 1882, of an amount equal to the par value of his 
stock in the Pacific National Bank, towards a fund which was all 


used in the payment of the debts of the bank, the bank then being 


insolvent, constituted in equity a performance, satisfaction and extin-_ 


guishment of his liability as such stockholder, and that the Circuit 
Court ought to have restrained the receiver from further prose- 
cuting the suit instituted by him against said Morrison, and that the 
Circuit Court erred in not so doing. | : 

The Circuit Court further erred in not granting to Charles E. Mor- 
rison, in whole or in part, the relief prayed for in his said bill of 
complaint. 

As plaintiff in error, Morrison relies upon and urges all the errors 
specified in the assignment of errors, which make a part of the 
record of the writ of error, beginning on page 67 thereof. 
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These errors are as follows : — 

1. The Circuit Court erred in giving judgment for the defendant 
in error, on the facts found by the Court, and in not giving judg- 
ment thereon to the plaintiff in error. 

2. ‘There was error in each of the rulings of said court admitting 
in evidence, each one severally, the records, papers and documents, 
copies of which are annexed to and a part of the “ Statement of Facts 
found by the Court,” and which records, papers and documents are, 
respectively, Exhibits 7, 8, 9,10, 12, 13, 14, 15 and 16 in the 
record of the writ of error. mes 


3. There was error in the ruling of said court admitting in evi- 


_dence what was assumed to be a record of the doings of a meeting of 


the stockholders of said Pacific National Bank, held Jan. 10, 
1882, a copy of which is annexed to said findings of facts by the 
court as Exhibit 11, except so much thereof as is a record of the 
election of a board of directors of said bank, which is as follows: 
“The following directors were chosen by a stock vote of 4,727 shares 
against 80 scattering votes: Lewis Coleman, of Boston; John Shep- 
ard, of Boston; M. D. Dyer, Jr., of Boston; M. P. Springer, of 
Newton; J. H. Whitaker, of Malden; Edwin Ray, of Newton; J. 
H. Sanborn, of Newton; E. M. Fowle, of Newton; George H. 


March, of Watertown; Arthur Sewall, of Bath; John E. Cassidy, of 
Boston; John Fallon, of Lawrence.” [The exhibits referred to in the 


two preceding specifications of error cover forty pages of the record 
of the writ of error, and are not here set out because of their volu- 
minous character. | | 

4. There was error in the ruling of said court admitting in evi- 
dence the following vote of the directors of said Pacific National 
Bank, passed Dee. 13, 1881, to wit: — | 


“ Voted, That whereas it was voted by this board, on the thirteenth 
day of September last, that the capital of this bank be increased to 
one million dollars, and that stockholders of this date have the right 
to take the new stock at par in equal amount to that held by them ; 

“And whereas the stockholders were duly notified of said vote, and 
also that subscriptions to the new stock would be payable Oct. 1; 

“And whereas $461,300 of said new stock has been taken and 
paid in ; | , | 

* And whereas, $38,700 thereof has not been taken and paid in ; 
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* Voted, That said $38,700 of said stock be, and is hereby, cancelled 
and deducted from said capital stock of $1,000,000, and that the 
paid-up capital stock of this a-sociation amounts to $961,300. 

“Voted, That the Comptroller of the Currency be notified that the 
‘apital of this association has been increased in the sum of $461,- 
300, and that the whole amount of said increase has been paid in as 
part of the capital of this association, and that he be requested to 
issue his certificate of said increase to this association according to 
law.” : 


= «© 


5. There was error in the ruling of said court admitting in 
evidence the following certificate of J. M. Pettengill, the cashier of 
said bank, to the Comptroller of the Currency, which is dated Dec. 
13, 1881, to wit: — 
“Paciric NATIONAL BANK OF Boston, 
| Dec. 13, 1881. : 
— To the Comptroller of the Currency, Washington, D. C. 

“It is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston’ has been increased, pursuant to the arti- 
cles of association of said bank, in the sum af four hundred and sixty- 
one thousand three hundred dollars, all of which has been paid in, 
und that the paid-up capital stock of said bank now amounts to 
nine hundred and sixty-one thousand three hundred dollars . 


[ SEAL | J. M. Perrencintyi, Cashier.” 


6. There was error in the ruling of said court admitting in evi- 
dence the following certificate of John J. Knox, Comptroller of the 


Currency, dated Dec. 16, 1881, to wit :— 


~“"PREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
W asuincton, Dec. 16, 1881. 

“ Whereas satisfactory notice has been transmitted to the Comp- 
troller of the Currency that the capital stock of ‘The Pacific National 
Bank of Boston,’ Mass., has been increased in the sum of four hun- 
dred and sixtv-one thousand three hundred dollars, in accordance 
with the provisions of its articles of association, and that the whole 
amount of such increase has been paid in. 

“Now, it is hereby certified that the capital stock of ‘The Pacific 
National Bank of Boston,’ Mass., aforesaid, has been increased as 
aforesaid in the sum of four hundred and sixty-one thousand three 
hundred dollars; that said increase of capital has been paid into 
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said bank as a part of the capital stock thereof, and that the said - 
increase of capital is approved by the Comptroller of the Currency. 
“In witness whereof I hereunto affix my official signature. 
[SEAL | | “Joun J. Knox, Comptroller.” 


7. ‘There was error in the ruling of said court admitting in evi- 
dence the facts introduced by the receiver relating to the suits 
brought by three creditors after March 18 and before May 20, 1882, 
as stated in facts found by the court. [Page 14, record of writ of 
error. | | 

8. There was error in the finding of said court, as a gonclusion 
of law from the facts found by it, that the plaintiff in error was the 
owner of the number of shares of stock in said Pacifie National 
Bank on May 20, 1882, and on May 22, 1882, as declared in that 
behalf in the declaration. 3 

9. There was error in the ruling of said court in each and every 
refusal to make the several and separate rulings requested by the 
plaintiff in error in his prayers therefor submitted to the court after 
the evidence introduced by both parties was closed, to wit : — 

(1.) In refusing to rule as requested, “that by reason of plain- 
tiff in error’s subscription for twenty-five shares of the $500,000 
increase of the capital of the Pacific National Bank voted Sept. 13, 
1881, and his payment thereof, and receipt and retention of a cer- 
tificate of stock for that amount, he cannot be held as a stockholder 
in this action unless it appears that the whole amount of the $500,- 
OOO increase voted, and to which he subscribed, was, either before 
or subsequent to his reception of his certificate, taken:and paid in, 
and the increase of stock to that amount approved by the Comp- 
troller of the Currency.” | 

—(2.) In refusing to rule. as requested, “that the plaintiff in 
error’s act in voting for the assessment at the assemblage of stock- 
holders Jan. 10, 1882, and his subsequent payment of that assess- 


ment, do not constitute a ratification of the action of the directors 
Dec. 13, 1881, and of the Comptrollor Dec. 16, 1881, in which the 
attempt was made to fix the capital stock at $961,300; and that by 
such action on the part of plaintiff in error, he did not approve the 
attempted $461,300 increase of stock, and cannot be held liable in 
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this action as having become owner of any part of it by contract 
either previous or subsequent.” | 

(3.) In refusing to rule as requested, “that by reason of plaintiff 
in error’s voting for said assessment, and paying the same, and taking 
no affirmative action to repudiate his contract with the bank to take 
twenty-five shares of the $500,000 increase voted, and to give notice 
that he declined to hold any part of the new stock, after the action 
of the directors and Comptroller in December was made known to 
him, he is not precluded in this action from denying that he ts the 
legal holder of the twenty-five shares for which he received the cer- 
tificate dated Oct. 1, 1881.” | 

(4..) In refusing to rule as requested, “that the 7! of the direct- 
ors of the Pacific National Bank, Sept. 13, 1881, that the capital of 
that bank be increased to $1,000,000, and the vote of the directors 
of said bank, Dec. 13, 1881, in which the attempt was made to limit 
the increase of the capital to $461,300, and to fix the whole capital 
at $961,300, and the approval thereof*by the Comptroller of the 
Currency by his certificate dated Dec. 16, 1881, did not constitute 
a legal and valid increase of the capital stock of said bank to 
$961,300.” | | 

(5.) In refusing to rule as requested, “that if the action of the 
directors of said bank and the Comptroller of the Currency, set 
forth in the preceding request, constituted a valid increase of the 
capital stock of said bank of $461,300, and to the amount of $961,- 
300, the plaintiff in error cannot be held in this action as a share- 
holder in said increase of $461,300 by reason of his subscription to 
the increase of $500,000 voted Sept. 13, 1881, and his payment of 
such subscription and reception of a certificate for twenty-tive shares 
thereof prior to the failure of the bank, Nov. 18, 1881.” 
_ (6.) In refusing to rule as requetsd, “that if the votes of the 
directors of Sept. 13 and Dec. 13, 1881, and the certificate of the 
Comptroller dated Dec. 16, 1881, did not constitute a valid increase 
of the capital of the bank to $961,300, that attempted increase was 
not validated by subsequent ratifying acts (if such acts there were), 
by part only of those who had subscribed for and paid in the $491,- 
300, under the vote to increase $500,000.” | 

(7.) In refusing to rule as requested, “that the amount of the 
capital stock could not be increased by ratification to a sum less than 
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$961,300, and if the plaintiff in error did aets which might constitute 
‘atification on his part, it would not make the twenty-five shares of 
proposed new stock subscribed and paid for by him, legal stock, 
unless all the other subscribers to the amount whieh had been 


approved by the Comptroller of the Currency ($461,300) also 


; ‘atified said increase.” 3 4 
(8.) In refusing to rule as requested; “that the payment by the 
plaintiff in error, Feb. 16, 1882, to the directors of the Pacific 
4 National Bank, which was then insolvent, and its capital stock lost, 


and was in the possession and under the control of Needham, of an 
amount equal to the par value of all the stock which he owned or of 
which he held certificates, which was applied towards the payment 
of the indebtedness of said bank, if made with the understanding 
and belief on his part that it would discharge him from his liability 
under the statute to contribute towards the payment of the debts of 
the bank a sum equal to the par value of his stock, constituted a 
satisfaction and discharge of that liability and proof of it is a good 
defence to this action.” tae 7 
(9.). In refusing to rule as requested, “that the payment by the 
plaintiff in error, Feb. 16, 1882, to the directors of the Pacific. 
National Bank, which was then insolvent and its capital stock lost 
and was in the possession and under the control of Needham, of an 
amount equal to the par value of all the stock which he owned, or 
of which he held certifieates, which was applied towards the payment 
of the indebtedness of said bank, if made with the understanding 
and belief on his part that it would discharge him from his lability 
under the statute to contribute towards the payment of the debts of 
the bank a sum equal to the par value of his stock, constituted a 
satisfaction and discharge of his liability for all debts contracted 
before such payment.” | | 
(10.) In refusing to rule as. requested, “that if the plaintiff in 
error paid to Daniel Needham, the bank examiner, while he was in 
charge of the ‘bank, or to any person acting under his authority in 


Po. the reception of the payment, a sum of money equal to the par value 
of all the shares of stock held by him in said bank, which was applied 
in payment of the debts, contracts and engagements of the bank, it 
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constituted a discharge of his liability under the statute and is a 
defence to this action.” 

(11.) In refusing to rule as requested, “that if plaintiff in error 
paid the assessment upon all the shares held by him, which was 
voted at the assemblage of stockholders, Jan. 10, 1882, to Daniel 
Needham, while he was in possession and control of the bank, and 
all money received for the payment of its debts, or to any person 
authorized by him, such payment constituted a discharge of the 
plaintiff in error’s liability under the statute, and is a defence to this 
action.” | 

(12.) In refusing to rule as requested, “that if the plaintiff in 
error, since the failure of the bank in November, 1881, has paid one 
assessment of an amount equal to the par value of the shares of said 
stock owned by him, and such payment did not have the effect: of 
restoring the value of his stock to him in any part, but was devoted 
to the payment of the debts, contracts and engagements of the bank, 
he is discharged from further liability, under whatever provision of 
law that assessment may have been made.” - | 

(13.) In refusing to rule as requested, that “the effect would be 
the same of a payment made under the circumstances stated in the 
foregoing requests if the assessment was made voluntarily by the 
stockholders upon themselves, without reference to any provision of 
the statute relating to making an assessment.” 

(14.) In refusing to rule as requested, “that if, after he was 
notified of the assessment referred to in these requests, the defend- 
ant received from Daniel Needham, the examiner, while he was in 
possession of the Pacitic National Bank and all its assets, and while 
the moneys paid into said bank were paid and received under his 
supervision and authority, assurances that the payment of that as- 
sessment would relieve him from all further liability under the statute 
to contribute towards the payment of the debts of the bank, and was 
influenced in part to pay the assessment by such assurances, and did 
thereafterwards pay it to the bank while it was in Needham’s pos- 
session, such payment is a satisfaction of his liability sought to be 
enforced in this action and is a defence to it.” 

10. There was an error by said court in rendering judgment 
against the plaintiff in error for an assessment upon all the stock of 
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which he was alleged in the declaration to be owner; because, if 


judgment was authorized for the assessment upon any part of said 


alleged stock, it was only upon such steck held by the plaintiff in 
error as was created prior to Sept. 13, 1881. 

11. There was error by said court in rendering judgment for 
any greater part of the assessment made by the Comptroller of the 
Currency against the plaintiff in error than the plaintiff in error’s 
due proportion of the debts of said bank contracted subsequent to 
March 18, 1882. 
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ARGUMENT. 


The appellant relies on two principal propositions : -- 
First. He is not a stockholder of the new stock. 


Second. He has once paid his full liability. 


is 


We deny that the character of holder of the new stock has 
attached to the appellant and plaintiff in error. 
He contracted to take new stock in a bank whose capital should be 


a million dollars. 


Pages 24, 81. 


This agreement imposed no obligation to take shares of a smaller 
capital. 

These engagements are as distinct as engagements to take stock 
in different banks. 

Acceptance of certificates, entries on the books, payment of 
assessments, neither separately nor combined, clothe him with that 
character in fact, or estop him from denying it. 

This is settled by the statute itself. There is a clear distinction 


between the system provided in the national banking law for the 


original formation of a corporation, and that provided for the 


increase of its capital. 


Sections 5133-5141, 5168-5180, provide for the creation of 


a corporate life which comes into being when the articles of associa- 
tion are signed and filed. Its. subsequent action will be binding 
upon the associates, although irregular. The departure from mere 
mandatory provisions can only be remedied by proceedings instituted 
by the government. | 

But Section 5412 expressly declares: “Vo c¢nerease of capital 
shall be valid until the whole amount of such increase is paid in, and 
notice thereof has been transmitted to the Comptroller of the Currency, 
and his certificate obtained, specifying the amount of such increase 

(40) 
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caputal stock with his approval thereof, and that it has been duly paid 
on as a part of the capital of such association.” | 

The appellant’s subscription, payment, taking the certificate and 
the entry upon the books were mere preparation for or anticipation 
of the assuming the character of stockholder, when the whole 
amount should be subscribed, and the approval and certificate of the 
Comptroller obtained. They conferred no right and imposed no duty 
upon appellant, except to become a stockholder when the increase 
became valid, and imposed no obligation upon the bank except to 
admit him as a stockholder when the proceeding was complete. 

If the Comptroller had withheld his approval altogether, surely 
appellant could not have been held as shareholder, for the single 
purpose of liability to previous debts and for no other purpose what- 
ever. 7 

American Tube Works v. Boston Machine Co., 139 Mass. 5. 
Reed v. Boston Machine Co., 141 Mass. 454. 


In the former case all the elements found here exist, with the addi- 
tional fact that plaintiffs had actually received dividends on the illegal 
stock. Allen, J., says: “In all the cases- which have come under 
our observation, where one has been held to be a stockholder by 
estoppel, there has been a legal creation of the capital stock.” 

There is no distinction in principle between an attempted increase 
of capital beyond the amount expressly limited in the charter, and 
an attempted increase, which the law expressly declares shall not be 
valid until the consent of the public officer who has control of the 
subject, be obtained. 

The consent of the Comptroller takes the place of the legislative 
consent, which, in either case, would be sufficient to authorize an in- 
crease beyond the original limit. 

The issue of the increase was, by the express terms of the statute, 
ultra vires. | 

In Scovill v. Thayer, 105 U.S. 143, it is held that in such case an 
alleged stockholder is not estopped by receiving certificates, attend- 
ing corporate meetings, or by the fact that the corporation had held 
itself out as having increased capital, and so obtained increased 
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The Court say :— 

“The increased stock itself was void. It conferred on the holders 
no rights, and subjected them to no liabilities. If the stock of the 
first and second issues had been held by one set of holders, and the 
stock of the third and fourth by another, in a contest between them, 
the latter would have been excluded from all participation in the 
management of the company or in its profits. To decide that the 
holders of stock issued u/tra vires have the same rights as the holders 
of authorized stock, is. to ignore and override the limitations and 
prohibitions of the charter. We think it follows that, 1f the holder 
of such spurious stock has none of the rights, he can be subjected to 
none of the liabilities of the holder of genuine stock. His contract 
to pay for spurious shares is without consideration, and cannot be 
enforced. The corporation being absolutely without power to in- 
crease its stock above a certain limit, the acquiescence of the share- 
holder can neither give it validity, nor bind him or the corporation.” 

The acts-of the stockholders, until the certificate of the Comp- 
troller, are nothing more than propositions among themselves. 


Charleston v. People’s Nat. Bank, 5 Rich. So. Car. 103. 


In all the cases cited on the other side, so far as we have examined 
them, the Court hold the stock valid, not withstanding irregularities. 
If the corporations had been solvent and gone on, the stockholders, 
under the principle of those decisions, would have established their 
right to dividends and to vote. Here, it is clear that until after the 
certificate of the Comptroller, which was itself lone after the facts 
relied on as an estoppel, no such relation to this corporation in 
respect to its new stock ever existed. 

So far as the certificate is concerned, that is a strange estoppel 
which estops a person from denying that he is the owner of that 
which does not exist; that he is a stockholder of no stock. The 
reasoning of Scovill v. Thayer is fully applicable here. If there 
had been a dividend declared after the issue of these certificates 
and before the Comptroller’s certificate, the old stockholders could 
have prevented the new ones from receiving it. If there had been 
a meeting, the old stockholders could have prevented the new ones 


from voting. There is no single privilege of a stockholder which 
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the holders of the certificates could have claimed after their issue, 


_ until the five hundred thousand dollars had been all paid in, and the 


vomptroller’s certificate to the payment of the increase, and his 
approval thereof obtained. 

Upton v. Tribileock, 91 U. S. 45, Sanger v. Upton, 91 U.S. 56, 
Webster v. Upton, 91 U. S. 65, Chubb v. Upton, 95 U.S. 665, and 
Pullman v. Upton, 96 U.S. 328, deal only with the case of sub- 
scriptions obtained by fraud, or stock which the corporation had a 
right to issue, but issued irregularly, or stock de facto in corpora- 
tions irregularly organized. 

Neither party to the transaction understood the payment of the 
money, the certificates, or the entries, as conferring any rights 
upon anybody until the whole half million was paid, and the Comp- 
troller’s certificate obtained. They were mere acts of preparation or 
anticipation. 3 

Certainly there must be some limit to an estoppel. The clerk of 
a bankrupt corporation cannot, by entering a name on the stock book 
for any number of shares he pleases, render the person named liable 
for all or any part of its debts. Could the cashier of this bank, by a 
stroke of his pen, charge any number of the richest men in Boston 
with shares to the amount of $1,000,000, and thereby render them 
liable for these debts ? 

The presumption arising from entry in a stock book does not 
apply when all the facts are before the court. No case can be 
conceived where a person, not a stockholder on all other facts, 
becomes one by putting his name on a book without his authority. 

The certificate and entry in stock book must purport to be shares 
in some specific capital. There can be no such thing as a share, 
unless there be a unit which is shared. A numerator is without 
meaning unless there be a denominator. Until there has been a unit 
of capital duly created, there can be no such thing as an estoppel to 
deny holding shares therein. , 

If it were essential to our argument, we should respectfully ask 
the Court to reconsider the dictum of Mr. Justice Hunt, in Chubb v. 
Upton, 95 U.S. 665, 668, that “it not necessary to sustain the action 
against a subscriber, that there should have been a subscription for 
the whole amount named in the articles.” If this be true to any 
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extent, we conceive it can be only true in cases where a corporation 
has begun business lawfully, might lawfully have limited its increase 
to the amount actually subscribed without the assent of any other 
authority, so that the subscriber would become a shareholder in a 
going concern, and where the circumstances attending the issue of 
the certificates immediately, show that to have been the intent of the 
parties. See cases collected in 

1 Morawetz, Sect. 142._ | 

Rensselaer Plank Road Co. v. Wetsel, 21 Barb. (N. Y-) 56. 


But the present case is as if the subscription paper had itself con- 
tained the express condition that the bank would not admit the 
subseriber to the character of stockholder, until the whole amount 
should be subscribed. 

Lexington Rk. R. v. Chandler, 146 Mich. 311. 

Troy & Greenfield R. R. v. Newton, 8 Gray, 596. 
Worcester & Nashua R. R. v. Hinds, 8 Cush. 110. 
City Hotel v. Dickinson, 6 Gray, 586. 

Boston & Barre R. R. v. Wellington, 115 Mass. 79. 
Boston R. R. v. Pearson, 128 Mass. 445. 


Creditors, in dealing with corporations, are bound to take notice 
of the limitations of their charters, and, @ fortiorz, of the limitations 
of the general law. : 

2 Morawetz, Private Corp., 849. 

Scovill v. Thayer, 105 U. S. 143, 149. 

Pearce v. Madison R. R., 21 How. 441, 443: 

In re County Life Ass. Co., L. R., 5 Ch. App. 288. 


The book produced by the receiver is not a stock register. It is 
a mere debt and credit account with the stockholder, p. 88. 


Ins. Co. v. Hastings, 2 Allen, 398. 


We come then to the action of the directors of Dec. 13, 1881, and 
the two certificates of the Comptroller, dated Dec. 16, 1881. 

Dec. 13, 1881, the bank was wholly insolvent. Its capital was 
entirely gone, and its liabilities were more than three million dollars 
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in excess of its capital and assets. It failed to redeem its circulating 


notes, or to pay debts or depositors in the course of business. — Its 


doors were closed (pp. 12, 13); its officers were excluded from all 


control of its affairs by the order of the Comptroller (p. 13). 
Needham, the bank examiner, although not styled receiver in the 


order, was in fact executing the functions of receiver, and not of 


visitor or examiner, so far as his custody and control of the bank 
were concerned. 7 
Rev. Stat. §§ 5240, 5241. 


This was a clear case of insolvency, and these were clear acts of 
insolvency within ghe meaning of Sect. 5242. They were due and 
public notice to every shareholder and creditor that the power of the 
bank to deal in any manner with its assets, except to preserve them 
and to redeem bills, was gone. It could make no binding contract ; 
even a seizure and sale of its property on an adversary suit would 
be void. 

National Bank v. Colby, 21 Wall. 609. 


The purpose to violate the provisions of Sect. 5242 would be 
inferred as matter of law from any payment or transfer of the prop- 
erty under these circumstances, and notice of such purpose be 
imputed to both parties. | 

This is very well stated in Pratt’s digest of the National Bank 


Act in the note to Sect. 5242: “It is plain that a bank is bankrupt 


at the moment that it cannot pay legitimate demands upon it in cur- 


rent funds; and the very fact that when a demand is made, a bank 
offers something other than current funds, would appear to be pre- 
sumptive evidence of insolvency. It is expected, from the very 
nature of the business, that a bank will always conduct its business 
so as to be prepared. to meet all demands by immediate payment in 
money. In practice, however, it is often very difficult to determine 
the exact date of the insolvency, inasmuch as a bank may be really 
insolvent and yet be able to meet demands to some small extent in 
current funds; and it may be able, by disposing of its more easily 
liquidated assets, such as bonds, or the best of its bills receivable, to 
supply itself with current funds to meet considerable demands. 


Oh ER LI nT es ae 


nc al, 


a 
; 
» 


27 


But while the exact moment of insolvency is extremely difficult to 
fix theoretically, still practically, ineach actual case, there comes a 
time when the officers are aware they cannot continue business. 
Usually, when they come to this conclusion, the institution ‘closes its 
doors, and this act ts the act of insolvency mentioned in the section. 

“It rarely, however, happens that a bank closes its doors, but it 
subsequently appears, by competent evidence, that for days, weeks, 
or months prior to the actual closure, the officers must have been 
aware that there was no hope for the institution, and they are not 
excusable because they permitted themselves to be led by false 
hopes, but it is presumed that things appeared to them as they 
would appear under like circumstances to competent business men. 
If it can be proved that after the institution was in such condition 
that competent bankers would have closed its doors, the officers paid 
out moneys, ete., all such acts would be null and void, and when 
creditors were paid in other than current funds, say in bills receiv- 
able or other unliquidated assets, such. creditors would doubtless be 


considered to have been put on notice, and could be compelled to 


refund and await pro rata distribution.” 


Such being the case, the directors had no power to. pass the vote 
fixing the capital at $961,300, and that whether the act be treated 
as anattempted reduction of the capital, which could only be effected 
by a two-thirds vote of the shareholders (Sect. 5143), or as a 
new and original attempt to increase. 

It is clear they had no ‘authority to reduce the capital: first, 
because that power only resides in the stockholders (Rev. St., 
§ 5143); second, because the capital had never been lawfully in- 
creased to the point from which they were to reduce it. 

Yet it seems clear that reduction and not increase was what they 
attempted by the vote of Dec. 138, 1881. After reciting the vote to 
increase to a million, and that the subscriptions were payable Oct. 
1, and that “$461,300 of said new stock has been taken and paid 
in,” they vote that “$38,700 of said stock be, and is hereby, cancelled 
and deducted from said capital stock of $1,000,000,” ete. This 
purpose is further made clear by the fact that the transaction was 
illegal as an original increase, because there was no offer of the new 
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stock pro rata to holders of the old stock as the Articles of Associa- 
tion (Sect. 5, p. 16, and By-Law, Sect. 11, p. 17) require. 

But this is of minor importance. The directors were at that date 
totally incompetent to bind the bank by the contract which the 
acceptance of a subscription or payment to stock implies. 

The acceptance of a subscription and payment to the stock of a 
bank implies a contract on the part of the corporation to take the 
money and employ it in the business of banking. It implies a con- 
tract to give hima right as stockholder to his equal control and 
management of a banking business to be thereafter conducted. If 
it be an increase, it is a contract for a sale to him of a proportionate 
joint ownership of an existing capital then engaged and thereafter 
to be engaged in the business of banking. How can an agency 
make such a contract which could not lawfully pay a creditor other 
then a bill-holder a debt of twenty-five cents? If into the ordi- 
nary contract for the sale of goods on credit there enter the implied 
condition that the buyer shall keep his credit good till the transac- 
tion be complete, does not this condition enter into the authority of 
directors to hold third persons or bind their own corporations by 


contracts to continue the business ? 


On the same thirteenth day of December, 1881, the cashier sent 


to the Comptroller a certificate that the capital stock had been in- 
creased and the increase all paid in. In point of fact, not a dollar 
had at that time been subscribed or paid in toward any increase 
voted by the directors on that day. The subscribers to the new 
$500,000, under the former vote, might each of them have demanded 
that his money should be returned immediately on the passage of 
the vote fixing the amount at $461,300. Nothing, certainly, had 
yet happened brehhe a any subscriber liable as shareholder. 

On the same day the Comptroller issued his two certificates, one 
declaring that the new stock was all paid in, the other declaring 
that it was all gone, and directing an assessment (pp. 14, 15). 

We submit that neither of these certificates had any validity 
whatever. | | 

The Comptroller is not a judicial officer. He cannot bind any 
citizen by a decree or judgment. It is true, his certificate is con- 
clusive upon the question whether a bank is duly organized, and 
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upon the question how much of the stockholders’ liability needs to 
be enforced. 


Kennedy v. Gibson, 8 Wall. 498. 
Bank v. Kennedy, 17 Wall. 20. 
Casey v. Galli, 94 U. S. 673. 
Sanger v. Upton, 91 U. S. 56. 


A person who has become a shareholder in a bank so far sub- 
mits himself to the Comptroller’s authority ; and the enforcement of 
this submission is necessary for the due protection of the public. 

But it cannot be claimed tliat the Comptroller can by his certifi- 
cate impose upon persons the character of shareholders without their 
consent. Nor will it be doubted, we presume, that if the Comp- 
troller be about to give such certificate illegally or contrary to the 
fact, any person who would be aggrieved thereby may have 


judicial process to restrain him. 


United States v. Knox, 102 U. S. 422. 


If, then, the act of the Comptroller be performed under such cir- 
cumstances that it is impossible to apply for an Injunction in advance, 
it must be that the facts may be shown in defence, especially in 
cases where no new rights have attached in consequence of reliance 
on his action. | | 

The Comptroller could not lawfully certify to an increase of capital 
made illegally, for the reasons heretofore stated. 

Nor could he properly and lawfully certify that the capital “ had 
been increased in accordance with the provisions of the Articles of 
Association,” and that “said increase of capital has been paid into 
said bank as a part of the capital stock thereof,” or lawfully certify 
his approval of such increase, when the fact was at that moment 
known to him that the amount was all gone, that it never had been 
received as capital, but had been applied to the partial reduction of 
the indebtedness of a bank still insolvent. 

The law will not stick at the phrase “has been duly paid in.” It 
is the substance of an increase of capital to which he is authorized 
to certify. The fact that it is there, not the fact that it was paid 
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weeks or months ago, is the essential fact which he is to declare. 


It must be there as an existent, present fund, to which the public 
may trust in dealing with the bank, on the one hand, and which is to 
stand between the shareholders and their liability for debts on the 
other. | | 

The Comptroller erred, therefore, in deeming himself authorized 
to certify that the capital had been increased. 

He also erred in deeming that he had authority to require an 
assessment on this increase. The case of a capital “impaired by 
losses or otherwise,” contemplated in Section 5205, does not exist 
where the capital is all gone and the bank is insolvent. 

We claim that there is nothing in this case which creates an 
estoppel. The liability of the alleged shareholders must depend 
upon the ‘actual facts, and not on any artificial presumptions. 

There has been no change, except for their advantage, in the 
position of the old creditors. The estoppel can at best only be 
invoked in behalf of the new creditors, some $200,000 in amount, 
who contracted with the corporation during the brief period of 
resumption, and after the alleged increase instock. Their rights, if 
any they have, can be preserved in the decree, if the Court think fit. 


Il. 


Our second general proposition is that the liability of all the 
shareholders has been equitably discharged by the payment of the 
assessment. | | 

This case is totally distinguishable, in this respect, from Scoville 
v. Thayer, 105 U. S. 141. Inthat case Thayer had subscribed for 
certain valid shares in a Kansas corporation, and had paid in a part 
of their par value. The company afterward undertook to increase 
its capital beyond the amount authorized by law, and he subscribed 
and partly paid for certain unauthorized stock. He had an agree- 
ment with the company that no further calls should be made upon 
him, which agreement was void as against an assignee of the com- 
pany in bankruptcy. The Court held that, on a suit by such assignee 
to recover the unpaid balance due on his authorized stock, he could 


not set off the sums paid by him on the invalid stock. 
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Mr. Thayer’s original subscription was, as. between him and the 
representative of the creditors, a promise to contribute to a fund for 
their use. The money paid by him on the said stock not being 
applicable to the purpose for which it was intended, was, in the view 
most favorable for him, money received by the company to his use, 
constituting him an ordinary creditor to that amount. The Court 
say that “yno call had been made for contribution on the valid stock, 
to which the amounts paid on the void stock could be said to apply. 
No call could have been made by the company under its agreement 
with the stockholders, unless to pay. its creditors, and it does not 
appear that when the payments were made the company had any 
creditors.” The money paid in that case never, so far as appears, 
benefited a creditor in the slightest degree. It may, so far as 
appears, have been paid for the purchase of a mine which proved 
worthless, or for working a mine which proved unprofitable. 

See also | 

Sawyer v. Hoag, 17 Wallace, 610. 
Sanger v. Upton, 91 U.S. 56. 
Scammon v. Kimball, 92 U. S. 362. 
Morgan v. Allen, 103 U.S. 498. 

But in the case at bar, the money paid under a supposed liability 
went directly to reduce the volume of debts, as is expressly found by 
the Court under an assessment made for that sole purpose. The 
order by the Comptroller, and the voluntary consent by the supposed 
shareholder, to pay in one hundred per cent on the supposed capital, 
were an order and consent to pay that amount to the creditors, and 
actually accomplished that purpose. It was an actual performance 
of one obligation by parties who mistakenly supposed they were 
performing another. In form, it was an attempt to make good the 
capital. In fact, it was simply a reduction of the volume of debt. 

The entire deficiency was never paid. Pursuant, therefore, to the 
notice of the Comptroller of Dec. 16, 1881, the receivership therein 
stated went on. The question with which we have now to deal 


is the same as if one shareholder only had brought to the officer _ 


his assessment on the full amount of his stock, paid it over to the 


representative of the government in charge, been assured by him 
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that it was in full discharge of his liability ; and, the sum paid having 
been actually applied to the payment of debts, been called upon by 
the receiver to pay again. 

We do not rely on the assurances given by Mr. Needham to. the 
stockholders as binding upon the receiver as an engagement. But 
they establish and interpret the purpose of the payment. They 
show that a discharge of the statute liability was the intent of the 
transaction. 

The authorities cited below seem to us conclusively to establish 
the proposition that a statute liability for the debts of a corporation 
is discharged pro tanto by an advancement to the corporation to 
pay debts, or by a payment of the debt of any single creditor, in 
cases where the liability is direct to individual creditors. We claim 
that the principle is applicable where the liability is to a receiver, 
who is to distribute the fund among all creditors pro rata, and a 
payment has been made to a general fund of which creditors have 
the benefit, and which cannot lawfully be paid out in any mode which 
operates as a preference. | 

It is clear that the giving of the bank to its officers by Needham, 
and the subsequent payment of debts, were illegal after the acts of 
bankruptcy already committed, and that the receiver can recover 
back all sums, if any, paid out by way of preference. 

But it also appears that the effect of the brief resumption was 
largely to benefit creditors, on the whole. They are in the same 
condition as if the Court had authorized an assignee in bankruptcy 
to continue business for the benefit of creditors, and his conduct of 
the business had resulted in investing the assets and diminishing the 
liabilities. : | 

Assuming, then, that it is established that these alleged shareholders 
have paid in voluntarily a sum they were not obliged to pay, with 
intent that it should be applied to increase a fund to discharge the 
indebtedness of the bank, and that it has been so applied, and the 
creditors collectively and individually are thereby in better condition 
than if the method provided by law had been strictly pursued, we 
submit that on well-established principles of equity such payment 


will be treated as a discharge of the statute obligation. 
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This may be treated either as 

An equitable performance of the obligation, 

An equitable satisfaction, 

A substituted performance, 

Or an equitable set-off. : 

It is not important to consider carefully the distinction between 
them. They all rest upon the general principle, that equity will not 
permit double benetits where but one benefit is intended, or impose 
double burdens where but one obligation is due. The money due 
from these debtors has reached these creditors, and the substance of 


their obligations has been fully performed. 


Terry v. Little, 101 U. S. 216, 218. 

2 Pomeroy, Eq. Jur. § 579. 

Smith, Principles of Eq. p. 461. 

1 Pomeroy, Eq. Jur. 859. . 

Tubbs v. Broadwood, 2 Russ. & M. 487. 
Lechmere v. Carlisle, 3 P. Wms. 227. — 
Lowden v. Lowden, 1 Bro. Ch. 582. 
Leach v. Leach, 10 Ves. 516. | 
Wilcox v. Wilcox, 2 Vernon,.558. 

2 Lead. Cas. in Eq. 833, 4 Am. Ed. 
Blandy v. Widmore, 1 P. Wms. 323. 
Deacon v. Smith, 2 Atk. 323. _ 

1 Pom. Eq. 88, 420, 421, 461, 520, 521. 
2 Ib. 580. . | 
1 Story, Eq. Jur. 1107. 

2 Ib. 1099, 1104. 
Smith, Eq. 444. 

Hx parte Pye, 18 Ves. 140. | 
Hincheliffe v. Hincheliffe, 3 Ves. 516. 
Thynne v. Glengale, 2 H. L. Cas. 131. 
2 Redfield, Wills (2d Ed.), 515 e¢ seq., Sec. 10, Sec. XI., 
p. 525, cases cited in note. 
Raleigh v. Raleigh, 35 Ill. 512. 
Briggs v. Penniman, 8 Conn. 390. 


wn 
oo 


Tallmadge v. Fishkill Iron Co., 4 Barb. 382. 
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Jones v. Wiltberger, 42 Ga. 578. 
Thompson’s Liability of Stockholders, 392. 
Lee v. Lee, 31 Georgia, 26. 

l Story’s Eq. 840. : 3 
2 Pomeroy, 952. ik 
United States v. Knox, 102 U.S. 422, 425. 

Hindustan v. Alison, L. R. 6, C. P. 54. 

Marine Bank v. Fulton Bank, 2 Wall. 256. 

Scammon v. Kimball, 92 U. S. 370. 3 

National Bank v. Ins. Co., 104 U.S. 54. 

Patterson v. Lynde, 106 U.S. 519. 

Smith v. Hurd, 12 Mete. 371. 


No offer to return the certificates or notice to rescind the transac- 
tion was necessary. The transaction never took effect. Nothing 
ever passed to these alleged stockholders as against the corporation. 
There was nothing to be avoided or rescinded, and the certificates 
were of no value so as to need to be returned. 

Reed v. Boston Machine Co., 141 Mass. 454. 
Am. Tube Works v. Boston Machine Co., 139 Mass. 11. 


GEORGE F. HOAR. | 
BENJAMIN N. JOHNSON. 
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No. 824. 


SAME, PLAINTIFF IN ERROR, v. SAME. 


Mrief of the Appellee and Defendant im Error. 
The same essential facts appear in this case as in Delano 


case. (Rec., pp. 8, 12, 13-15, 60-62.) 


It differs in this: Mr.. Morrison attended the stockholders’ 
meeting of January 10, 1882, voted for the assessment with full 
knowledge of the facts, and paid it, taking an agreement that 
the money should be refunded if the bank did not go on. 


(Rec. Law case, pp. 58-61; Eq. case, pp. 76-79; 81-88.) 


The questions of law are substantially the same otherwise as 


in Delano’s case, and we submit the case upon the same brief. 
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C. J. WHITNEY ET AL., EX’RS, &C., VS. P. BUTLER, RECEIVER, «Cc. 


1 UNITED STATES OF AMERICA, 88: 
[Seal of the Circuit Court, Massachusetts. ] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massachu- 
setts, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between Peter Butler, of Boston, in the State of Massachusetts, duly 
appointed and qualified as receiver of the Pacific National Bank of 
Boston in place of Linus M. Price, plaintiff, and Caroline J. Whit- 
ney, of Watertown ; Edward B. Eaton and Arthur H. Whitney, both 
af said Watertown; and Edward R. Eager, of Canton, all in the 


said State, executors of the will of Leonard W hitney, deceased, late 


of said Watertown, defendants, in an action of contract, a manifest 
error hath happened, to the great damage of the said defendants, as 
by their complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command: you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to-/ 
gether with this writ,so that you have the same at Washington 
on the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further 
to be done herein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the sixteenth day of September, in the year of our. 
Lord one thousand eight hundred and eighty-six. 

ALEX... H. TROWBRIDGE 
Deputy Clerk of the Circuit Court. of the United States, 
District of Massachusetts. 
Allowed by— 3 
LE BARON B. COLT, — 
U.S. Circuit Judge. 


2 Circuit Court of the United States, District of Massachusetts, ss - 


And now here, the judges of the circuit courtof the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit court 
of the United States in and for the district of Massachusetts, have 
hereto set my hand and the seal of said court this second day of Oc- 
tober, A. D. 1886. 

[Seal of the Circuit Court, Si cennchnenitie. ] 
JOHN G. STETSON, Clerk. 
1—1065 


2 CAROLINE J. WHITNEY ET AQL., EXECUTORS, &C., VS. 


) Unirep States or AMERICA, | é 
Massachusetts District,  j°° 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and forthe district of Massachusetts, 
on Saturday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-six, before the Honorable Le 
Baron Bb. Colt, circuit judge. 


Prerer Butter, of Boston, in the District of Massachu- \ 
setts, duly qualified and appointed Receiver of the 
Pacific National Bank of Boston in place of Linus 
M. Price, Plaintiff, 


i, 

CAROLINE J. WHITNEY, of Watertown, Epwarp B. + No. 2117 A. 

Katon and Arthur H. Whitney both of said Wa- 

tertown, and Edward R. Eager, of Canton; in said 

District,as they are Executors of the Will.of Leonard 

Whitney, Deceased, late of said Watertown, Defend- 
ats. 


In an action of contract. 
Filed with Plaintiff’s Writ. 
Circuit Court of the United States, District of Massachusetts. 


Linus M. Pricer, Receiver, 
CAROLINE J. WHITNEY ef al., Ex’rs of Leonard Whitney. 


Plaintiff’ s Declaration. 


Plaintiff says that the Pacific National Bank of Boston, heretofore 
and prior to the acts herein mentioned, was duly organized and au- 
thorized to do business as a national bank or banking association, 
under and by virtue of an act of Congress entitled ‘An act to pro- 
vide a national currency, secured by a pledge of United States bonds, 
and to provide for the circulation and redemption thereof,” ap proved 
on the od day of June, A. D. 1864, and which said provisions are 
embraced in title sixty-two of the Revised Statutes of the United 
States, located and having its banking-house at Boston, in State of 
Massachusetts ; that said banking association thereupon proceeded, 
aud for a long time thereafter continued to issue currency and re- 
eelve deposits of money, discount negotiable paper, and generally to 
transact the business of a national banking association, as author- 
ized by the aforesaid act of Congress; that in its said business as 
aforesaid the said banking association contracted, prior to the 22d 
day of May, A. D. 1882, large debts and liabilities, and that, to wit, 
on the 22d day of May, A. D. 1882, the Comptroller of the Currency 
of the United States was satisfied, from a report of proceedings of 
the board of directors of the Pacific National Bank of Boston, pre- 
viously made to said comptroller, that said banking association, the 
Pacific National Bank of Boston aforesaid, was insolvent and unable 
to pay its debts and liabilities; that the said Comptroller of the 
Currency, upon being satisfied of the insolvency of said banking 
association, as aforesaid, did, to wit, on the 22d day of May, A. D. 
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PETER BUTLER, RECEIVER, &C. o 


1882, and as authorized and empowered to do by virtue of section 
one of an act of Congress entitled “An act authorizing the appoint- 
ment of receivers of national banks, and for other purposes,” ap- 
proved on the 30th day of June, A. D. 1876, duly appoint the said 
Linus M. Price receiver of all the property, books, records, and assets 
of the said banking association, as is provided by law; and the said 
Linus M. Price accepted said appointment, and duly qualified as such 
receiver aforesaid, and executed such bond and with such surety as 
required by the laws of the United States, and approved by said 
comptroller, and which said appointment more fully appears by : 
copy thereof hereto annexed, marked “ Schedule A,” or to the orig- 
inal.of which, ready to be produced i in court, the said plaintiff craves 
leave to refer; that thereupon the said plaintiff, under the direction 
of the said comptroller, took possession of the books, records, prop- 
ertv, and assets of every description of the Pacific National Bank 
of Boston aforesaid, and has ever since been and is now engaged in 
collecting and converting the assets thereof and discharging in other 
respects the lawful duties of his said receivership. 

And the plaintiff avers that the property and assets ef said bank- 
ing association are insufficient topay and satisfy its debts and liabil- 
ities contracted as aforesaid, and that, in order to provide for the 
paying of the same, it became and was and is now necessary to en- 
force the personal liabilities of the stockhok lers, as is provided and 
imposed by said act of Congress. 

And the said plaintiff further avers that the said Comptroller of 
the Currency did ascertain and determine, upon data satisfactory to 
him, that the assets and credits of said association were insufficient 
to pay its said debts and Nabilities, and that, in order to provide the 
money necessary to pay said debts and liabilities of said associ: ition, 
it was necessary to enforce the individual hability of the sharehold- 
ers of said association, as provided by the afores aid act of Congress, 
and especially by the twelfth section ‘thereof (section 5151 U.S. “Rey. 
Statutes); and that said comptroller, in pursuance of the powers for 
that purpose vested in him by the aforesaid act of Congress, and to 
that end did, to wit, on the 27th day of November, A. D. 1882, order 
and make an assessment: upon the said shareholders of said associa- 
tion, including the said defendant in this action, and each and every 
one of them, equally and ratably, to the amount of one hundred 
dollars per centum ($100 per cent.) of the par value of the shares of 
the capital stock in the said association held or owned by them re- 
spectively, including the defendant, at the time of its insolvency, 
failure, or suspension, as aforesaid, which said assessment more fully 
appears by a copy of the order making the same, hereto annexed, 
marked “Schedule B,” or to the original thereof, re ady in court to 
be produced, and to which the said plaintiff craves leave to refer. 

And the said plaintiff further avers that the said comptroller has 
decided that it is now necessary to institute a suit. or suits against 
the said shareholders, including the defendants, to enforce their said 
personal lability, and to that end has ordered and directed the said 
plaintiff to institute in the proper court or courts such suit or suits 
as may be necessary to enforce against each and every shareholder 
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of the said association, equally and ratably, his or her personal lia- 
bility as such shareholder, in manner and tothe extent provided by 
the twelfth section of said act (section 5151 U.S. Rev. Statutes), that — 
is to say, the rate of one hundred per cent. hereinbefore specified. 

And the said plaintiff further avers that the said defendants, as 
such executors of said estate, were, at the time of said’ inne: 

failure, or suspension of said banking association, a sharebolder- of 
its capital stock to the amount of one hundred shares, of the par value 
of one hundred dollars per share, and of the aggregate value at par 
of ten thousand dollars, and held, or was entitled - to hold, in their 
possession or control, the usual stock certificates,as such shareholders 
in said banking association, and that, to wit, on the first day of De- 
cember, A. D. 1882, the said plaintiff made demand i in writing upon 
the said defendant- as such shareholder- for payment of the sum of 

ten thousand dollars, the amount of said assessment so made 
5 as aforesaid under and by virtue of the order of the Comp- 

troller of the Currency, hereto annexed and marked “ Sched- 
ule B,” as aforesaid. 3 

And the said plaintiff avers that by reason of the premises the 
said defendants have become and now are indebted and liable to pay 
to the plaintiff, as such receiver, one hundred per cent. of the amount 
of said capital stock—that is, one hundred dollars upon each and 
every share so held and owned by the said defendants at the time of 
the declared insolvency, failure, and suspension of said banking 
association, as aforesaid, ‘and W hich said liability or indebtedness of 
the defendants amounts, in the whole, to the sum of ten thousand 
dollars, which said sum of money so due, owing, and payable to the 
said plaintiff as receiver aforesaid, though often requested, the said 
defendants have not paid the same, nor any part thereof, but have 
wholly neglected and refused, and still do ne elect and refuse, so to do, 
to the damage of the said plaintiff | of |] — dollars, to recover which, 
with just costs, the said plaintiff brings suit. 

Plaintiff says said Leonard Whitney, at time of his decease, was 
the owner and holder of said one hundred shares of stock, and the 
defendants were duly appointed the executors of said Leonard’s will 
and are now acting as such, and as such owe plaintiff said sum, with 
interest, which is demanded, to the damage of the said plaintiff, as 
he says, the sum of twenty thousand dollars. 


SCHEDULE A. Referred to in foregoing declaration. 


WASHINGTON, May 22, 1882. 


Whereas it appears from the report of proceedings of the board of 
directors of the Pacific National Bank of Boston, located in the city 
of Boston, county of oeegeet and State of Mass: ichusetts, at a meet- 
ing held on May 20, 1882, that the said bank is insolvent, and be- 
ing satisfied that the said bank is insolvent and unable to pay its 
jus st and legai debts: 

Now, therefore, J, John Jay Knox, Cc omptroller of the Currency, 
in pursuance of the power and authority vested in me by law, and 
under the provisions of sect. 1 of an act of Congress entitled “An act 
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authorizing the appointment of receivers of national banks, and for 
other purposes,” approved June 30, 1876, do hereby appoint Linus 
M. Price receiver of the Pacific National Bank of Boston, with all the 
powers, duties, and responsibilities given to or imposed upon a re- 
ceiver, under provisions of the Revised Statutes of the United States 
which authorize the appointment of a receiver. 

In witness whereof I. have hereto subscribed my name and 
caused my seal of office to be affixed to these presents, at the city of 
Washington, in the District of Columbia, this twenty-second day of 
May, A. “"D, 1882. 

[L. s.] (Signed) JOHN JAY KNOX, 
: Comptroller of the Currency. 


ScHEDULE Bb. Referred to in foregoing declaration. 


In the Matter of “THe Paciric NationaAt BANK or Boston,” 
Massachusetts. 


To all whom it may concern: 


This is to certify that I have taken an accounting of the condition 
of the estate of the Pacific National Bank of Boston, Massachusetts, 
aforesaid, and of its assets and liabilities, and I do find and deter- 
mine, upon data satisfactory to me, that, in order to provide the 
money necessary to pay the debts of said association, it is necessary 
now to enforce to the extent hereinafter mentioned the individual 
liability of the shareholders of said association provided for by the 
twelfth section of the act of Congress entitled “An act to provide a 
national currency,” approved June 38, 1864, and by sect. S151 of the 
Revised Statutes of the United States s, approved June 2 22, 1874, and 
to that end, and in pursuance of the powers vested in me by the 
said acts, I have made and hereby order and make an assessment or 
requisition upon the shareholders of said association or bank, and 
xach and every one of them, equally and ratablv, to the amount of 
one hundred per centum of the par value of the shares of the capital 
stock in the said association held or owned by them respectively at 
the time of its failure or suspension, and I direct Linus M. Price, 
receiver heretofore appointed of the said association, to take the nec- 
essary proceedings, by suit or otherwise, to enforce to that extent the 
said individual hability of the said shareholders. 

In witness whereof I have hereto set my hand and caused my 
seal of office to be affixed to these presents, at the city of Washing- 
ton, in the District of Columbia, this twenty-seventh day of Nov em- 
ber, A: D. 1882. 

[L. s.] (Signed) | , JOHN JAY KNOX, 
Comptroller of the Currency. 


6 The writ in this cause is dated the fourteenth day of 

March, A. D. 1885, and was duly entered at the May term 
of this court, A. D. 1883, when and where the parties appeared by 
their respective attorneys. 
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To the plaintiff’s writ and declaration the defendants filed the 
following answer: 


Answer. 


And now come the said defendants, and, for answer to the said 
plaintiff’s writ and declaration, deny each and every allegation 
therein contained. | 

And, in addition to such general denial, the lichanidaate further 
deny that at the time of said “alleged insolv ency, failure, or suspen- * 
sion of said National Banking Association, and of said ‘alleged de- 
cision and order of the Comptroller of the Currency, they, the said 
defendants, were shareholders in said banking association, or held or 
were entitled to hold any certificate or certificates of any shares of 
its capital stock. 
by their attorney, 


WM. SULLIVAN. 


This cause was thence continued from term to term to the Octo- 
ber term, A. D. 1885, when, on the twenty-seventh day of October, 
A. D. 1885, the following agreed facts were filed : 


Agreed Facts. (Filed Oct. 27, 1885.) 


MremoranpuM.—These agreed facts appearing in the defendants’ 
exceptions filed as of July 30, 1886, are here omitted in this trans- 
cript of record. 


JOHN G. STETSON, Clerk. 


same day the following agreement was filed: 
(Filed October 27, 1886.) 


It has been agreed to by the parties to said action, and the said 
parties do hereby waive a trial by Jury, and consent that the case 
may be heard and tried by the court without a jury. 

RANNEY & CLARK, 
Attorneys for Plaintiff. 
E. R. HOAR, 
WILLIAM SULLIVAN, 
Attorneys for Defendants. 


On the 


Waiver of Trial by Jury. 


8 Amendment of Agreed Statement of Facts. 


On the first day of January, A. D. 1886, the following amendment 
of agreed statement of facts was filed : 


Amendment of Agreed Statement of Facts. (Filed January 1, 1886.) 


MEMORANDUM :—This amendment of agreed statement of facts 
=) 

appearing in defendants’ exceptions, filed as of July 30, 1886, are 

here omitted in this transcript of record, 


JOHN G. 


STETSON, Clerk. 


This cause thereupon came on to be heard by the court 
and was argued by counsel. 
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On the eleventh day of May, A. D. 1886, the following motion 
was filed: 


Motion by Peter Butler. (Filed May 11, 1886.) 


Peter Butler, of Boston, in the district of Massachusetts, repre- 
sents that he has been duly appointed and qualified as receiver of 
the Pacific National Bank in place of Linus M. Price, removed. He 
therefore asks to be admitted as a party plaintiff in said action and 
for leave to prosecute the same in substitution for said Price. 


sy his attorneys, R ANNEY & CLARK. 


Which motion was allowed by the court. 


This cause was thence continued under advisement to this: pres- 
ent May term, A. D. 1886, when, on the thirtieth day of July, A A. D. 
1886, the opinion of the court is announced. 


10 Judgment. (July 30, 1886.) 


It is thereupon, to wit, July 50, 1886, considered by the court that 
the said Peter Butler, plaintiff, receiver, recover of the said Caroline 
J. Whitney, Edward B. Eaton, Arthur H. Whitney, and Edward R. 
ager, executors, defendants, the sum of twelve thousand two hun- 
dred and five dollars, damages, and his costs of suit, taxed at 

The following bill of exceptions is allowed by the court and by 
direction of the court is filed as of July 30, A. D. 1886, before entry 
of judgment herein, and made part of the record in said cause: 


Defendants’ Exceptions. (F iled as of July 30, 1886.) 


This was an action of contract brought by the receiver of the Pa- 
cific National Bank to recover an assessment of one hundred per 
centum on the par value of one hundred shares of the capital stock 
of said bank, of which the defendants, as said executors, are alleged 
to have been the owners at the time of the failure of said bank and 
the appointment of said receiver. The pleadings are made part of 
these exceptions. The case was heard without a jury by a single 
justice on the following agreed factsand amendment of agreed state- 
ment of facts: 


11 Agreed Facts. (Filed Oct. 27, 1885.) 


Leonard Whitney, defendants’ testator, died July 5,1881. At the 
time of his death he was the owner of one hundred shares of the 
capital stock of the Pacific National Bank, and then and for a long 
time prior thereto held a certificate therefor in due form, being 
registered as owner on the official register or stock-ledger of said 
bank. 

One Abner Coburn, of the State of Maine, wanted to buy two 
hundred and fifty shares of the stock of the Pacific National Bank, 
and had made a special deposit in the bank of $25,000 as funds 
which were designed to be used and applied for that purpose, as 
shown by the letter of Abner !. Benyon, president of the said bank, 
to said Coburn, with the endorsement thereon, hereto annexed, 


§ CAROLINE J. WHITNEY ET AL., EXECUTORS, &C., VS. 


marked “Exhibit D.” Said Benyon undertook to buy the stock 
desired for said Coburn. On Nov. 8, 1881, the defendants, as execu- 
tors of said Leonard Whitney, placed the certificates of said stock of 
said deceased in the hands of R. L. Day & Co., brokers and auc- 
tioneers, and Paqnestod them to sell thesame. On Nov. 12 , 1881, said 
last-named stock was sold at public aution by said’ R. L. Day & Co. 
for the sum of $10,400, to one George R. Eager, of Boston, he bidding 
off the same at said auction sale and paying said auctioneers there- 
for on the 15th of said November by check on said bank, which was 
duly paid. 
13 On the 16th of said November said auctioneers, after de- 
ducting their commissions, paid the balance, amounting to 
$10,375, to said executors. Upon the sale of said stock as aforesaid, 
said auctioneers delivered to said Kager the certificates therefor, with 
a power of attorney for the transfer of said stock, executed in blank 
so far as the dateand name of the attorney are concerned, and a cer- 
tificate from the probate court of the appointment of the defendants 
as executors as aforesaid, which said three papers are hereto an- 
nexed in the original, marked “ Exhibits A,” “ B,” and “C,” respect- 
ively. Leonard oW hitney and Leonard Whitney, Jf., are the same 
_persons referred to in said certificates of stock. ‘They are in the 
same condition now as when delivered. Thesaid shares were never 
transferred on the books of said bank,and stand to-day in the name 
of said Leonard Whitney, except as hereinafter stated. 

As a matter of fact, said Eager bought said stock at the request of 
said Benyon. .He had an account-with the bank asa depositor. To 
put him in funds with which to pay for said stock pie Benyon had 
put to the credit of said Eager the exact amount of money required 
for the said purchase from the funds of the bank. It was posted 
and entered in the deposit account of the said Eager, and was drawn 
out by the said check ‘of said Eager as aforesaid. In the books of 
the bank the money so furnished was carried to the credit of the 
said Eager as in the temporary loan. The deposit ticket was 
marked “ P. 'T.,” which stands for paying teller, and was made out 
by said A. J. Benyon. The said Eager delivered to said Benyon the 
said papers marked “A,” “ B,” and “ “C, ” he holding the same as pur- 
porting to be security for, or as representing said loan, awaiting the 
filling of the order of said Coburn, with the design then to have the 
stock ordered transferred to him as soon as the said order had been 
filled. He had got fifty more shares of stock for the purpose of 
filling the said order of Coburn. ‘This all occurred before the bank 
suspended, on Nov. 18, 188Ll. On that date the bank was taken 
charge of by Daniel Needham, a bank examiner of national banks. 

The bank resumed business again March 18, 1882, and continued 
in the business of banking (by the permission of the Comptroller of 
the Currency, it being supposed to have been put into a sol¥ent con- 

3 dition) until May 20,1882, when it failed, and its assets were 

13 put into the hands of the plaintiff as receiver, to be wound up, 
as alleged in the declaration in that behalf. Said Coburn did 

not take the stock purchased for him, and the matter remained as 
it was down to the appointment of the receiver as aforesaid. The 
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receiver found the said papers A, B,and Cin an envelope purporting 
to represent a security for.a demand loan to said Benyon. A copy of 
all writings on said envelope is hereto annexed marked “ Exhibit EK,” 
and the original may be referred to by either party. The amount 
furnished to Eager as aforesaid with whieh to purchase said stock 
stood in the bank as part of the demand or temporary loan, said 
papers standing as security for the same. 

After the bank suspended, on Noy. 18, 1881, as aforesaid, the direct- 
ors passed the following votes, and an endeavor was made in vain 
under said votes to get said Coburn to take the stock purchased for 
him. ‘These are copies of said votes. Ata meeting of the directors 
held Jan. 26, 1882, the following: 

“The matter relative to stock purporting to belong to Gov. Coburn 
was brought up by Mr. Sewall, as to whether said stock should be 
paid for out of the amount on deposit here, $25,000, or should the 
$25,000 be transferred to the credit of Col. Alden in part payment 
of his assessment. | 

“Voted, that Messrs. Sewall and Fallon be appointed a committee 
to proceed to Augusta, Me., to consult with Gov. Coburn in relation 
to the above matter, with full power to arrange it as may be for the 
best interest of the bank.” 

Under date of Feb. 6, 1882, at a meeting of the directors is the 
following : | 

“The meeting listened to the report of the committee sent east to 
confer with Goy. Coburn in regard to stock bought by Mr. Benyon 
for him, and after hearing the report, on motion of Mr. Fallon, it 
was voted to invite Gov. Coburn to leave the matter to referees, the 
bank to choose one, Gov. Coburn one, and in ease they cannot agree, 
they to choose a third ; the vote of either two to be binding, and 
asking that the meeting be in Boston.” 

Under date of Feb. 11, 1882, at a meeting of the directors, is the 
following : | | , : | 

“ After a full discussion of the matter connected with the claim 

made by Goy. Coburn, it was voted to leave it in the hands of 
14 Mr. Coleman and Mr. Sewall, of the board, and Mr. R. Stone, 

Jr., attorney, they to have full power to arrange and settle as 
in their judgment they shall think best.” 

The defendants did not know by whom said stock was bought or 
bid off at said auction sale, unless the knowledge of the auctioneers 

" was their knowledge. They and the auctioneers had no knowledge 
or information as to the stock being bought for said Coburn through 

said Benyon or the bank. The defendants had no reason to believe 
that said bank was insolvent, or about to become so, when the stock 
was sold as aforesaid by them, but believed and had reason to believe 
! the contrary thereof. After delivering said papers A, B, and C,and 
getting their money, neither said defendants nor said auctioneers took 
_ any steps to inquire and ascertain whether the stock was transferred 

on the books of the bank, or the blanks in said power of attorney 

had been filled. They had no knowledge or information as to how 

or for what purpose the said papers or stock were held by said Ben- 

yon, or the bank, or said Eager, until after the appointment of the 
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receiver as aforesaid. They believed, and had no reason to doubt, 
that the purchaser had the stock transferred on the books of the 
bank in due form. Said defendants took no steps to see and ascer- 
tain the fact of the delivery of said papers A, B, and C, and took no 
steps towards getting the purchase-money ; but they had, prior to 
said sale, instructed said auctioneers to deliver said papers to the 
party purchasing said stock, and they received said purchase-money 
in due course,on Nov. 16, four days after said sale, as above set forth. 

The provisions in the articles of association and by-laws of said 
bank relating to the transfer of shares of stock are as follows: 


Transfers of Stock. 


Sect. 14. The stock of this bank shall be assignable only on the 
books of the bank, subject to the restrictions and provisions of the 
act, and a transfer book shall be kept in which all assign nents and 
transfers of stock shall be made. 

Secr. 15. Certificates of stock, signed by the president and cashier 
may be issued to stockholders, and the certificates shall state upon 
the face thereof that the stock is transferable only upon the books 
of the bank, and when stock is transferred the certificates thereof 

shall be returned and cancelled and new certificates issued. 
1d The organization of said bank and its having done _ busi- 
ness before its failure, the failure of the same, “and the ap- 
pointment of a receiver, and its assets going into the hands of the 
plaintiff as receiver, the laying and order of assessment and for its 
collection by the Comptroller of the. Currency, the notice and de- 
mand of the same from the defendants and their refusal to pay, are 
all admitted as alleged and set forth in said declaration and the 
copies of the certificate annexed thereto. 
RANNEY & CLARK, 
. Attorneys for the Plaintiff. 
Kk. R. HOAR, 
WM. SULLIVAN, 
| For Defendants. 
EXHIBIT A. 


Know all men by these presents that, for value received, we, the 
executors of the estate of Leonard Whitney, of Watertown, do 


hereby make, constitute, and appoint, irrevocably, true 
and lawful attorney (with power of substitution), for and in our 
name and on our behalf, to sell, assign, and transfer unto 
one hundred (100) shares now standing in the name of estate of L. 
Whitney, of Watertown, Mass., in the capital or joint stock of the 
Pacific National Bank, and said attorney is hereby fully empowered to | 
makeand passall necessary acts for the said assignment and transfer. 
Witness our hands and seals. 


EDW. B. EATON,  [SEAL.] 
J. I. WHITNEY, — [seat] 
A. H. WHITNEY, [sEat.| 
EDW. R. EAGER, [seat.| 

Executors Estate L. Whitney. 
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Signed, sealed, and delivered in presence of— 
N. G. TORREY. 
H. A. PHILBROOK, (Y. H. W.) 
E. B. EATON, (C. I. W.) 
E. B. EATON, (E. R. Be) 


16 or value received, I appoint, irrevocably, as my 
substitute, with ail the powers above given to me. 
Witness — hand and seal — , 187-. 


[| SEAL. | 


Signed, sealed, and delivered in presence of— 


: Exuisit B. 
[SEAL. | Commonwealth of Massachusetts. 
Probate Court. 

MIDDLESEX, 88 | | 

I, Joseph H. Tyler, register of the probate court for said county 
of Middlesex, hereby certify that at a probate court holden in and 
for the said county on the sixth day of September, in the year of 
our Lord one thousand eight hundred and eighty-one, the last will 
and testament of Leonard Whitney, late ot Watertown, in said 
county, deceased, testate, was duly proved and allowed, and letters 
testamentary thereon issued to Caroline I. W hitney, Edward B. 
Eaton, Arthur H. Whitney, of said Watertown, and Edward R. 
Kager, of Canton, in the county of Norfolk, the executors therein 
ni amed, who gave bond to the acceptance of the judge of said court 
for the due perfor mance of said trust according to law. 

[ also certify that it appears by the records and files of said court 
that said letters are now in full force. 

In witness whereof I have hereunto set my hand and the seal of 
said court this ninth day of November, in the vear of our Lord one 
thousand eight hundred and eighty-one. 


JOSE PH H. TYLER, Register. 


| Exurir ¢ | 
No. 7. | 50 shares. 
The Pacific National Bank of Boston, Massachusetts. 


This certifies that Leonard Whitney, Jr., 1s proprietor of fifty 

shares in the capital stock of the Pacific National Bank of 

17 Boston, Mass. ‘Transferable only on the books of the said 

bank, in person or by attorney, on surrender of this certificate. 

Boston, Nov. Ist, 1877 

A. I. BENYON, President. 
F. J. CHICK, Cashier. 
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No. 444. 50 shares. 
The Pacific National Bank of Boston, Massachusetts. 
3 : 


This certifies that Leonard Whitney ts proprietor of fifty shares in 
the capital stock of the Pacific National Bank of Boston, Mass. Trans- 
ferable only on the books of the said bank, in person or by attorney, 
on surrender of this certificate. 

Boston, January 1, 1880. 

A. I. BENYON, President. 
F. J. CHICK, Cashier. 


Kxuipit D. 
Boston, Sept. 21, 1881. 
Hon. Abner Coburn, Skowhegan, Me. 

Drar Str: Yours of 20th ree’d with e’k, $25,000, which we will 
use pending the purchase of our stock, and will hold on your ae. as 
a special deposit, securities to the same amount, till we succeed in 
making the purchase. ‘This leaves the amount in your control 
until invested, and, I trust, will be satisfactory to you. One of our in- 
surance Cos. was 1n the market yesterday for $50,000 of the stock 
and picked up a few lots. | 

Yours truly, A. 1. BENYON, Pr. 


(Indorsed :) Pay to D. Alden or Abner Coburn. 
18 Exuisir E. 


On an envelope enclosing papers A, B, and C, referred to in agreed 
facts, was this: 


“On demand. No. 549 (in red ink). 


A. I. Benyon. 
Coll. , 
100 shares Pacific Bank stock, for which he paid $10,400 to estate 
of L. Whitney, and which was intended for Ex-Gov. Coburn. 
10,400.” 


(In peneil:) “ Charge to A. I. Benyon, by erder of directors.” 


; & 
19 , Amendment of Agreed Statement of Facts. 


The agreed statement of facts in said case is amended and changed 
as follows, viz: | 

George R. Eager bought the stock at auction at the request of Mr. 
Benyon, and ata price fixed by the latter, said Eager telling him 
that he could buy it for less. Mr. Eager first gave to R. L. Day & 
Co. his own check on the Pacific National Bank for the amount of 
the purchase. ‘They found that the Eagle National Bank, in which 
thev deposited, would not take the same in their deposit account, 
and thereupon went with it to the office of said Eager. He being 
absent, his clerk went and saw Mr. Benyon about it;. whereupon 
Mr. Benyon took the check of Mr. Eager and gave a cashier’s check 
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of the Pacific Bank on the Eliot Bank for the amount, and upon re- 
ceipt of that (which was paid) R. L. Day & Co. delivered to Mr. 
Benyon the certificates of stock and the other accompanying papers 
named in said agreement. In the deposit account of said Eager in 
the said Pacific Bank, and in his pass-book, the amount of the 
check of said Eager is entered as paid. This, the defendants claim, 
was only book- kee} ping, and represented no actual transaction, and 
that the check of Mr. Eager being sent back to Mr. Benyon with the 
other papers was entered against his account and a fictitious debit 
entered to balance the credit of the deposit made in his behalf, as 
stated in the agreed statement. The amount of the money carried 
to the credit of the said Eager remained on the books of the bank as 
a temporary or demand loan to the time of the final failure, the 
books not showing to whom the loan was made. 
RANNEY & CLARK, 
For Plaintiff. 
WM. SULLIVAN, 
For Defendants. 


20 The defendants aid the court for the following rulings : 

1. That the books of the bank other than the transfer-book 
showed that said stock had been transferred to the bank, either as 
owner or pledgee, and was held by said bank as owner or pledgee 
at ane time of said failure or suspension. | 

That the books of said bank other than the transfer-book showed 
ve the defendants had parted with their interest in said stock, and 
were not at the time of said failure or suspension shareholders of 
said stock. 

That the purchase as said stock from the defendants was made 
at the request of its president by an agent employed for and on be- 
half of said bank with funds furnished by said bank; that it then 
became the duty of said bank to record said transfer in accordance 
with its by-laws, and that the failure of the bank to make said trans- 
fer will be corrected by this court 1f it appears that no creditor was 
injured by the failure properly to record said transfer. 

4. That at the time of the failure or suspension of said bank said 
— was held by said bank as owner or pledgee. 
. That the defendants are not liable in this action. 


These requests for rulings the court refused. 
The court found, among other facts, that the shares of stock were 
never transferred on the books of the bank, but stood in the name 
of Leonard Whitney, the defendants’ testator, when the bank 
2] passed into the hands of the receiver ; that the bank was not 
the purchaser and never intended to ‘buy this stock; that it 
was purchased, in fact, for Gov. Coburn; that by loaning Eager the 
money and subsequently debiting his account with the check it is 
manifest that Mr. Benyon was not purchasing the stock for the bank, 
but intended, through Eager, to fill Coburn’ s order, and that the de- 
fendants are liable. 
The defendants, having duly excepted to the refusals and findings 
aforesaid, and being aggrieved thereby, presented these exceptions 


14 CAROLINE J. WHITNEY ET AL., EXECUTORS, &C¢., VS. 


and prayed that the same may be allowed, which is accordingly 
done and made a part of the record. 
Le BARON B. COLT, 
U.S. Cirewit Judge. 


A veils record. 
Attest: JOHN: G. STETSON, Clerk. 


22 The following is the opinion of the court in accordance 
with which judgment was entered for the plaintiff. 


Opinion of the Court. (July 30, 1886.) 


Circuit Court of the United States, District of Massachusetts. 


Peter Burier, Receiver, ) 
| V. >» No. 2117 (A), Law Docket. 
CAROLINE J. Wurrney ef al., Executors. } 
Cott, J.: 


Under the agreed statement of facts we think the defendants must 
be held liable for the assessment. The shares of stock were never 
transferred on the booksof the bank, but stood in the name of Leon- 
ard Whitney, the defendants’ testator, when the bank passed into 
the hands of the receiver. The defendants on November 12, 1881, 
sold the stock through a broker to one George R. Eager, and re- 
ceived payment for the same. The bank suspended November i8, 
1881. It resumed-business again March 18, 1882, and continued 
until May 20, 1882, when it failed and a receiver was appointed. It 
was the duty of the defendants to have seen that the stock was trans- 
ferred on the booksof the bank. The by-laws provide that the stock 
shall be assignable only on the books of the bank, and that the cer- 

tificates of stock shall state upon the face thereof that the 
23 stock is transferable only upon the books of the bank, and 

when transferred the certificates shall be returned and can- 
celled. Eager bought this stock at the request of Benyon, president 
of the bank. Benyon had received $25,000 from Gov. Coburn, of 
Maine, for investment in the stock of the bank, and the one hun- 
dred shares sold by the defendants was intended to go to make up 
-a part of this purchase. Eager, in payment for the stock, gave a 
eheck on the Pacific Bank, and Benyon had put to the credit of 
Eager; who was:a depositor, from the funds of the bank the exact 
amount required for the purchase of the stock. The money so fur- 
nished was carried to the credit of Eageras a temporary loan. Upon 
the filling of the whole order of Coburn the design was then to have 
the stock transferred to him. Fifty shares more of stock were after-. 
wards purchased towards filling Coburn’s order. It further appears 
that the check on the Pacific Bank, which Eager gave to the broker, 
would not be received as a deposit by the Eagle Bank, where the 
broker kept his account, whereupon Eager’s clerk took the check to 
Benyon, who gave a cashier’s check of the Pacific Bank on the Ehot 
Bank for the amount, which was paid. Upon receipt of the cashier’s 
check the broker delivered to Benyon the two certificates of stock of 
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fifty shares each, received from defendants a power of attorney, in 
which the name of the attorney and date were left blank, and a cer- 
tificate of the probate court of the appointment of defendants as ex- 
ecutors. In the deposit account of Eager in the bank the check 
which he gave is entered as paid. The amount of money carried to 
the credit of Eager by Benyon to meet the check remained on the 
books of the bank as a temporary loan to the time of final failure. 
Upon this state of facts 1t is contended by the defendants that 
the purchase was really made for the bank with funds furnished 
directly by the bank, and that it then became the duty of 
the bank to have the legal transfer made, and_ that 
24 this court has power to correct the reco rd, and treat that which 
ought to lave been done as already done; and further, that a 
national bank ean acquire a good title to itsown stock, either as owner 
or pledgee, notwithstanding “the prohibition of the - statute, and that 
neither the bank itself, nor any party except the Government can 
set up the illegality of the purchase or pledge to escape any liability 
consequent on such ownership. Johnston v. Laflin, 103 U.8., 800; 
National Bank of Xenia v. Stewart, 107 U.S., 676. But, upon the 
proot before us, we cannot assent to the proposition that the bank 
was the purchaser, and, therefore, the reasoning of defendants’ coun- 
sel is not applicable to this case. The bank never intended to 
buy this stock. It was purchased, in fact, for Gov. Coburn, and he 
had sent $25,000 to the bank for this purpose, which the bank was 
to hold on special deposit until the order was filled, when the whole 
stock was to be transferred to him. Under these. circumstances it 
would seem immaterial whether the stock in question was paid for 
by Eager’s check, or by the cashier’s check given by Benyon. By 
-Joaning Kager the money, and subsequently debiting his account 
with the check, it is manifest that Benyon was not purchasing the 
stock for the bank, but intended through Eager to fill Coburn’s order. 
This being a suit brought by the receiver, who represents ‘the 
creditors, and it appearing that tne stock was not transferred on the 
books of the company, as provided by the by-laws, we think the de- 
fendants liable, and that judgment must be entered for plaintiff. 
Davis v. Society of Essex, 44 Conn., 582. Adderly v. Storm, 6 Hill, 
624; Anderson 2. Philadelphia Warehouse Co., 111 U.S., 479, 483; 
Johnston v. Laflin, 103 U.S., 800, 804 ; Turnbull v. Pay son, 95 U.S., 
518; Brown v. Adams, 5 Biss., 181. 


25 Assignment of Errors and Prayer for Reversal. (Filed Sep- 
tember 18, 1886.) 


Circuit Court of the United States, District of Massachusetts. 
Perer Bur.er, Receiver, 
ef No. 2117 A. 
CAROLINE J. WuHitrNey et al., Executors. | 
The defendants, by their attorney, come and say that in the rec- 
ords and proceedings i in said action there is manifest error, in this, 


to wit: 
1. That the court refused to rule that the books of the binle, other 
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than the transfer book, showed that said stock had been transferred | 
to the bank, either as owner or pledgee, and was held by said bank, 


-as owner or pledgee, at the time of said failure or suspension. 


2. That the court refused to rule that the books of said bank, 


other than the transfer book, showed that the defendants had parted 
with their interest in said stock, and were not, at the time of said 
failure or suspension, shareholders of said stock. 
That the court refused to rule that the purchase of said stock 
from the defendants was made at the request of its president, by an 
agent employed for and on behalf of said bank, with funds 
26 furnished by said bank ; that it then became the duty of said 
bank to record said transfer in accordance with its by-laws, 
and that the failure of the bank to make said transfer will be cor- 
rected by this court, if it appears that no creditor was injured by the 
failure properly to record said transfer. 

4. That the court refused to rule that at the time of the failure or 
suspension of said bank said stock was held by said bank as owner 
‘or pledgee. 

That the court refused to rule that the defendants are not liable 
in this action. 

6. That the court found that the shares of stock were never trans- 
ferred on the books of the bank, but stood in the name of Leonard 
Whitney, the defendants’ testator, when the bank passed into the 
hands of the receiver. 

7. That the court found that the bank was not the purchaser and 
never intended to buy this stock, and that it was purchased in fact 
for Goy. Coburn. 

8. That the court found that by loaning Eager the money and 
subsequently debiting his account with the check Benyon was not 
purchasing the stock for the bank, but intended through Eager to 
nll —. order. 

. That the court found that the defendants are liable. 

10. That the judgment was given for the said plaintiff against the 
said defendants, whereas said judgment ought to have been given 
for said defendants. 


And the said defendants pray that the said judgment aforesaid 


may be reversed, and that they be restored to their rights. - 
By their attorney, WM. SULLIV AN 


27 UNITED STATES OF AMERICA, | 
Massachusetts District, J 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the cause 
entitled Peter Butler, receiver of the Pacific National Bank of Boston, 
plaintiff, v. Caroline J. Whitney et al., executors, defendants, No. 2117 
A, lately determined in said circuit court, and of all the proceedings 
therein, and of the opinion of the court, and of the assignment of 
errors, and prayer for reversal therein. 

In testimony whereof I hereunto set my hand and affix the seal of 
said circuit court, at Boston, in said district, this seventh day of Sep- 
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| ) tember, in the year of our Lord one thousand eight hundred and 
eighty-six, and of the Independence of the U nited States the one 
; hundred and eleventh. 
’ [Seal of the Circuit Court, Massachusetts. ] 
| | -- JOHN G. STETSON, Clerk. 
28 (Bond on Writ of Lirvor.) 


Know all men by these presents that we, Caroline J. Whitney, 
Edward B. Eaton, Arthur H. Whitney, and Edward R. Kager, as 
we are executors of the will of Leonard Whitney, Jr., late of Water- 
| town, in the district of Massachusetts, deceased estate, as principals, 
| and Edward B. Eaton and Edward R. Eager, individually, as sureties, 

are held and firmly bound unto Peter Butler, as he is receiver of the 
Pacific National Bank of Boston, in the full and just sum of thirteen 
thousand dollars, to be paid to the said Peter Butler r,as he is receiver 
as aforesaid, his certain attorney, successors, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and sevet rally, by these presents. 

Sealed with our seals and dated the fourteenth day of September, 
in the year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a circuit court:of the United States, in the dis- 
trict of Massachusetts, in a suit depending in said court between 
suid Peter Butler, as he is receiver as aforesaid, and successor of 

‘Linus M. Price, a former receiver of said bank, by whom said suit 
was begun, and the said executors, judgment was rendered against 
the said execuiors, and the said executors having procured a writ 
of error and filed a copy thereof in the clerk’s office of the said 
court to reverse the judgment in the aforesaid suit, and a citation 
directed to the said Peter Butler, as he is receiver as aforesaid, citing 
and admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington on the second Monday of 
October next: 

Now, the condition dé the above obligation is such that if the 
said executors shall prosecute their said writ of error to effect and 
answer all damages and costs if they fail to make their plea good, 
then the above obligation to be null and void; otherwise to remain 
in full force and virtue. 


CAROLINE J. WHITNEY, [1.s.] 

EDW. B. EATON, free 

A. H. WHITNEY, gs a‘) 

EDW. R. EAGER, r L. S. | 
| Hxecutors. 

EDW. B. EATON. [L. s.] 

EDW. R. EAGER. — [L. s. | 


‘Signed, sealed, and delivered in 1 presence of— 


OAKES AMES. 


Approved : | 
LE BARON B. COLT, 
U. 8. Circuit Judge. 
3—1065 © 
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A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the cireuit court of the United States for 
the first circuit and district of Massachusetts. | 

Attest: JOHN G. STETSON, 
Clerk U. S.C. C., Mass. Dist. 


29 Citation. 


The United States of America to Peter Butler, of Boston, in the dis- 
trict of Massachusetts, receiver of the Pacific National Bank of 
Boston, Greeting : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
within and for the district of Massachusetts, wherein Caroline J. 
Whitney, of Watertown, Edward Bb. Eaton,and Arthur H. Whitney, 
both of said Watertown, and Edward R. Eager, of Canton, all in 
said district, executors of the will of Leonard Whitney, deceased, 
late of said Watertown, are plaintiffs in error and you are defendant 
in error, to show cause, if any there be, why [the] judgment rendered 
against the said plaintiffs in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. | 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this seventeenth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-six. » : 

LE BARON B. COLT, 
ULS. Circuit Judge, First Judicial Circutt. 


Service has been duly made and is hereby acknowledged. 
A. A. RANNEY, 
Att’y for Peter Butler, Receiver. 


Endorsed on cover: [Stamped:] Supreme Court U.S. Received 
Oct..4, 1886. Clerk’s office. Massachusetts C. C. U.S. No. 1065. 
Caroline J. Whitney, Edward B. Eaton, Arthur H. Whitney, & Ed- 
ward R. Eager, executors of Leonard Whitney, dee’d, plaintiffs in 
error, vs. Peter Butler, receiver of the Pacific National Bank of Bos- 
ton. Filed October 4, 1886. 
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Anited States Supreme Gout. 


CAROLINE J. WHITNEY et at, Executors, 1n ERROR, 


PETER BUTLER, RECEIVER. 


The defendant in error applies and asks that the said case 
may be advanced and heard on October 12, 1886, with the 
other Pacific National Bank cases, assigned tor that day, to wit: 
cases numbered from 789 to 793, and in support of the motion 
says: There is only one single question of law for argument, 
and the same is involved directly or indirectly in the other said 


== 


cases. The question arises upon an agreed statement of facts 
and evidence on which the Court below found for the receiver, 
Leonard Whitney, the testator, owned at the time of his decease 
“0. hundred shares: of stock. His executors sold the same in 
the market, and delivered the certificates with a power of 
attorney for its transfer executed in blank; but no transfer of 
the same had been made on the books of the bank, as required 
by the by-law and certificate when the bank passed into the 
hands of the receiver to be wound up. The question is whether 
the estate is liable for the assessment sued for to enforce the 


personal liability. The plaintiff in error contends that the bank 


itself bought the stock in the sale, and held it either as owner 
or as collateral security, and that the estate is not liable. The 
reasons for the advancement and early argument of the case 


are, in most respects, like those urged in the other said cases. 


By 
A. A. RANNEY, 
Attorney. 


I, A. A. RANNEy, on oath, say that the facts set forth in the 


foregoing petition are true. 


A. A. RANNEY. 


Subscribed and sworn to before me, 


I. R. CLARK, 
Notary Public. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


CAROLINE J. WHITNEY ET AL., EXECUTORS, 
Vs. In Error. 


PETER BuTLER, RECEIVER. 
BRIEF OF PLAINTIFFS IN ERROR. 


STATEMENT OF THE CASE. 
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Supreme Court of the Gutted States. 


OCTOBER TERM, 1886. 


CAROLINE J. WHITNEY ET AL., EXECUTORS, 
VS. ’ In Error. 


PETER BUTLER, RECEIVER. 
BRIEF OF PLAINTIFFS IN: ERROR. 
STATEMENT OF THE CASE. 


The testator of the plaintiffs in error at the time of his death was 
the owner of one hundred shares of the capital stock of the Pacific 
National Bank, holding certificates therefor and being registered as 
owner on the stock register of said bank. Before the suspension of 
said bank and before said plaintiffs had any reason to suppose that said 
bank was insolvent, they sold these one hundred shares, through brokers, 
at public auction on Nov. 12th, 1881, for $10,400. 

Some time prior to this, one Abner Coburn, of the State of Maine 
(Gov. Coburn), desiring to purchase two hundred and fifty shares of said 
stock had made a special deposit in said bank of twenty-five thousand 
dollars to be used by said bank upon the terms and in the manner 
shown by the following letter of Abner [. Benyon, president of said 
bank. See Record page | 

| : Boston, Sept. 21, 188r. 
Hon. ABNER COBURN, 
Skowhegan, Me. : 

Dear Sir: — Yours of 20th rec’d with c’k, $25,000, which we will 
use, pending the purchase of our stock, and will hold on your @/c, as a 
special deposit, securities to the same amount, till we succeed in making 
the purchase. This leaves the amount in your control until invested, 
and I trust will be satisfactory to you. One of our Insurance Co.’s 
was in the market yesterday for $50,000 of the stock, and picked up a 
fev: lots. | 

Yours truly, | 
A. I. BENYON, 
| es 


|/ndorsed:\ Pay to D. Alden or Abner Coburn. 


TATE enPEEM Sn tee 
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Benyon, as president of the bank, undertook to buy the stock de- 
sired by Coburn, and for this purpose said Benyon employed one Geo. 
R. Eager as agent to purchase the plaintiffs’ said one hundred shares 
at a price fixed by said Benyon, Eager telling him that he could pur- 
chase the stock for less, and said Eager bid off the stock at the auc- 
tion. 

To put Eager in funds with which .to pay for said stock, said bank 
put to the credit of said Eager in his deposit account at said bank the 
exact amount of money required for said purchase, from the funds of 
the bank. In the books of the bank the money so furnished was carried 
to the credit of the said Eager. The deposit ticket was made out by 
Benyon, the president of the bank, and was marked “P. T.,” which 
stands for ‘paying teller.”’ 

Eager gave his own check on said bank to the brokers for the 
ampunt of the purchase. The Eagle Bank, in which said brokers de- 
posited, refused to take this check, and thereupon said president took 
the check of Eager and gave to the brokers a cashier’s check of said 
Pacific Bank on the Eliot Bank for the amount of the purchase, and 
upon receipt of that (which was paid) said brokers delivered to the 
president of said bank the certificates of stock, power of attorney, and 
certificate of the appointment of plaintiffs as executors, copies of which, 
marked “ Exhibits A, B and GC,” appear in the Record at page . These 
papers are in the same condition now as when delivered to said _presi- 
dent. | | 

In the deposit account of said Eager in said Pacific Bank the 
amount of the check of Eager is entered as paid. The amount of the 
money carried to the credit of the said Eager remained on the books of 
the bank as a temporary or demand loan down to the time of the final 
failure of said bank, the books of the bank not showing to whom the 
loan was made (see amendment to agreed facts, Record page), 

All this happened prior to the suspension of said Pacific Bank on 
Nov. 18, 1881. Said Coburn did not take any stock purchased for him, 
and the said shares sold by the plaintiffs were never transferred on the 
stock register or transfer book, and stand thereon today in the name of 
Leonard Whitney. : : | 

The plaintiffs in error did not know by whom or for what purpose 
said stock was bought, nor did they know of any arrangement between 
said Coburn and Benyon or the bank. ‘They believed at the time of 
the sale that the bank was solvent. They took no steps to ascertain 
whether the stock was transferred on the books of the bank, but believed 
and had no reason to doubt that said stock had been transferred in due 
form by the bank ; the plaintiffs did not know till after the final fail- 
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ure of said bank that said. stock had not been transferred in due forin 
to the purchaser, whoever. that purchaser was. , 
After the bank suspended on Nov. 18, 1881, the directors thereof 


| 
| passed the votes found in the Record at page and endeavored in 
| vain to get Coburn to take the stock purchased of the plaintiffs. 

The bank, after its suspension Nov. 18, 1881, resumed business on 
| March 18, 1882, and continued in business until May 20, 1882, when it 
failed and its assets were put into the hands of a receiver. Said re- 


ceiver found among the papers of said bank the papers marked A, B and 
C (Record page), in an envelope purporting to represent a security 
for a demand loan ; a copy of all writings on said envelope appears in 
the Record at page. , 

The provisions in the articles of association and by-laws of said 
banking association relating to the transfer of shares of its stock ap- 
pear in said Record at page: 

The single question for the decision: of this Court is, whether, on 
the agreed facts, the plaintiffs in error were, at the time of the failure, 
May 20, 1882, shareholders of said Pacific National Bank within the 
meaning of Section 5151 of the Revised Statutes of the United ‘States so 
as to render them liable under said section to an assessment of one 
hundred per centum on the par value of said one hundred shares of 


stock. 


Specification of Errors. 


I. ‘The refusal of the Court to make the following rulings ia a by 
‘the plaintiffs in error: 


1. That the books of the bank other than the transfer book showed that 
said stock had been transferred to the bank either as owner or pledgee and 
was held by said bank as owner or pledgee at the time of said failure or 


suspension. 


2. That the books of the bank other than the transfer book showed that 
the defendants below had parted with their interest in said stock and were 
not at the time of said failure or suspension shareholders of said stock. 


3. That the purchase of said stock from the defendants below was made 
at the request of its president by an agent employed for and on behalf of 
said bank, with funds furnished by said bank, that it then became the duty 
of said bank to record said transfer in accordance with its by-laws, and that 
the failure of the bank to make said transfer will be corrected by this court 
if it appears that no creditor was injured by the failure properly to record 
said transfer, 
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4. That at the time of the failure or suspension of said bank said stock 
was held by said bank as owner or pledgee. 


5. That the defendants below were not liable in this action. 


II. ‘The following findings of the court : 


t. That the shares of stock were never transferred on the books of the 
bank, but stood in the name of Leonard Whitney, defendant’s testator, when 
the bank passed into the hands of the receiver. 


2. That the bank was not the purchaser, and never intended to buy this 
stock, and that it was purchased, in fact, for Governor Coburn. 

3. That by loaning Eager the money, and subsequently debiting his 
account with the check, Benyon was not purchasing the stock for the bank, 
but intended through Eager to fill Coburn’s order. | 


4. That the defendants below are liable. 


III. That the judgment was given for plaintiffs below against said de- 
fendants below, whereas said judgment ought to have been given for said 


defendants below. 


Points and Authorities. 


The facts in this case having been agreed upon, the errors assigned in the 
findings of the court are errors in law and are open to the plaintiffs in error 


in this court. 
; Binney v. Chesapeake and Ohio Canal Co., 8 Peters, 214. 


A national bank can acquire a good title to its own stock, both as owner 
and as pledgee, notwithstanding the prohibition of the statute, and neither 
the bank itself, nor any party, except the Government, can set up the ille-- 
gality of the purchase or pledge to escape any liability consequent on such 
ownership. | | 

Johnson vz. Laflin, 103 U.S., 800. 
National Bank of Xenia v. Stewart, 107 U. S., 676. 


The purchase of the stock from the plaintiffs in error was made by the 
bank with funds furnished directly by the bank. As between said _ plain- 
tiffs and the bank the title passed to said bank on the delivery of the papers 
marked A, B, and C. It then became the duty of the bank, as assignee of 
said stock, to have the legal transfer made upon its books in accordance 
with its by-laws. A court of equity would compel the bank to make the 
transfer, and, as there is no contention that a creditor was injured by any 


| 
| 


incompleteness in the record of transfer, this court has power to correct 
the record or to treat that which ought to have been done as already done. 


Webster v. Upton, 91 U. S., 65, at p. 72. 
Ward and Garfit’s Case, L. R., 4 Eq., 189. 
Gilbert’s Case, L. R., 5 Ch., App., 558. 


The provisions of the Rev. Sts. making said stock transferable on the 
books of the association (Rev. St., Sec. 5139) is directory merely, and the 
failure of the bank to keep its transfer book properly cannot make one a 
shareholder or prevent one from becoming a shareholder. 

The Statute (Rev. Stat. U. S., Sec. 5139) provides that the stock shall 
be transferable on the books of the association in. such manner as may be 
prescribed in the by-laws or articles of association. It is the bank’s own 
by-laws (Record page __ ) that provide for the keeping of a transfer-book and 
for the entry of all assignments therein. It is the duty of the bank to keep 
said transfer book and to enter all assignments therein. If the bank, know- 
ing the intention of the plaintiffs in error to have said transfer properly 
made, failed to record said transfer, although having all papers necessary 
for making the same, it violated the duty imposed upon it by its own by- 
laws. It is submitted that the writings on the envelope in which the papers 


marked A, B, and C, were found by the receiver in the possession of the 


bank, the entries in the books of said bank, of the amount paid for said 
stock, and the votes of the directors of said bank (Record page _) show 
a transfer of said stock from the plaintiffs in error to said bank within the 
meaning of Rev. Sts., Sec. 5139, and that the plaintiffs had no title or 
interest in the same after said transfer, for the fact whether the bank chose 
to hold said stock as owner. or pledgee could not affect the plaintiffs, as 
they never pledged it to the bank or to any one else. 

The defendants could do no more than request the bank to record the 
transfer on its transfer-book ; but the certificates, with power of attorney, 
having come into possession of the bank, with full knowledge on the part 
of the bank of the nature of the sale and its own duty to record the transfer, 
the case stands as though the defendants had requested, and the bank had 
omitted, the recording of the trarisfer. National banks can put no restric- 
tions on the transfer of stock, and it is submitted that the failure of the 
bank to keep a proper record of its transactions, and to observe its own by- 
laws, will not render the defendants liable. 

E.. R. HOAR, 
Attorney for Plaintiffs in Error. 
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Alnited States Supreme Comt. 


CAROLINE J. WHITNEY Et AL, en 


Planers IN ERROR, 
Ca: 


PETER BUTLER, RECEIVER, IN PLACE oF PRICE. 


‘ 


Arguunent for Defendant in Error. 


The facts admitted, and that the Court below was justified in 


finding, are these: 


The shares of stock were never transferred on the books of 
the bank, but stood in the name of Leonard Whitney, the 
defendant’s testator, when the bank passed into the hands of 
the receiver. The defendants, on November 12, 1881, sold the 
stock through a broker to one George R. Eager, and received 
payment for the same. The bank suspended November 18, 
1881. It resumed business again March 18, 1882, and con- 
tinued until May 20, 1882, when it failed, and a receiver was 
appointed. It was the duty of the defendants to have seen that 
the stock was transferred on the books of the bank. The by- 
laws provide that the stock shall be assignable only on the 
books of the bank, and that the certificates of stock shall state 
upon the face thereof that the stock is transferable only upon 
the books of the bank, and when transferred the certificates 
shall be returned and cancelled. Eager bought this stock at 
the request of Benyon, president of the bank. Benyon had 
received $25,000 from Governor Coburn, of Maine, for invest- 
ment in the stock of the bank, and the one hundred shares sold 


by the defendants was intended to go to make up a part of this 
purchase. Eager, in payment for the stock, gave a check on 
the Pacific bank, and Benyon had put to the credit of Eager, 
who was a depositor, from the funds of the bank, the exact 
amount required for the purchase of the stock. The money so 


furnished was carried to the credit of Eager as a temporary > 


loan. Upon the filling of the whole order of Coburn, the 
design was then to have the stock transferred to him. Fifty 
shares more of stock were afterwards purchased towards filling 
Coburn’s order. It further appears that the check on the 
Pacific bank, which Eager gave to the broker, would not be 
received as a deposit by the Eagle bank, where the broker kept 
his account, whereupon Eager’s clerk took the check to Benyon, 
who gave a cashier’s check of the Pacific bank on the Eliot 
bahk for the amount, which was paid. Upon receipt of the 
cashier’s check the broker delivered to Benyon the two certifi- 


cates of stock of fifty shares each, received from defendants a_ 


power of attorney in which the name of the attorney and date 
were left blank, and a certificate of the probate court of the 
appointment of defendants as executors. In the deposit account 
of Eager in the bank, the check which he gave is entered as 
paid. The amount of money carried to the credit of Eager by 
Benyon to meet the check, remained on the books of the bank 
as a temporary loan to the time of final failure. 

The bank was not the purchaser, and never was intended to 
be. It was purchased in fact for Governor Coburn, and he 
had sent $ 25,000 to the bank for this purpose, which the bank 
was to hold on special deposit until the order was filled, when 
the whole stock was to be transferred to him. By loaning 
Eager the money, and subsequently depositing his account with 
the check, it is manifest that Benyon was not purchasing the 
stock for the bank, but intended through Eager to fill Coburn’s 
order, and so that the bank might not appear even to be what it 
was not in fact, the purchaser. 


The exceptions taken, and the errors assigned, seem rather 
to be that the Court erred in not finding, as a question of fact, 
that the bank was the purchaser of the stock as a basis of a 
claim in matter of law, that it then became the duty of the bank 
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to have the legal transfer made, and that the Court has the 
power and should correct the registry, or treat that as done 
which ought already to have been done, and that the bank 
could acquire a valid title to its stock, notwithstanding the pro- 
hibition of the statute, nobody but the government being able 
to set up that objection. (Johnson v. Laflin, 103 U. S. Gov. ; 
Nat. Bank of Zenia v. Stewart, 107 U. S. 676.) 

This Court cannot revise a ruling of the Court below in 
matter of fact. Where a jury trial was waived, the finding of 
the Court below thereon is conclusive, on writ of error, to the 
same effect as a verdict of a jury. 


Supervisors v. Kinnicutt, 103 U. S., 554. 
Annie Lindsley, 104 ib. 185. 


The agreed statement of specific facts must be taken to be 
true and binding here. | 


The weight of the evidence agreed upon was for the Court 
to determine. So far only a special finding of facts would 
suffice to show the conclusions reached. As none such appears 
in the record, this Court will assume for the purpose of the 
law argument, the conclusion most favorable to the defendant in 
error, with all reasonable presumptions and inferences in his 
favor to sustain the judgment. Such conclusions are stated 
above, with the additional fact that the bank went on in business 
after the alleged sale, contracting debts, and the ‘creditors 
relying on the registry of the stock, this being fairly implied 
from the facts. agreed and the allegations of the declarations 
the truth of which is admitted. 


The law seems to be too plain to be controverted, that Leonard 
Whitney, being the actual owner of the stock at the time of his 
decease, he and his estate, represented by the executors of his 
will, continued a stockholder, as to creditors and for the pur- 
poses of the suit at bar, until the stock had been transferred on 
the books in accordance with the by-laws, and as indicated in 
the certificates, however it might have been as between the 
parties to the transfer, or as to an attaching creditor. 
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Irons v. Man. Nat. Bk. The Reporter of July, 1886, 
69, Blodgett, J. 

Bowdell v. Nat. Bk., Brown’s Nat. Bk., cases 146. 

Davis v. Essex Bap. So., 44 Conn., Chipman, J. 

Davis v. Stevens, Brown’s Nat. Bk., cases 158. 

Adderly v. Storm, 6 Hill, 624. 

Anderson v. Phila. Warehouse Co., 111 U.S. 479, 483. 

Turnbull v. Payson, 95 U.S. 418. © 

Brown v. Adams, 5 Biss., 181. 

Morewetz on P. Corp., p. 170 ef seg. and notes. 


In Johnson v. Laflin, the Court say, by Field, J., “It (the 
transfer on the books) is necessary to protect the seller against 
subsequent liability as a stockholder, and perhaps also to pro- 
tect the purchaser against proceedings of the seller’s creditors. 
Purchasers and creditors, in the absence of other knowledge, 
are only bound to look to the books of registry of the bank.” 

This principle lies at the basis of all the numerous decisions, 
that a party who holds stock apparently of record as absolute 
owner, but in fact as collateral security for a debt of the trans- 
ferer, is held liable for the purposes of the personal liability. 
In case of Bowdell v. Bank, Brown’s Nat. Bk., cases 146, (Giles, 
J.) the pledgee had been paid the debt as security for which 
the stock was transferred in fact, and the certificate delivered 
back with power of Attorney, without the re-transfer being 
actually made on the books, and he was yet held hable. It 
was held to be the duty of the party to see the re-transfer so 
made. So it was the duty of the vendors here, as representing 
the testator, to see the transfer completed on the books, as this 
was essential before the testator’s estate was divested of his and 
its liability to the creditors past and future. 


A. A. RANNEY. 
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